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be interpreted to impliedly grant such duthority, AN imni:
arbitrators power to award the costs of the arbnrm(hpl;
inherent aspect of the tribunal’s authority (abse Ryl

ed

1ty 20

5 g

Ir'd the OSts of the arbiy
Make Sublmssions I i

y be Written Often ¢g

will almost always direct the parties to
expenses. Such submissions will usuall
documents (substantiating cost claims): parties
invoices from their lawyers, for fear of waiving pry
information, but statements from In-house pers
provide adequate alternative proof.

Tribunals frequently permit the parties to make Comments o
cost claims, typically by challenging the reasonableness of «

ers in dispute, is a critical aspect of the

: t req@panies to produce documentary or other
er to

£ SRR e ness of sy resol - ' which arise in
comments are often only in writing, with little or 10 Opportunity for :r doms. Sl el Y it scope of disclosure are 1ssue:esr e
The tribunal’s decision on costs will typically be incly. Unisiy B sial p : ith parties often disagreeing ov

. . d in either IS final 4w
alternatively, in a separate award on COSLS, made after the fipa award .

the merits (e.g., a “Final Award Save as to Costs”). As a practical
In international cases routinely award the costs of legal ,
without detailed substantive or choice-of-law analysis. Most awards s
exclusively on grants of discretion (or other standards. pursuant (o
institutional rules, or simply award a “reasonable” or “appropriate” amout

Where the parties’ arbitration agreement addresses legal, costShibiin
virtually always give effect to its terms. More frequently, the parties 1l
addressed legal costs, or will have simply granted the tribunahdfScretion {om
award of legal costs. In exercising their discretion, tributals have ofies
some of the costs of legal representation to the “prevailing party~lok
arbitrators take into account the extent to which that party recovered
that it initially claimed, the extent to which-each party’s position was -
reasonable, the extent to which a pafty’s conduct needlessly compis
proceedings, and similar factors.®? '

2 & aignal arbitratl | :
L "qu l er :ler ﬁsclosm‘e allthorlty.

Ny - ol g tional arbitration are made In the
i by he parte or rbunal, a disuingished from natonal ook
i iR el le of judicial non-interference, as discussed In
(This reflects the general principle of ju ; ing, disclosure 1n 1nterna-
(hapler 8 above.) As with other aspects of evidence-taking, edural law of the
tnal abitration is governed in the first instance by the proc tt:lr institutional
abiation and the arbitration agreement (including any applica b?ual tribunal’s
atisation ules). These sources define the extent and scope of the arbi

Jower to order disclosure. s di

(. iclly, national law gives effect to the parties’ agreements [#8'0
fisdosure and, in the absence of agreement, recognizes the arbltfrra i rme
- dhority to order the parties to disclose evidentiary materials. S alel(zliw to rt;Quest
- flagreement by the parties, arbitrators are authorized by national | assistance
‘mm to provide dlsclosmeand.in some instances, obtain judicia

' 4
-
N

e : ibunal’
| ctoug such requests. OF equal importance, as a practical mater, 2 el
| e iseofits disclosure authority depends on a range of factors

- d
s S e f the arbitrators an
Partigs, the e o aesa S RUIQIS cases, the baCkgmundsdopractice of the seat).

fms of the arbitration agreement, and the law and [ e in two contexts.
R Questions about the scope of the arbitrators’ authority an= s make or resist
02} Y M arise in the arbitral proceeding, When the pare

R s ——— ‘;«)(3(|t‘d"' "mles € a t!P

‘3 t the
A240- . : : s, decisions abou
90. See G, Bomn, International Commercial Arbitration 3350-5, 3340 's for tnbuﬂalﬂtdere’d disclosure; in these circumstance
91- 3& ‘d-o at 3350"55
92, See id.
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§9.0l!ﬁ!

§9.01(A]

scope of disclosure will be made by the tribuna)

. . Sec -l T e B |
tribunal can generally only coercively enforce its discl(‘:ﬂd, 35 diseyee R Gy NOLIORL 5 \ - +ions to disclosure parallels the Model
assistance of national courts, particularly vis-g-p;s thirg p:ufe Orders ,  %op Mg i moS  civil law junscie ctions give effect to agreements by
actions, the extent of the tribunal’s disclosyre anuthorit;t 1€S; 0 gyen . Mgy _alapPrO% o most Cit ' rule extends to matters of disclosure,
national court. Can 3lgq - M 8 ecussed €FT 1 matters.” 3 in domes-
. 5‘1‘.'?:.;,;! ; .. £ ,~. ST P P hiStOﬂcauy aImOSt unknown i

¢

(A] Arbitral Tribunals’ Disclosure Authority under noee Ahstan?t’e . systems.
e  Natiop, Aty il W sement exists, SOME the Swiss Law on Private Interna-
‘ e bject of disclosure. £% only providing generally that the
ST, W < and the power to seek judicial
% ',.4, -donal courts.® Other civi! law arbitration

"\ " 1(C ﬂzmg the arbitrators to exercise disclosure powers.

s . ¢ civil Procedure expressly authorizes arbitrators to
S g-of e plzleﬂals (without addressing disclosure by

are similar (either expressly or impliedly

disclose evidentiary materials).®

urisdictions is often more specific in its treatment
‘The U.S. FAA expressly addresses the arbifra-

The arbitral tribunal’s power to order disclosure js g
procedural law of the arbitration (virtually always;
national arbitration legislation recognizes the parti
existence, scope and timing of disclosure (as a
procedural autonomy); in practice, parties not infr
manner of disclosure, either in their original arbitration agreement are s
discussions. Where the parties do not agree upon the scope of
national arbitration legislation recognizes the inherent Power of arbit S
order disclosure by the parties to the arbitration, Including the powe j”‘.”
the scope and procedures for such disclosure. TS

efined In the ﬁm
he law of (e arbitrs
€S autonomy ‘ |

N aspect of the nas

Ue

equently agree upo ‘ 1

W j

[1] UNCITRAL Model Law

The UNCITRAL Model Law does not deal specifically with the subée Sl s l.orthem any book, record, document or paper which shall be deemed
Instead, Article 19(1)’s general recognition of the parties’_-prq&dur; l;‘g;w L
applies to disclosure, just as to other procedural mattersy’ Where the pa
agreement addresses issues of disclosure, directly or by Iacorporating insffil

“ not complied with. Additionally, U.S. state law frequently provides parties
ly seated arbitrations with the authority to request the zfttendan'ce of
rules, Article 19(1) requires giving effect to that agreétent’ ‘miesses and production of documents (e.g., in §17 of the Revised Uniform

[n the absence of any agreement, Articles, 1962} and 27 of thedg W Arbitration Act or §7505 of the N.Y. C.P.L.R.). .

tribunals broad authority with respect to eﬁhlﬂéﬁng evidencé"--qm $ *‘} - TheEnglish Arbitration Act is even more detailed in its treatment of dlsclosgre
dence,” but make no specific reference to “diselosure.” However, the Mx L '5_‘“" AA. It provides in §34(2)(d) that a tribunal has the power to determine
drafting history leaves no question that a«{fibunal’s powets include the auliss Whether any and if so which documents or classes of documents should be

order disclosure by the parties.” Neéthing in the Madel™Law limits the scope® between and produced by the parties and at what stage.” There is no

. : - . I
disclosure that a tribunal is entitled to‘erder from the parties, with this being &
the arbitrators’ procedural discretion. ih\
b Suigg PP 194-95,

Mhl:"‘h;ﬂé’ﬁvate International Law, Arts. 182(2), 184. The same is true for German and
1. See supra pp. 194-95. 10 the p,ovsw“' Baining evig “inan ZPO, §1042; Austrian ZPO, §594. The right to seek judicial assistance in
2. UNCITRAL Model Law, Art. 19(2) (“The arbitral tribunal may, subject 0 sk Swiss | “Nce implies a power to order disclosure of evidence by the parties. See, e.g.,

Law, conduct the arbitration in such a manner as it considers ?Ppmpn:(tle;ﬁ;rsg.ebilny. o ihorh‘: :‘ Private Inteational Law, Art. 184(2) (“If the assistance of state judiciary
upon the arbitral tribunal includes the power to determine the e M“‘helmarbiu:? lor the taking of evidence, the arbitral tribunal or a party with the
3 materiality and weight of any evidence.”). | of the arbitral "";:“, ) bitry) bung]; the jumbmal may request the assistance of the state judge at the seat of the
- Id., at Art. 27 (“The arbitral tribunal or a party with the approva evidence. The &g :,"""c"deofcivu p dge shall apply his own law™). . .
request from a competent court of this State assistance 11 tak’{“i on taking eviden® be tribung] mwulp. Art. 1467(3) (“If a party is in possession of an item of evidence,
execute the request within its competence and according to 1ts rui€ wie sQf’“’dv.lo.,-n and, if 4Y €njoin that party to produce it, determine the manner in which it is to
infra p. 230. tary on Draft T of A el Mﬁ& Belgian mewu attach penalties to such injunction™).

4. See Report of the Secretary-General on the Analytical Comimen . 19 6. May ode, §1700(4) (“If a y holds a piece of evidence, the arbitral
on International Commercial Arbitration, U.N. Doc. A/CN.9/264, A M e'.l??g'u“ 0 disclose the evidenceg‘.l.r:): Japanese Arbitration Law, Art. 32(3)

UNCITRAL 104 (1985). Pect goods or documents”).
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the disclo-

§9£l [A] s

question but that this provision grants tnibunals broaq pomat] % ’

parties to an arbitration. Where the parties have agreed { O Order 4.
O Particyjy O

provisions, the A;:t s general respect for party aUtonomy reu’ St
such agreements.” Other common law arbitration legis]ai, Quires = ‘h:?
113 Simil ‘.

ar,10 )

the powers '
tator has observed, “Id]iscov-

1s is very different from the

[3] Arbitral Tribunals’ Implied Disclosure A athority
ty under Institutional

Even in the absence of statutory grants of disclosure power.
Most p

¢ 2

tion regimes afford uipunals broad inherent authority gyer th aliong] 4y
.which .includesf authority to order parties to the arbitratiop 1, fnfam-ﬁ%..- & ¢ dlarit
IS cgmmgmﬁ: el:swt::;:ill)t'h b:'l(:ad c:)i§cretion of arbitrators :l\::r } . ase:f‘;’maf;l:ga;g: :fa:e agregd
:lannertheydegem expec’liem and 'uste. 'a'rl it mandateg res0lve dispyegi s by ]t:eﬂgpam:stion regarding the tribunal’s
] i principle, the only limitations ypde “ ‘v’vilh them-qu In practice, tribunals virtually

e under leading institu-

national laws on tlge disclosure powers of international arbitral tribunate: pirate |

mosed byt.'he arb.xtranon agreement or principles of equality and d als aytoorder di i U it

is true even if applicable arbitration legislation is silent - conclude that T8 Pce v 1 e disclosure that is order
) : : : on the subject of dis: +he scope of .

the arbitrators’ authonty over disclosure and evidence-taking is inherent ac RIS |

their overall mandate.

v .'
~ ~
11 ) !

e most explicit in their

. -hM&, arbitral tribunals have repeatedly exercised the authoris p—
disclosure, virtually never even questioning whether such power exists O Slruiles: the 2020 LCIA Rules ar
addressed the issue as follows: ' Articles 22(1) (iii) and 22(1) (iv) of the LCIA Rules empowWer
S | o i oe 26 may appear to the Arbitral Tribunal to be
[W]hile the ICC Rules do not contain any provision dealing with ‘dises | "m e?;:;;:ﬂy to make any documents, goods,
nder its control available for inspection by the

properly speaking, it is enough to recall here that according to article 4(1}
d any expert to the

1975 ICC Rules], “[t]he arbitrator shall proceed within as short a time aspes ol e IS

to establish tbe facts of the case by all appropriate measures.” This{p dabtral er party, any expert to such party, an 7

allows the arbitrators to ask the parties to produce the docusmienisuise Tian™Article 22(1) (v) goes.on‘to‘pro‘videtheuibunal with specific powers 10

possession or control, which in their view are relevant to the«case* = \aterthe disclosure of documents: “to order any party to produce to the Arbitral
ents in their possession,

Consistent with this, virtually no reported arbitral awards.deny ) and to other meﬂdecmnﬁorcopies ?f docum
arbitrator's authority to order the parties to disclose matenals relevant to he'disputt “7 or power which the Arbitral‘rtﬂmnal decides to be relev ‘

o ,E,Mmﬁmons grant an LCIA tribunal broad authority to order the parti€s to
abiration (but not non-parties) to make disclosure to one another. They do not
> | Himsbe procedures by which disclosure is to be ordered, including whether the

:Mmake disclosure requests or what form those requests should take,
p‘: '8 this to the arbitrators’ discretion.

the ex 1enc ant.™"S

Al
f-."—-. :

] Arbitral Tribunals Not Limited to Disclosure and Evid
Authority of Local Courts
evidence-taking

g‘m'm sometimes suggestions that the disclosure or other o
‘tribunals should be limited to those of local courts.in the af itr , *
ected Sﬂd"’ 4 UNCITRAL Rules

domestic rules of civil procedure. Almost all authorities have I€] bed by %
n is prescivssse mm
Rules also confirm the tribunal’s disclosure authority. Article 27(3)
exhibits or

arbit -As discussed above, the procedural law of the arbitratio

fation legislation of the arbitral seat, which ordinarily g1ves effect 10 the pa* {1 bty .
Berevidence - nnsme tnbunal to order the production of “documents,

_ Provision is directed towards the arbitrators’ powers, and does

L
9. English Arbitration Act
, 1996, §§1(b), 34(1) A
:? 55:0. Bm:‘;h:taﬂa;wml Commercial Arbitration 2499-506 (3d ed. 2021 alt 8 Order i ICC Cage
< Supra pp. 194-95 : Dﬂfw b _ No. . iy :
2, fuder In ICC Case No. 5542, in D. Hascher (ed), Collectior of ”"f{f’,‘,ﬁ‘,’f,mamv" - ﬁ"fg:‘ 1993-1996 635?1259‘;5 D. Hascher (ed.), Collection of Procedural Decistons in ICC
1993~ ational (0 " Rules ]
fbitration 1993-1996 62, 64-65 (1997). See G. Born, Inter’ il An 22(1)(3?‘ 22(1) (jif) - (iv)

2507 (3d ed. 2021).
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Howe.‘ver,.there is nothing in the UNCITRAL R
from ordering discovery of relevant documents, if thay o
4 IS wWh

is most appropriate. Thus, as the practice of the Ira;
1-U.S, Clalms Tnbl:lnnalco%
L |

a tribunal may .order. discovery of all “relevant” or “mater:
there anything in Article 27(3) that would prevent 3 mg:,er‘jl” documem;,‘:%
nal from ; |

Provj

parties to make disclosure requests to one another, wij
» W1t the tr;
1bung]

denying such requests. Applying proced
' ural rul
merly Article 24(3) of the 1976 UNCITRAL Rules) etshénﬁgeleg 0 Article
) n-u.S. Clai
ms

infrequently adopted such an approach, ordering part;
requested by a counterparty.'’ Ues 10 produce dam
“UMen

" ‘I| 5
270) i,

I ‘

.

‘ 'y

" _"..o ". ! f
- P AT

‘.
'

3] ICC Rules

Other institutional rules are less explicit, but n ~
to order di : 4 onetheless clear] Ao
e ‘[tlms:::i {*r:;fle ;’-]5(1) of the 2021 ICC Rules is ’ !
establish the facts of th unal shall proceed within as short a time i-:.i":l,’-’--‘ o
that the tribunal “ma ! Cass“memby all appropriate means,” while Article ! '
language does not apZessl g rr:m dany pafty to provide additional i
T unifozmj pl:Jwer arbitrators to order disclosure, butig
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involvem ont of the court is limited to
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