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3 anng those materials. Unfortunately, the materials we prepared
Eceptable to the OECD largely because, in our view, at least, they did
ciently to the OECD positions on several international tax issues.
OECD generously permitted us to use the materials as the foundation for
ame the International Tax Primer.

Much to my surprise and delight, the first four editions of the Primer were well
eived by students of international tax from all over the world. | hope that a new
) generation of students will find this fifth edition to be helpful in the increasingly
challenging task of understanding international tax.

Mike Mclntyre, my co-author on the first two editions, passed away in 2013 after
a long illness. Mike's insight and knowledge about international tax can still be seen in
the subsequent editions of the Primer. | |

The fifth edition of the International Tax Prumer has been revised and expanded

substantially to deal with the developments in international tax that have occurred
since 2018, especially the OECD Inclusive Framework's proposed two-pillar approach
for dealing with the problems for the international tax system posed by the digitaliza-
tion of the economy. Shortly after the publication of the fourth edition ilt m&h
Inclusive Framework began its work on the two pillars on lm ;_,,,“
naturally, I thought that a new edition of the Pdmer d be nec ,_-.; \"
appropriate once the details of the two-pﬂhr , ailable, and it was
relatively certain that the proposals would b& mplem led Blueprints
Pillar One and Pillar Two were lssuedin ctober 20 .""-*’[.-7‘-7? e 0o ‘577-, receives
the entire project appeared tobein ‘f~ w\’“ | result, 1 put my plans
edition on hold. However. over 1e course of 2022, after th
revised and laterend o 's.{”' ﬁi
deddedlhlﬂt Wﬂ \p ’ \‘4’ ? \\ A ‘l'

.1‘ . » ‘. -

bs‘ ‘W«\ 4 _. ‘ g2 TN S ’
c.iﬁ.D \‘
\ a .




* -

‘Brian J. Amold

progression). In some countries, certain types of foreign source income (
business income) may be exempt, while other types are subject to residence |
tax. As a result, as noted above, just because a country is described as taxin |
‘worldwide basis does not mean that it taxes all foreign source income derl 5 .' ;

residents.

Example

Ms. X is a resident of Country X. She has income from employment in Coun
100.000. She also receives dividends of 10,000 from corporations resident in Col r“
and interest of 3,000 from a bank account in Country Z. The dividends are sub ect
withholding tax in Country Y of 15%, or 1,500, and the interest is sub’
withholding tax in Country Z of 10%, or 300. Ms. X's income and tax pay

Country X might look as follows:
Income from Country X 0
Foreign source income: g5
Dividends from Country Y 10,000
Interest from Country Z 3_099";: |
Worldwide income '113,0(’)0?‘ |

Less: personal allowance
Taxable income

Tax payable (40%)

Less: single parent credit
Foreign tax credit

Net tax payable

Y S — P R R ————— P N SN —

Double Taxation

3.2.3

If one country taxes its residents on their worldwide
part of that income because it is derived from
snbject to double tax. Worldwide taxation of residegts inevita
> most countries insist on taxing income that is deriv

unt tries. The well-established international norm is |
'.” try lench the income arises, is derived, or has its source (all these terms a
comI "’?}9 y used to describe a source country)—has the first right to tax the income |
’ ~ cous unt };as,a secondary right to tax the income; however, if the resi ;f? (
country does so, DIC giderelief for the source country's tax in order to eliminatt

2"'@’ thod rsldepce countries use to eliminate doubLe f‘ 0k

b - dentsaredlscussedinChapt~

o ll-c :)4
“Q' '~ ';’g S5 h R e b Q? 0.
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Mﬂ' 3: Taxation of Resid
3.2.4 computation of the Foreign Source income of 1
3.24.1 In General
gince residents are taxable on their worldwide income, rules are sty

heir domestic source income and foreign source in
trﬁ'tg apply for the purpose of computing both types of m’l’hew the same
included in Income, the same deductions are allowed, and the same timing nﬂ: ‘W'Y'm
However, laX incentives may be restricted to domestic source income. For il
country may provide accelerated depreciation for investment in machine v and
equipment used in certairedomestic industries or areas of the country, or it may provide

enhanced write-offs estic research and development activities carried out in the

ighal pfactice and fairness) to allow a credit against its domestic tax for the
faid on the foreign source income, However, this credit for foreign taxes is
imited to the amount of domestic tax on foreign source income.

penses incurred to earn foreign source income are usually deductible if the

%eign source income is subject to tax. Sometimes there may be a serious mismatch

hetween the timing of the recognition of the income and the timing of the deduction of
expenses. For example, a taxpayer may borrow funds to finance the earning of foreign
source income. The interest will be deductible currently but with respect to some items
of income, such as dividends, the inclusion of the income may be postponed to
subsequent years when the income is received. The same type of uming mismatch
often occurs with respect to research and development expenses.

If foreign source income is exempt from residence country nx.mpdmﬁ&m

expenses incurred to earn such income should not be deductible. Many cou

R ' - 3 ".I'l:" ~ -

however, allow the deduction of interest expense ¢ on bon'owed fu ‘_\,‘Mw \7}9 acquire !
shares of foreign corporations even where dmdends om Su RIORE. - s

nnnn ’a;"'

are exempt from residence country tax. This issue’has yecome ir

'.;‘ “ '. -+ g

—

as more countries have adopted participatiol_xeg P ons for dividenc

corporations. The OECD'’s BEPS Acﬁon‘l Final ~R ort: “», a f-'wy” a Ut
F A ’*:"’-' ‘yﬁ# SSP .51; ‘TA;?@%S‘“< S %, -“‘A‘ w";‘..
inancial Payments deals with this issneﬁ,  dISCusS: S =

section 7.2. A.llhough expenses in ' S 0 ‘tfﬂaxﬂwﬁv\,\w.,\ﬂw“ ‘. ,V.. ,, |
10 residence country tax are deducﬂbl‘%&. ,' :.'.’: ':- payer's wc
these expenses should also ‘be deducted in computing

purposes of the linutation o&th ,\m n ii

Chapter 4, section 4.4,
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3.2.4.2 Foreign Exchange Gains and Losses #

Foreign source income is often earned in the currency of the foreign country in y 1 L |
it is earned. Similarly, expenses incurred to earn foreign source income m,
incurred in foreign currency. In a worldwide tax system, a resident’s mcome = j:'
generally be reported in the currency of the country of residence. As a result, an Noupy |
of revenue and expense expressed in foreign currency must be translated ”-;.- :
domestic currency, and gains and losses from movements in foreign currency n ,.f :.
realized. In theory, each revenue and expense item should be translated ’a |
exchange rate applicable at the time that the amount is earned or incurred. For practieat
reasons, some countries allow amounts denominated in foreign Currency.; 0 by
translated into domestic currency using average exchange rates (monthly, quartey .; .
annually). Foreign currency gains and losses are discussed further in section' 4.4

below. g

o"
-4

3.2.4.3 The Treatment of Losses N

Under a worldwide tax system, residents are taxable on their foreign source incor '."‘ 1t
follows that, in principle, they should be allowed to deduct any losses from fo
sources. Although this treatment of losses is consistent with the treatment of fo L Y
source income from a theoretical perspective, it gives rise to problems since taxp ye
can manipulate the deductibility of business losses inappropriately. For examp
taxpayer may commence business operations in a foreign country through a b e
rather than a foreign subsidiary so that the start-up losses are deductible ¢ *ﬂ
taxpayer’s worldwide income in its country of residence. Once the busin a ..
profitable, the taxpaver can transfer the assets of the busine - fo -.r.,.
subsidiary—often on a tax-free basis—so that future profits d the fo‘ oig
: subsidiary are not subject to tax by the taxpayer’s country of resj as expla
section 3.3.1 below.

If the residence country exempts some forelgn s
business profits attributable to a foreign PE), then an
to a foreign PE should not be deductible in ¢
income.

~ Some countries try to protect their tax base against the in nate dedu N 0
e ;. g1 losses Various rules are used for this purpose. Fo e: b

()

ux_b‘

usmess
ource lo
the t

<10 .
- A ]

. xw ctions of forelgn source losses may be limited to a taxpayer’ s forel
- ¢ '.“T_"i ctions fo m@souroe losses may be recouped if the foreignb ’ﬁ""
sold or : ff..-,“';,: D ziprdgn ’“bs'dm '

T

.Y

’ is pract' , Q

Chap'ef 3 Taxaﬁon of Rm

information concerning the taxpaver’
thorities require 8 payer’s foreign source
:;1 onsure that all the income is reported and to verify that the income, both

computed. Typically, in the first instance, the tax authorities will

through information-reporting returns, or pursuant to a specific request from the tax
Juthorities. The tax autle of the residence country may also obtain information
rt

rom the tax autho he country where the income is earned under the
oxchange-of- mf cle of the tax treaty between the two countries or the

Multilateral Co on Mutual Assistance. Exchange of information under tax
in Chapter 8, section 8.8.4.

treaties IS

Not % yers are sometimes tempted not to provide full disclosure
to the 1 ‘a ormes riting their foreign source income because it is much more
dlfﬁ

of the tax ities to obtain information that is located outside the country
@ sobtain information. Taxpayers may also be tempted to provide only
able infor n. As a result, some countries have adopted rules to discourage

fider these rules, if a taxpayer does not make full disclosure, the

luded from introducing any further information in any subsequent legal
ags involving the foreign source income.

try for the purpose of auditing a taxpayer's reported foreign source income unless
vited to do so by both the taxpayer and the foreign government, making it more
difficult for the tax authorities to verify information provided by a taxpayer concerning

its foreign activities. Some countries have addressed this issue by entering into
arrangements providing for joint auditsincenaindrcumstanca. PEE - -4

3.3 EXCEPTIONS TO WORLDWIDE TAXATION M

3.3.1  Nonresident Companles and Other lgga'l Entiti i | | L
--- 'h‘ ':'i' ".'
Although countries are said to tax on a worldwide basi f’ *17 i ‘;;,\ “:\‘

In theory, if a resident of a country that taxes on "' dwid q,\.,,}- om
another country, that foreign sourcelncome?\vﬂi e sut ’«;25 u\ ael ce country tax. If,
however, the resident establlsh& astofj.' ign corpe ”*-“‘. on or other foreign entity to
foreign source income, that income will not be subje the residence @
in the absence of special rules such as ﬁ‘iﬂﬂ;.,. 0 r Fo \"f,_f n Investment Fun
rules. The foreign entityis genﬂ cons taxad

resident who owns it"an , in mo: s, 'ﬁ;,;s',_f:_;fg.{i gn entity w '
nORI'ESIdem Ofthe’ co . j&fu:;:j;\(r“ll o (o N \’ wolder or 0

result, ltlsrelaﬁv eas! ‘H"S(J‘?*«\Mww« ns resident ir

-
’f \\‘ /t

ﬁ‘ . g YA L 2 CANA
b '1 ¥ k '\fr..‘.l.-‘".f‘...\.,\'.\ " A -
R L~ .



to avoid paying tax to that country on foreign source income through the yse of f

corporations or other legal entities such as trusts. |

Corporation A, resident in Country A, derives income of 1 million from m‘--:-
activities in Country B. The tax rate in Country B (20%) is lower than the m )
Country A (30%). As a result, assuming that Corporation A has a PE in Counuy-‘ |
will pay tax to Country B of 200,000 on the income of 1 million derived from Ceu '
B. Assuming that Country A taxes on a worldwide basis, Corporation A will alsq "-..f‘,;
Country A tax of 100,000 on the income of 1 million earned in Country B (300,000 jac.
a credit for 200,000 of Country B tax). If Corporation A establishes a whouy'g'- :'
subsidiary corporation in Country B and that subsidiary earns the income of 1 mi m
from Country B that would have been earned directly by Corporation A, the subsidiae.

’-

R
- b .- x
5

- .
Yol
'y .l :

.-

DY

[
ant
al’

will pay 200,000 of Country B tax; however, Corporation A will pay no additiona] ts
to Country B or Country A until it receives dividends from the subsidiary or seljs .
shares of the subsidiary. . T
Where Country A exempts dividends from foreign corporations in which compa.
nies resident in Country A have a substantial interest (as many countriegk;5~'.
Corporation A can completely avoid Country A's tax on the income shifted to Co q{‘t;;?
B. Even where Country A taxes dividends from foreign corporations, that tax i
deferred until such dividends are received, which, in the case of foreign subsidi'm'x":‘ﬁ'f
within the control of the resident parent corporation. s i
The immediate tax saving by Corporation A of 100,000 is easy and inexpe ive
achieve; it simply requires the incorporation of a foreign corporation and the .*ﬁ’:;
of the income-earning assets to it. As a result, it is not surprising that the @“3
and other foreign entities, such as trusts, as tax-planning devices, is wi . Nori
it surprising that several countries have responded to such planni o5 A
prevent the avoidance or deferral of domestic tax by the use of

These rules are discussed in Chapter 7, sections 7.3 and 7.4.&

Some countries have special rules for temporary residents to re@hem of som

tbemore onerous aspects of residence taxation. Temporary resident® are persons,f's, ch

45 corporate executives, who may be clearly resident in a co ecause their héf 105,
families, and employment are located in the country but who intend to be, 2 nd are,
Iﬁidentonly for a limited period of time, usually less than five years, As resider ,f';.,.,«";‘?’
_ *ﬂlemnnuy,theybecomesubject to all of that country’s rules concerning the taxation
| ! source income, but because they are only temporarily absent from theif
: O;i?ﬁ%mﬂempommdems often retain substantial economic interests

P\ N 7 —_—
AL D, '.\‘- .\l"_:' [ 9 ..‘J’
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3.3.2 Temporary Residents
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. N .

o0 of the full range of residence country rules to temporany
- Shorlerm postings in other countries.
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- hapter 3 Taxation of Residents

i

._;amed and accumulated in the plan is not taxable.
Jre taxable in full. Assume further that the executi

country B, which does not allow any deduction for the execytiye’

. he executive on the emplover’ '
snsion plan and taxes mployer’s contributions to the
[f)ringt‘ benefit from employment. Country B taxes distributions from the pen:l:: a‘:
he extent that they exceed the employee's and employer’s contributions t: the

tire in Country A. To the extent of the contributions to

resident in Country B, the executive will |
untry B because Cou ’ o

ployer’s contributions to the plan and will not allow any

and again in Country A when the
his double taxation is clearly unfair

only to 1 .
plan. The executive plans

the plan, while the exe
double taxation: 0
with respect 1o
deduction f

es distri

10gs from the plan. T

pulthbe elimina
\s asecond ex@e, assume that A, a resident of Country A, establishes a trust
@n ry A for the benefit of his or her children. Country A taxes the

lating in the trust but at the tax rates applicable to the children. A
B to take a temporary position for a few years and becomes subject

to specia sn Country B for residents who have established foreign trusts. Most
likeﬂ@j not establish the trust to avoid Country B tax because, at the time the trust
tablished, A might not have known about the future move to Country B. Under

firy B's rules, A s taxable on the income of the foreign trust even though the trust
taxable on its income in Country A. To eliminate this double taxation, some countries

exempt temporary residents from their foreign trust and FIF rules for a limited period
of time.

joves 10

»

3.4 SPECIAL ISSUES

34.1 Exit or Departure Taxes | Y O

When a person ceases to be resident in a country that taxes residents
worldwide income, the person will no longer be subject to tax on worldwide i
that country. However, the consequences of ceasing to be resident are not quit
simple. For example, what if the person owns shares of a resident corporation
won:th significantly more than.Whexi‘t"h'eyr-Wéré?ﬁcd e %iw

capital gains derived by a taxpayer resident in one country from
°fa company resident inthe other country are taxable oy by
laXpayer is resident (unless the value of the shares
mmovable property located in the country). Therefore, if
sountry that has a treaty with his or her former coun

>

*old without any tax imposed by the former residence

o s YRR A ek o a
w LN

. su.‘.

4

N
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tax, or little tax, on
hosen carefully, it may impose no : the
residencz: ::eb;‘; gf the shares. Not surprisingly, the former country of res]d
realized

r d this result acceptable. At
umﬂ‘esl:\::rgncounmes have adopted special rules, often called exit or departyre ¢4 2

to prevent the avoidance of domestic tax by departing residlentsc Col(;ntries that i
adopted exit taxes applicable to all property include Australia, Canada, and No
Other countries, such as France, Germany, and the Netherlands, have more lim[( ,
1axes that apply only to certain shares in resident companies. The U.S. has an aya
more limited exit tax that applies only to transfers of tangible property out of nm, :

by U.S. citizens who give up U.S. citizenship and U.S. permanent residents (sreen

holders) who give up that status.
Typically, these taxes operate by requiring the departing resident to pay

only on the income and gains realized up to the date that the taxpayer ceases y ot
resident but also on any accrued but unrealized income or gains. For example, as: l,,
that X. a resident of Country X, ceases to be resident on September 30, 2022, At, |
time. X’s worldwide income from January 1, 2022, to September 30, 2022, is 70 ) 0 ;
also owns shares in a company that was established several years ago and wh ,.t |
now very successful. The shares currently have a value of 30 million. The cost o “T '4
shares to X is nominal. X also owns an interest-bearing bond issued by a .H,
resident in Country X. The interest on the bond is payable annually on December Jl
If Country X does not impose any tax on departing residents, X will not pay tax oh b ‘
accrued gain on the shares or on the interest accrued to September 30 on the b .,,
When X sells the shares or receives the bond interest after September 30, 2022 j",f
no longer be resident in Country X. Even if Country X imposes tax on * '
deriving interest from Country X and realizing capital gains on shares 4 \panie
resident in Country X, there may be a tax treaty between Country% X’sv .;
country of residence that prevents Country X from taxing. %

As noted above, tax treaties based on the OECD or UN aties f ~;%rﬁ;
country from taxing residents of the other country on capit uts from disposaif o
shares of resident companies unless the assets of the s consist .* .
immovable property located in the country. Treatie ' tax fmposé
by a country on interest paid to a resident of the 15%, w
may be significantly less than the rate of tax applica

co ntry to
: to interes
i; 1 - To avoid these results, Country X may decide to impo it or departure r»{
M ,pn persons ceasing to be resident. Under these rules, X will med to have dispos
% ,@?ﬂhﬁ Sham for their fair market value at the time of departure and to have receive ‘.
| ,' - interes A,accmed on the bond immediately before ceasing to be residentr These
-amounts ux.‘.VO,nld be included in X's worldwide income for the period ending on
R Septembe éG{}DZZ,andwouldbesubject to tax in Country X. The treaty with X’ n'
un -....,::e >sidence would not apply to preclude Country X from taxing Xon 1 the

T -.*-a i

s Jong as Couniry X's tax is imposed on income derived or deeme .m b
ue when X was il aresident of Country X,

' /(' .. Wiﬂl dePaﬂ“Ieﬁta&esm MOS( mpo ~.‘_ﬂ_l_ the
. l, =4 wfpa,yf\me tﬂxabeq tbeum 0 n ﬁr

o~ fﬁ.

e propert "Thasnotactuallybeenskold Accp ngly ’*""j

-b
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Chapter 3: Taxation of Residenss

allow the departing resident to defer the pa

o security for the ultimate payment of the tax is oro
'; use serious problems of double taxation, Most copunz'iiq:wi?h:em? m
measure the amount of a gain on the disposal of property as the difference
¥ n the sale proceeds and the historical cost of the property, If 3 laxpayer ceases
ebc ‘esident in a country that levies a departure tax, the taxpayer will be subject 10 1ax
10 el crued gain in respect of capital property owned at the time of departure. The
on ed gain is the amount of the value of the property immediately before departure
acc | 000) in excess of the historical cost of the property (e -8-» 200}, so the accrued
(e.8 300. When the taxp sells the property at a future date, the taxpayer’s new
~ountry of residence wi tax the entire gain (e.g., 1,800, computed as proceeds
0) less hi cost (200)) and not just the portion of the gain (1,000) that
er country of residence. Thus, a portion of the gain (800 in
be subject to double taxation. In this situation, under the
aty, neither country is obligated to provide relief for the
beth countries impose tax on the basis of the taxpayer’s
ars, so that the tie-breaker rules for dual residents do not

yment of the tax (with iNteress) if

ount ries th pose departure taxes often deem taxpayers becoming resident to
aperly owned at that time for its fair market value. In effect. the

a step-up in the cost of the property for tax purposes from its historical
irvcost and the departure tax is that the country taxes only gains and losses

e’at the time the taxpayer becomes resident. The overall result of this

- dorffad while a taxpayer is a resident of the country; gains and losses accruing before

ytaxpayer becomes resident or after a taxpayer ceases to be resident are not taxable by
that country.

34.2 Trailing Taxes

Some countries have adopted a so-called trailing tax as an alternative or supplement to
an exit tax. Under a trailing tax, a country imposes tax on all or certain items of income
of a resident, even if the resident ceases to be a resident under the emmuy’aim
rules for determining residence. These trailing taxes take a mdevarlayuiﬁmlﬂ
may be broad or narrow in scope. For example, some countﬁa.sud;as Ger '
special rules under which former residents who move to des d tax haver
continue to be subject to tax on their entire income as mmmw
asimilar rule for U.S. citizens who give up their U.S. ci tizens!
former U.S. citizens continue to be subject to U.S. tax or ny
their U.S. citizenship. PR Tt A AT i. 8 \&*

One common type of trailing tax appll@:s,@ > capital g \’
section 3.4.1, dealing with exit taxes, resideﬂts fh W:l ST N
accrued capital gains by shifting theil'réﬁdﬁ € L‘ a country 1\\» DU
gains Or taxes them at a low rate he property
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to be re ‘ ' ld be subject to tax on tha
t. Under a trailing tax, the taxpayer wou | N the el
to‘:;;:g;zm owned at the time the taxpayer ceased to be resident is dje SO
?vithin a certain period after the taxpayer ceases o be a resident (typically fiy ol
years). The basic operation of a trailing tax on capital gains of former residengg op .
country and the relationship between a trailing tax and an exit tax are
following example. H the

Example '
Country A imposes tax on capital gains at a rate of 15%; however, Country A doesrs

impose tax on capital gains from the disposition of shares of resident compani@.‘."f
than gains from the disposition of shares that derive their value .:
immovable property located in Country A) realized by nonresidents. A, a 2sideng of
Countrv A, owns shares of a company resident in Country A that
million and now have a value of 10 million. If A moves from Country A to Co Ntry g
which does not tax capital gains, A can avoid Country A’s capital gains 3,
million accrued gain. In order to prevent this type of tax avoidance, Country \ may
adopt a trailing tax. This trailing tax would apply to any capital gains in respegt of
property owned by former residents at the time they cease to be resident if the propery
is disposed of within five years after they cease to be resident. Therefore, ,5}3";}}
trailing tax, if A disposes of the shares for 13 million within five years of ceasing rg‘,.{;-
resident in Country A, the entire 12 million gain would be subject to tax by rr
If Country A has an exit tax, A's accrued capital gain of 9 million at the time gy,
A ceases 1o be resident in Country A would be subject to Country A tax at that i)
When A sells the shares for 13 million, say, four years later, an additional caf G&
of 3 million (proceeds of 13 million less deemed cost of 10 million) would '
tax under Country A’s trailing tax. However, if A waits for more than five
ceasing to be resident in Country A to sell the shares, the trailing ta
Any tax treaties that a country enters into will prevent
country’s trailing tax unless those treaties contain specia
imposition of such a tax. Article 13 of the OECD and UN M
the imposition of trailing taxes on capital gains realized
x on the facts of the preceding example, if at the ti '&&a

- A and Country B have a tax treaty with an article % ealing with
4R Mv to Article 13 of the OECD or UN Model Treaties, A
- benefits of the treaty as a resident of Country B, and Coun

i A’ scapnal gain from the sale of the shares (unless the Value of the sha res wa

L4

-
.

. b
-4 e
o‘ s
: C

'~ >

f
ved primarily from immovable property situated in Country A or the shares

S€nL a substantial interest in the company (UN Model Treaty.qnlg) V‘*
€s put special provisions in their tax treaties to allow them to impose trailing
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Resident for Part of a Year

al rules may be necessary if a taxpayer is a resiqens of a count _
_Some countries may impose tax on a taxpayer’s worldwide | oot e

vear if the taxpayer is resiflem at any time during the year, This m:x S,::
especiallY if the taxpayer § new country of residence follows the S Pfactke'
Jithough the dual-residence tie-breaker.mles In tax treaties may provide relief in some
~jrcumstances. As a result, some countries have rules to tax part-time residents on their
worldwide income for only tt!e portion of the year during which they are actually
—esident. These rules may be difficult to apply with res

; PECt to certain types of income
<uch as business income,thayare usually calculated o :

. il an annual basis. A taxpayer's
pfr'sor;acl‘ gzc[l:;ctt;lons. . es, and credits are usually prorated to reflect the portion
of 1m

it the taxpayer is actually resident. In th
. - m' m
new country of ce should provide the taxpayer with ¥ taxpayer’s
balance of Personal allowances for the

y
Th %s of parf-thpe residents are different from those of deemed residents
as discus Chapter 2, section 2.2.1, many countries have las-day.
r which flersons who are present in the country for more than 183 days in

For €

Te year, not just for the portion of the year during which they are
untry. However, part-time residents are considered to be resident for
d nonresident for the remainder of the year,

@ Foreign Exchange Gains and Losses

\s mentioned in section 3.2.4.2 above, residents must generally translate their foreign
source income from a foreign currency into the currency of the residence country. This
process of currency translation may often result in recognition of gains and losses
attributable to changes in the exchange rates between the mommm L
there may be no gain or loss with respect to the underlying property or transaction
measured in the foreign currency. 0 Siaieie T ¥ e TR
For purposes of computing capital gains and losses from the disposal of foreign
property, it is inappropriate to simply convert the amount of a capi
domestic currency. Instead, the cost of the property in forei
ranslated into domestic currency at the exch ange rate applicabl
property was acquired, and the proceeds from the sale of the
ranslated into domestic currency at the exchan "' plical

RN A
property is sold. This method of foreign curren
the foreign currency gains and losses as part o

of
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tive to Country R's currency was EUR 1 = 1.5 Country R dollars, X
the euro f:'n‘ ber 7. 2020, for EUR 100,000. The exchange rate relallvem
WR ty on that dateis EUR 1 = 1 Country R dollar. The loss for purposes 0( %

R tax might be calculated as follows:
Proceeds EUR 100,000 100,000 Country R dollars
Cost EUR 100,000 150,000 Country R dollars
Loss 50,000 Country R dollars

..(

Because the dollar has appreciated against the euro, the disposal of thg o et
produces a loss, although there is no gain or loss with respect to the propeny Neas " %
in euros. If the Country R dollar had depreciated relative to the euro (i.e., the S ha
rate was EUR 1 = 1 dollar on October 20, 2000, and EUR 1 = 1.5 dollars on n scemb
7, 2020), the taxpaver would have realized a gain of 50,000 Country R dollars 1!;. Ay
there would have been no gain or loss in terms of euros.

If the gain or loss is determined in the foreign currency (i.e., the ¢ 20st
proceeds) and that amount is simply translated into domestic currency at | the r;
applicable on the date of sale, or perhaps at the average rate applicable for th \
which the sale occurs, foreign exchange gains and losses would not be rea At L
As shown in the previous example, there would be no gain or loss measured rﬂi_
despite significant movement in the exchange rate.

Foreign exchange gains and losses may also arise with respect to debt ob m oq
For example, assume that a taxpayer resident in Country R, whose S
dollars, borrows EUR 1,000. At the time of the borrowing, the exchange rat @
= 5 Country R dollars. Interest on the loan is 10% annually. Each timg
EUR 100 becomes payable (or accrues or is paid), the taxpayer
amount to Country R dollars at the exchange rate applicable at
becomes payable, or accrues, or is actually paid. When the loan i

epavient, the es
: & gain of 1,00C
dollars. In effect, the taxpayer has borrowed 5, atry R doll ufn

exc .
eated as ac

S
‘ ..".lt
» ,Jo

loss on the repayment or settlement of a debt obliation
Ms or as ordinary income or loss.

- A.‘g >is

;j 4;, currencynsksansewnh respect to actual fo currency t 7’"‘ '
'-',*.’-7’["\*"“

well as oth e r aspects of a taxpayer’s business. For example, a taxpayert
et Froas ..\ ..,,.,.»)l AL T

Cts to residents Dﬁwther country is exposed to the risk that the ountr
st the taxpayer's currency, with the res It that the

e .'

4,000 Country R dollars to repay the loan. Unde%esuc law,
0

-’»? 5

ayer’s products be «nj ~+« Ore expen: iveforreszdentsqfthe ?‘E‘

Businesses often try to manage or hedg edge their foreig curxen isks
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another country asserts the right to tax the same income because e i
arises or has its source in that country. Comg

Of these three types of international double taxation, overlapping resig
source claims are the most likely to occur. To some degree, taxpayers can mi ni%
their exposure to the other types of double taxation through careful tax pla“ningm‘h
residence-source double taxation is difficult for taxpayers to avoid through'b-'g
planning. Therefore, the attempts of the international tax community to deal hx
international double taxation have focused primarily on the elimination of resig Vith
source conflicts,

International double taxation can also occur due to differences in the
countries define income and the timing and tax accounting rules they adg
computing income. As explained in Chapter 6, international double taxation may dlso
occur due to disputes between countries about the proper arm's-length pricQs:"'“
cross-border transfers of goods and services between related parties. Other e
adopted to curtail tax avoidance can also produce double taxation. For example, j fon,
country denies the deduction of interest paid by a resident corporation to a shareho] der
in another country pursuant to thin capitalization or earnings-stripping rules and Ue#ts
the interest paid as a dividend, the amount may be taxable in both countries, as 3
dividend subject to withholding tax in one country and as interest included in the
resident corporation’s income by the other country. ‘

Typically, tax treaties provide relief from the three major types of internations
double taxation and from some of the other types as well, although the relie ‘t
sometimes limited. Some cases of double taxation resulting from overlappi ims
based on the source of income are dealt with by explicit rules for the squrQ
For example, Article 11(5) of the OECD and UN Model Treaties provid terest js
deemed to arise (i.e., have its source) in the country in which the pa resident_ A
noted in Chapter 2, section 2.3.1, however, most tax treaties do éomain exte @
source rules. Cases involving source-source double taxatig @a e not m.
the specific provisions of a treaty may be resolved throughi ‘®omSultatio % 56N the

competent authorities of the two treaty countries undeg the freaty’s MAP. Seé Chapter
8, section 8.8.3, for a discussion of the MAP. won of such *is not easy
are naturall tant to give up

g
Way
Pt for

cong

because the competent authorities of most count
their country’s right to tax what they consider to be*domesti A

Individual taxpayers almost always obtain relief 1 International double
taxation resulting from dual residence through the tie- er rules in tax treatié;.f:
Cases involving the dual residence of legal entities may also be resolved by treaty. As.
discussed in section 2.2.3, Article 4(2) of the OECD and UN Model Treaties providesa
series of “tie-breaker” rules to resolve cases in which an individual is resident in both
countries under their domestic laws. Until 2017, the dual residence of a legalen’ti't)"'ﬂ.,‘_:
resolved under Article 4(3) of the OECD and UN Model Treaties by deeming the enuty
to be resident in the country where its place of effective management 'wa_'s.-l_tic_,.:af‘!.l |
However, in the 2017 updates of both model treaties, the place-of-effective:
~management rule, which proved to be difficult to apply in practice, was elimina__tédi_, nd
the residence of dual-resident entities was left to the competent authorities to resolve

e 1ncome. )
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\ ;,-‘/8 ains) ofk g,%}me taxable person for the same period. This juridical
n

the term “international double taxation. "

|NTERNATQDOUBLE TAXATION DEFINED

4.2

.pouble taxatiofistused in so many different contexts that 3

jate i Ny precise definitio
‘he term is T opriate in all contexts. The term is not defined in the OECD o,n quf
Model Tgeau

or the € go entary on those Models, although one of their main
objeqti® ce'of double taxation with respect to t
capilh”

s/ the avé
% gointernatio@ ouble taxation” can be defined as the imposition of income

ﬁﬁxgs by twoesmgre sovereign countries on the same item of income
ol

dXes on income and on

(including capital
nationadl double taxation i g
of ingeratig ouble taxation Is narrow and does not cover many situations that

Conimé'métors frequently refer to as double taxation, although it does identify the

(esseptial ingredients of international double taxation. Even so, under this definition, it
_ 4;?11"’6( always easy to determine whether double taxation exists in a particular case. For

example, questions may arise as to whether the taxes levied by the two countries are

hoth income taxes or whether the items of income subject to tax are the same.

The legal definition of international double taxation should be distinguished from
the broader economic concept of double taxation. Economic double taxation occurs
whenever there is multiple taxation of the same item of economic income. Under the
legal definition, taxation of the profits of a subsidiary company by one country and
taxation of the parent company on a dividend from that subsidiary by another country
is not International double taxation because the two companies are separate legal
entities. In the economic sense, however, the parent and the subsidiary constitute a
single enterprise and tax imposed on both the profits of the subsidiary and distributions
of those profits clearly constitutes double taxation of the profits. Economic, but not
legal, double taxation also may arise when income is taxed to a partnership and the
partners or when it is taxed to a trust and the beneficiaries of the trust.

Methods for relieving international double taxaﬁonarepﬁmanlnyCMQnm

double taxation rather than economic doubletmﬁO&dem
relief is limited to legal double taxation is that the definition of X

.....

laxation is exceedingly broad and difficult to specifywilhlh&mm iy e
laws. For example, some economic double taxation occurs where income &N
When earned and again when consumed, yet?noc'ounftﬁ%g il g2 2

L I e
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