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viil. Summary

began this chapter with an overview of the deﬁnition |
We

1] arbitration and its differences with other
Coml":'lf:discu csed the I)’PCS of ar bitration along with dn
We the

.5 of this dispute resolution process including pany
t;ﬂc hapter with an examination of the arbitration claus
this

od practices relating 0 the same in order to avoid disy spu
m,,stt‘d costs, both of which are an anathema to the
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NCITRAL Model Law
v of the seat of arbitration

s and Rules of Arbitration

O

which affect the manner in which arbitration is
e laws, such as statutes or ordinances, which
ment of arbitration at the venue where those

ines commonly used in arbitration which have no binding
the parties. These rules or guidelines are discussed at the end

ion, we examine three main laws that apply to international commercial
1. These three laws are commonly referred to as the:

York Convention
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RAL Mo del Law on International Comm cial | s and Rules of Arbitration
A.UNC . -
ission on Internatio ol
1ed Nations Commissio et nal Trad of the Seat
The U0 T csued in 1985 the Commissions Mode| [,
“UNCITRAL] pitration [hereinafter “Model Law”). Comme joned in the previous chapter, law of the seat refers to the forum or the
Commercml Ar ; 2| Law, this work was updated in 2( here the arbitration is deemed to be held.” Thus, the seat of the arbitr.amin
UNCITRAL Mo model ey fers to the place of the arbitration which is usually agreed by the parties in
< intended to serve as a model or a template 1 s : i dural law for the
this Model Law s on international commercial arbitra ation agreement.® The seat determines the applicable pro;cle a;v ur(:]rl
| ir own 1al T n, unless the parties have agreed otherwise.” The applicable proce aw
reanng thelr o) : . . n, unless P gr e
Curpose of the Model Law 1S .tO Pl; ovide for universal con (' €l bitration might includ ult provisions which apply in instances where
Pf the arbitration Jaws of nations. 1 s have not made ions or if the parties’ chosen arbitration rules
i Numerous jurisdictions have adopte.d the. Model LdW* Hor idress a parti . The applicable procedural law may, for examplloe.
Model Law for only international arbitrations in 1990, under ¢} ovisions to é parties or the arbitral tribunal in such matters as:
0 : : A
Ordinance (Cap. 341) which also provided orgichy _5“ > )poin of the arbitral tribunal, including how and by whom'!
domestic arbitrations. In 2010, Hong K.ong .uniﬁed its inte ing the a{pdiptment of an arbitrator®
regime and its domestic arbitration regime in its current
(Cap. 609) which incorporates nearly all the Model Lawp ovi , ' law, or lex loci arbitri. There can be as many as six applicable national
i capacity to enter into a l:ox;mct or arbitration agreement
, tration agreement (governing law
. of the seat itration (lex arbitri)
| The United Nations Commission on International Trade Law’s website transla ove @ procedure of the arbitration (curial law, procedural law, lex loci arbitri or lex fori)
Commercial Arbitration” as ${ 5 £ & H iy 182 P 7 20F i &R/ WEEE. See the Chinese: ;‘ . » th h?::;? vm‘:;eb? the main dispute (lex causae or substantive law)
. ' itral_texts/ar bitration/1985Model_arbitrationht fthe plice w award eniforced
L argfancKE U ' listed in items 2-4 above would coincide so that there would be no issue. However, if the

' ion of this website may be found at: http://www.ur l.org y : @
';36 arinlgl;s; ;;:lggo(;kpdf (last visited 7)'] ol. 2017). ¢ _ 5 apply laws of different jurisdictions to each of these, there would be complications and confusion.

| P is complexity would be centred upon which court will decide which law applies.
For the oed S of t.l'"s book, the term Model Law refers to the 2006 ve "f ON IN HONG KonG: A PracTicat Guipe paras. 9.091-9.092 (The Hon CHiEF JusTICE GEOFFREY
f.‘ommeraal Arbitration. } ot s BROCK, eds., 4th ed. 2017) [hereinafter MA & Brock] for slightly differently worded list of nine;
* UNCITRALS website, supra note 1, translates “UNCITRAL" as %8 & ) » HUNTER ON INTERNATIONAL ARBITRATION para. 3.07 (NIGEL BLACKABY et al., eds., 6th ed. 2015)
The Hong Kong International Arbitration Centre [hereinaft rovide EDFERN & HUNTER| for a slightly differently worded list of five.
HKIACs website at: http:// hkiac.org/zh-hant/arbi D ce rmation on competing laws from different jurisdictions, see THE CONFLICT OF Laws 1x HonG KonG
(last visited 7 Jul. 2017). | ¥STON ¢l al., eds., 3rd ed. 2017) and Dicey, MoRrris & CoLLINs ON THE CONELICT OF LAws (LORD
" See hittp://www.uncitral.org/pdf/english/texts/arbi 59N -td!-;‘?lhmd 2‘:::) the La Arbitration
* BUTTERWORTHS HONG KONG ARBITRATION AW HANE " Ol : m;mﬂo,.“:g il oy e ATTSSSRIR The COMS K rprosn
. “ - ~ RBITRATION REPORT (2014).
¢t al, eds, 2nd ed. 2018) [hereinafter So & To] nétes: “The M e Moser AND Teresa Y. W. CHENG, HONG KONG ARBITRATION: A User's GuiDE para. 5-021 (3rd
in 2 method appropriate to their domestic legal system. Thus, Lawit pinafter MosER & CHENG). . :
UNl\icmbchutes.' . DFERN & HUNTER, supra note 7, at para. 3.56 concerning the seat of the arbitration: “It is the
CcrlunpmvisionsoﬂheModduware mandatory; the p c ',‘ t fiwe WWMM“W““M‘EMMW”WM‘
Other provisions of the Model Law are default provisions in the event the parties P “"M S L S
‘rangements, e.g, the number of arbitrators; parti rmitted to derogate s2ys that London, Paris or Geneva is the place of arbitration, one does not refer solely to a
Id. at para. [11.04] provides 1 1 O P P ical location. One means that the arbitration is conducted within the framework of the law
provides a list of the mandatory; the non-mar v ! s of o~
non-mandato o , : _at 1on of England, France or Switzerland
5 The Mode Y provisions and with the appropriate sub-parts of the miXe&¥ ¢
245 Law web.sitc, supra note 1, provides: 4
odel Law is designed to assist States in reforming and modernizi

n:‘: :to as to take into account the particular features and nggd‘::_ﬁ.“ et
1 covers all stages of the arbitral process from the arbitratio f 2

i » ctlon ‘ ‘ | 3 Iy - Ls .':,"‘7-.' s’ g e POV ‘: _.. 4 _. ..“. J _...',5\.__'. ,:‘;J\ e & Avaie ."}2-' -~ '; y - ¢ ~ o - :.. .E':"\:;.:; _:‘-'._— X
mmdud‘enfom of the arbitral tribunal and the extent of court IN{EFVEEEE P AR & o T i e (5;2%::‘-33‘{5,’:1:;':{." ,.,“,\,i,;,':rzﬁ;;_x; For a discus-
m : . consy O s s - SJiGas &y 36C .’ﬁ JH ;/_ JONG anc \ OMESH -\ ' A M A ',""",;’.'.) T -’-; - "“: s
iy entof the arbitral award. It reflects worldwide consensts! A Ol A A S aaa A C A R R S
% Practice having been accepted by States of all regions ané RIS S R KR ST N S AR (il
systcms Ofth e - o ‘ ..- (A _-{ 1.i : iy, . .
L eworld‘ - 9 Ry .‘:._,‘.',r‘.,,‘,' = LAY Vs AL =y T '
| of

For review of )
thmﬁom Oflhe e 3 :'.’:',',. .
' Model LAWS OF Fit
M“‘“"“Amu. o Law, see 2 HALBURY'S LAWS
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t order to terminate an arbitrator’s mandate!? ws and Rules of Arbitration 47
. 2 c03:t order to prevent relocation of assets out of the o8
: :zZurt order to prevent the ‘?isp ocdl C?f il E ed a party in the United States which sells a product to a buyer in Australia
. acourtorder for the production of evxdenc?'S : 1e product is to be delivered to Papua New Guinea. If a d.ispute arise.::, anc! the
, acourt order for a witness to attend tl.le arbxtration hearip s did not specify a seat or forum for t}?eir .arbitration, which count::ys arbitra-
1 court order to stay the legal proceedings in favour o arbj W should be apphed?.Should the arbitration law be that of the United States,
. . dispute is subject to an arbitration agreementlt alia or Papua New Guinea? | |
matter in diSp the arbitral dv 1 this scenario, if the parties made no selection, but agreed to arbitrate the
+ deciding any challengete -t s ! e in a particular forum or venue, e.g., Hong Kong, it will be assumed that
Thus, the seat of the arbitration is considered to be the l-.. ; ! s Kong’s .Arb.itration Ordi.na wxll apply .to the partnes arbitratizlr; ?rc?ced%:.
the forum or venue and the arbitration. The seat of the arbitration umpt:‘on lxls .expr;ssed - tin m?:lnm” ?uz ::dtce;z t{::;': & git jus. This
framework for an arbitration and the seat determines which S 5 & SO ue is a'choice of law” for the arbi '

-
yUubhe
N,

parties or the tribunal in the arbitration and may exercise

the arbitration.'®
The location of the seat of the arbitration, however, is n
place where the arbitration hearings and other related activitie
Consider a scenario involving an American seller and an Aus
product to be delivered to Papua New Guinea where paymenty
scenario, the parties could select, for example, Hong th
tration. The parties and the tribunal may hold hearings in the
Australia because the witnesses and the documents are located it
The parties and the tribunal may also conduct arbitration-re ated :
New Guinea because the product has been delivered to that loc
it is the courts in Hong Kong which will exercise jurisdi
because Hong Kong is the arbitral forum, i.e., the seat ofith
The seat of the arbitration may also determinethe place
Made 4 The place where an arbitration award is mades in por
:E :lil:?er:;tgi that award. We come to this poi @ the 5 ‘
onal treaty commonly kno New York Ce

{

ble to each arbitration (the lex arbitri) will be the law of
es place (the lex loct arbitri), and the selection
ion ordinarily results in the arbitration being
ccordanO at jurisdiction’s legal framework . . . (citations

itratio

he basic approar;%modcl Law (and all national laws derived from it) 1s
: g

caginction between the lex loci arbitri (the law of the place of
the lex arbitri (the law of the arbitration). It was noted earlier

em. y speaking, however, they are separate concepts which allow for the
)$sibility that parties will choose to modify the lex loci arbitri by the adoption of
n procedural law.*

K's Law DICTIONARY 294 (10th ed. 2014) [hereinafter BLAcK'S] defines “choice of law” as “the
| Jurisdiction’s law should apply in a given case” question

ies are entitled to choose for themselves the law applicable to the dispute, subject to the qualifications of

(Comm), suggested that there is a
 law of arbitration:

lOOl’lthCreco 1t . close link which exists between the place of arbitration and the . : K
gnition and enforcement o itral awards,thes IR SN e RS

» . . 0« v,':,?r-l 1 ¢ ‘

mgreaterdetail, ‘ R on.fs”ua “"th.lekeofphaMcuﬁuwuhum

) ' ' i .A‘.’l. W -
- -4

A . ' : ' 20 - -
. 4 y_ . S Ly g “SP R Cry o AY, A WL AL A
An agreement that the arbitration is “to be held in Hong Kong™ would ordinar v ca
. o (' :‘ B ’..".. ..' \ or ._:‘ ,'_'y-‘..:_ .. .. .'."-? .._“s.-“ r.‘.' >, '7.-»." J, l‘ ﬁ\l-
' N ) . . £. .'A‘- ":‘. - - » ” v O, -
“, ' W ) . : AN r

------

Y '
: , ¢ L PR . 0T HH . : M : .:,. )
Sy e % WPy S ) AR NS v - T
law. P TR e R R s
) “/ LY Qi }’Ly‘ RIS - - . *SI1ADIIIAT '‘MNa
A 4 T~ ‘ \ u- = ql ik ~ - - { - -
. e v - :.; ;"f . C: l,i-;%':.?’\. A"\”J’m’:'"%ﬁ' AL e B SR » e a g £
: : ) . b F <} '
. . .

note 11, at paras. 25.00-25.30 and paras. 26.

theArb ' s -‘--- - L Sl 0 ey
Hraf; . , v A 1. 39. :
2 ance, see o0 Sndinarice \Ncorporating Model Law Art. 14, 56 B IRt Eas A sbkat B RS
' e L 1 '&/'..“ : ".1. -..;—:;.{.‘fv“‘\\:.;.—‘._. \:L;‘f'_,' ._-‘.: \_. .?'?;';';.,;._..'. .'_‘..;v.‘“‘_‘, . ‘ o ’: p W ¢
Se,eq 621 Of the Arp;s ' €81 CHOONG & WEERAMANTRY, supra note 11, al pas : HENDERSON| See also Ro Goope, The R
ance,

~ A

» hcorpomting Model Law 17 w w \TION INTERNATION.
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: . . 49
itten concerning this complex and confg; Laws and Rules of Arbitration |
uch has been wI . is what law did the part; 8 ‘“hb‘ (
» I essence, the 1ssu€ Parties chog, ;
choice of o ‘% 7. Law and Jurisdiction | .
their It is agreed that this policy will be governed exclusively by the laws of Brazil. |
bitration clause Any disputes arising under, out of or in connection with this policy shall be subject 1
' ar l . - - . . "
, arbitration procedure to the exclusive jurisdiction of the courts of Brazil.
: 24 e
. contract dispute 11. Mediation :
dinarily, the first two items would be considered to be idemicd If any dispute or difference of whatsoever na.rur.e aris.es out of or in connecfnon
o . sues or disputes. Where, however, % with this policy including any question regarding its existence, validity or termina-
will not present el tion. hereafter termed as Dispute, the parties undertake that, prior to a reference
the parties expressly choose particular rules to be applicable to the Do, to arbitration, they will seek to have the dispute resolved amicably by mediation.
aspect of an arbitration (law governing the arbitration agreement) and e . ul . o
chooses the substantive law governing the arbitration (law of the seal of > If the Dispu.te has not b polv to th.e s.ansfacttl;:n of. tcztzther partz'1 ;mrefer 4
tion), then a difference between the law governing the arbitration agteency, da'YS of sy of the QU LA mediation . . . then either party may
law of the seat of the arbitration is clearly established. (For example - i, [152"{‘::‘; tlr) a‘tsil:“t‘ "@‘ tion. . ...
: : : , : . Arbi
choose ICC rules to be applicable to an international commercial arbilration), Y et aad i s) shall fail to agree as to the amount to be paid

in India. In this case, the curial law or lex fori or procedural law or lay R0V under t
the arbitration agreement would be ICC Rules but as the seat of arbitrationjj: arbi
the substantive law or lex arbitri would be [the] Indian Arbitration Act 13,

5 (empt)
the purpose of challenge of award, interim measures, enforcement etc,).* @Ttihunal have the widest discretion permitted under the law governing
- . : . arbitral géare
This issue was addressed in the United Kingdom Court of Appeal caseof i it

! | \ The seat o@m .
Cia Nacional de Seguros SA v Enesa Engenharia SA.* The dispute invo @

parties, the insurance companies [hereinafter the “insurers”] agai
to whom the insurers issued policies [hereinafter the “insure

policies contained substantially the same terms, particular
clauses which state:

ration shall be London, England.

The ¢ Q hearing an appeal of the imposition of an anti-suit injunction
prev x% the insured from pursuing court proceedings against the insurers in
: e insured contended that under Brazilian law, the arbitration agreement

s not enforceable against them without their consent. If the insured’s argument
Overe correct, the reference to arbitration would be ineffective and the entire anti-
suit injunction would have to be dismissed.” The court decided that the arbitration

————— e

—

z, b;:?::p&:ﬂ ':“ibmty T R agreement was to be governed by English law by concluding:
arbitration la o

of country A. It is difficult :ig;::‘gh& R No doubt the arbitration agreement has a close and real connection with the

such a proposal would be | ikely o impﬁ!(::“' t d wi s contract of which . . . [the arbitration agreement] forms part, but its nature and
Hmo:&":" negotiations, i s purpose are very different. . . . an agreement to resolve disputes by arbitration in
“This i po s ::‘:r'i:i ime 21, a1 903, London, and therefore in accordance with English arbitral law, does not have a
nvolve” Nayierq Amgz\:?,:;?e considers the complexities and inéorveniences which such mw“’l close juridical connection with the system of law governing the policy of insurance,
120. See also Brgeg , { Doure ‘;fu;na SA v Compania International de Seguros del Peru |198'81“:u".‘_‘. whose purpose is unrelated to that of dispute resolution; rather, it has its closest
Cussed in Chapter 7 « nd Farm v Alfred McAlpine Business Services Ltd [2008] EWH

e Considerations oy 5 and most real connection with the law of the place where the arbitration is to be

ecting Arbitration— on. Palaiaiia : : .
TRADE & Bug, | R;mu.. An Introduction 1 Cfnﬂ:z‘;?xn ‘A;\ lmmd-um?gommm“‘ pree held and which will exercise the supporting and supervisory jurisdiction necessary
* “This is algo lmow::;‘ (2011), ws in Internationa to ensure that the procedure is effective. Its closest and most real connection is with
' the t : | : 29
apphcaw ble 1o the congraey m:rcms.proper law of the contract, substantive law, of "”Wm / English law.
W'““‘"“Y Sophisticated ¢, ::;ffu:f law will not be reviewed here for several reasons: w7
the N‘bihc‘bktnl mmn be presented X =l“Cdadchfncc of law clause in their contract. Second!} M;: ‘ In essence, an anti-suit injunction stops court proceedings in order to allow arbitration of the parties’ dispute,
) Lex Arp; iction, Se ALE, § ¥ at para. 7.
ol L i g oA TS S > 5
% on of Opic, see 'V'"b“'i'supreme.co“n indi visited 12 Avg Part of the court’s reasoning follows:
2012] Ewca Civ 63 2, TWeepp, -india-rv-prabhat (last

E & TWEEDDALE, supra note 21, at Chapt. g
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Appointment of the Arbitrator/ Triblma]

. Introduction

In this chapter, the process involved in selecting an individual to serve 5 the 24
trator is reviewed. This frequently is referred to as appointing an arbitrator(s),.
as the tribunal. Remember that the term tribunal can refer to a single arbiy
or a panel of arbitrators, usually a panel of three." Also remember that the t,

! Theoretically, it is possible to appoint a panel of two arbitrators but the obvious difficulties which would .
the event of a split decision render this possibility impractical. Nevertheless, Hong Kong's Arbitration Oré
(Cap. 609) [heremnafter Arbitration Ordinance] provides for such situations in § 30 with the appointze;
person known as an umpire. In the event of deadlock amongst the two appointed arbitrators, § 31 of the Oréas
sets out the umpire’s function in determining the dispute. These two sections provide:
30. Appontment of umpire
In an arbitration with an even number of arbitrators, the arbitrators may, unless otherwise agreed’y
the parties, appoint an umpire at any time after they are themselves appointed.
31. Functions of umpire in arbitral proceedings
(1) The parties are free to agree what the functions of an umpire are to be and, inpérticula—
2. whether the umpire is to attend the arbitral proceedings; and {
b. when, and the extent to which, the umpire is to replace the arbitfators.as the arbitral it
nal with the power to make orders, directions and awards. \. J
(2) If or to the extent that there is no such agreement of the parties,/the arbitrators are free®
agree on the functions of the umpire. "
1) Subsections (4) to (11) apply subject to any agreement'6f the parties or the arbitrator

7 oo . )
(%) After an umpire is appointed, the umpire must attend the arbitral proceedings.

5) The um _ N .
©) 'PLTC must be supplied with the same documents and otherimaterials as are sUpi ’
the arbitrators.

t"u()l's as u\t al’b lace
(9 of .ma‘::rl;l;bum]' with the power to make orders, directions and 3
) Despite the replaceme Y, as if the umpire were the sole arbitrator. 5,00

the arbitrators qnnmm " the umpire as the arbitral tribunal in respect of a m?

P
rehting o the dispute submitted to arbitration the o~

t
3

t

Appointment of the Arbitrator/Tribunal 43

arbitration tribunal, arbitral tribunal, and tribunal can be used interchangeably.
Equally, the term panel can be interchanged with tribunal.

Appointing the tribunal is one of the critical stages in the arbitral process, as the
.ctual resolution of the dispute between the parties cannot begin until the tribunal
is constituted.? While this chapter concerns the selection of an individual to serve
15 arbitrator, it should be kept in mind that the nominated individual has the choice
of declining the appointment. Generally, the reasons for rejecting the appointment
may include: conflict of interest; lack of impartiality; lack of experience or qualifica-
tion in the subject matter of the dispute; or, lack of availability or time. Some of
these reasons are discussed briefly below in the context of the qualifications of an
arbitrator.’ P\

In the following chapter, the jurisdiction or authority of the tribunal over the
parties and their dxspute is analysed. We also review the obligations, the responsi-
bilities and the powers of the arbitral tribunal.

a, still make orders, directions and awards in respect of the other matters relating to the
dispute if they consider that it would save costs by doing so; or
\b. refer the entirety of the dispute to the umpire for arbitration.
[Forfreviewof the purpose and role of an umpire, see 2 HALSBURY'S LAws OF HONG KoNG para. [25.074] (2nd ed.
I0i6¥thereinafter HaLsBury's) which states as follows:

"Where the reference is to an even number of arbitrators, the arbitrators may at any time after their
OWn appointment appoint an umpire, unless a contrary intention is expressed in the arbitration agree-
ment. There is no requirement . . . that they may only do so upon disagreement. The parties are free to
agree what the functions of an umpire are to be and, in particular (1) whether the umpire is to attend
the arbatral proceedings and (2) when, and the extent to which, the umpire is to replace the arbitra-
tors as the arbitral tribunal with the power to make orders, directions and awards. If or to the extent
that there is no such agreement of the parties, the arbitrators are free to agree on the functions of the
umpire. Failing such agreement, the Arbitration Ordinance (Cap 609) provides for the functions of
the umpires in relation to the foregoing.

lhe umpire can acquire powers to decide issues as if he was the sole arbitrator. If the arbitrators
~annot agree on a matter relating to the dispute submitted to arbitration, they must forthwith give
Notice of that fact in writing to the parties and the umpire, in which case the umpire is to replace the
athitrators as the arbitral tribunal with the power to make orders, directions and awards, in respect of

~ that matter only, as if the umpire were the sole arbitrator. . . . (citations omitted)

For intormation on the appointment of umpires, see HALSBURY'S, supra note 1, at para. [25.117].

For details on the function of an umpire, see HALSBURY'S, supra note 1, at para. {25.118).

Uther countries, ¢ ¢ Brazil, avoid this scenario by requiring an odd number of arbitrators. See Arbitration Act

il AW 5.307/96 as amended by Law 13.129/2015).
BUTTERWORTHS HONG KONG ARBITRATION LAw HANDBOOK para. [26.05) (DAMoN YC So, CrrisTopHER To

etal, eds, 2nd ed. 2018) [hereinafter So & To) states: .
The tribunal is constituted when, in the case of a sole arbitrator, his appointment becomes effective, or,
n the case of a tribunal of two, three or more arbitrators, when the appointment of the last arbitrator

: In time becomes effective.
For a more detailed discussion on this topic, see, e.g., ARBITRATION IN HONG KONG: A PracTicAL GUIDE paras.

:‘35052'13-073 (THE HoN CHier JusTice GEOFFREY MA AND DENIS BROCK, eds., 4th ed. 2017) [hereinafter MA
ROCK],
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Until the members of the arbitration .tribﬁun:ll are zppointec!, the
ngs cannot begin. Therefore, tshe partnesh rstly need to appoint th, iy
hich will decide the dispute. ‘Under the conce;.)t of party autop, omy, b
are to decide the number of arbitrators to be appfn.nted to decide the dispmﬁt
parties cannot or refuse to agree on tbe c.om.posmon of the tribunal, i, mﬂ;
may be appointed by the designated n:sntutxon or by the apPropriate counh"
the law where the arbitration is seated.

The usual number of arbitrators to be appointed is either ope
international commercial dispute.” Generally, the monetary amount oy,
plexity of the dispute will determine the number of arbitrators, Whj|e tk g
to have more than three arbitrators, this is usually not done because of W
costs and the increased complexity concerning coordination of ¢ |

. chedy,
Furthermore, with each increase in the number of arbitrators, there js 5 oS

itry)
arbit vy

' three i,

" In relation to appointment of arbitrators, many of the major arbitral institutions now haye Provisioes
appointment of emergency arbitrators who would handle urgent matters which might arise before fhe oo
tribunal is appointed. Emergency arbitrator provisions would allow the parties to seek interim reli e {
emergency arbitrator rather than from national courts prior to the appointment of the arbitral tr ";7?“
REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION paras. 4.17-4.21 (NIGEL BLACKABY ef glfed %
2015) [hereinafter REDFERN & HUNTER). R

{dorc information on emergency arbitrators can be found in Chapter 11, “Cost-saving Tethr ' es inube

As noted by one source. -
Itis ot usually‘ necessary to include much in the arbitration agreement to deal s

of arbitrators in the absence of agreement. Most arbitration rules, be they

contain provisions for the default appointment of arbitrator(s). Incorperatic
that further provisions for default appointment are unnecessary, p f

:b sl:catfy ;o “default appointment organisation” that may be mg
0r; lor example, an engineering contract may lead the g

engineers to select the arbitrator |
the2u

|
’
: ;‘-
11 “} s
."..'S v'-.

rom a ¢

the ma
also decides disp

'&camlappomtmmt' mechanism usually is that

7 ‘pm«rromon for afbitrations s0 that the HK

ity panel which is in existence for that p
re should be one of three arbitrators.

MA & Brock
» SUpra note 3, at :
“ See id. a1 e paras. 10.077-10.079 (citations omitted).

 Asone authority noteq.
If the parties f4] 1o
makc a " . -, a°,“‘_ i

address the jssye, th oY choice at all in this regard, including a failure to incorporics

. , ¢ Arbitrat; - . of art
15 10 be either one of three, a:t::: Ordinance provides as a final default that the number Ty
v 'ded by the HKIAC. However, this is the case only where !

Ifs. 1 of Sch. 2 applies, then anym

mitted to a sole arbitrator for arbitration. ’

S
o B

rt makes th intm
IAC makes

urpose. The

r e

o

‘ l
ML)
. e
’

vantages of having one or three arbitrators, ee, 687

*1

" (3)

Appointment of the Arbitrator/Tribunal

of a greater delay in reaching an award. If the parties had failed to designate the
umber of arbitrators and when a dispute arises the parties cannot agree, the default

orovisions would apply.” If the seat of the arbitration is in Hong Kong and if there
is no administering institution, the Arbitration Ordinance (Cap. 609) [hereinafter
« Arbitration Ordinance”] will apply. Pursuant to this Ordinance, the Hong Kong
International Arbitration Centre [hereinafter “HKIAC”] will serve as the appoint-
ing authority and will appoint either one or three arbitrators.!" If the parties had
agreed on an arbitration ad tered by an institution, that institution’s arbitration

rules would apply.'? O

10 See id. at paras. 13.06
It § 23 of the Arbitrati nance, incorporating Model Law Art. 10, supra note 1, provides:
(1) Article the text of which is set out below, has effect—

e UNCI Model Law,
“Article 10. Number of arbitrators
‘Qﬂics are free ine the number of arbitrators.
ot applicableQ

¢ purpos tion (1), the freedom of the parties to determine the number of arbitra-
rs includes the right of the parties to authorize a third party, including an institution, to make
that determination.
Then @ arbitrators in an arbitration is to be either 1 or 3 as decided by the HKIAC in the
par case if—

1¢s fail to agree on the number of arbitrators; and
tion 1 of Schedule 2 does not apply.

(b’

HKIAC Arbitration Rules], state:

icle 6-Number of Arbitrators

6.1 If the parties have not agreed upon the number of arbitrators before the arbitration commences
or within 30 days from the date the Notice of Arbitration is received by the Respondent, HKIAC

shall decide whether the case shall be referred to a sole arbitrator or to three arbitrators, taking
into account the circumstances of the case.

Article 7- Appointment of a Sole Arbitrator
7.1 Unless the parties have agreed otherwise:

(a) where the parties have agreed before the arbitration commences that the dispute shall be
referred to a sole arbitrator, they shall jointly designate the sole arbitrator within 30 days from
the date the Notice of Arbitration was received by the Respondent.

(b) where the parties have agreed after the arbitration commences to refer the dispute to a sole
arbitrator, they shall jointly designate the sole arbitrator within 15 days from the date of that
agreement.

() where the parties have not agreed upon the number of arbitrators and HKIAC has decided
that the dispute shall be referred to a sole arbitrator, the parties shall jointly designate the sole
arbitrator within 15 days from the date HKIAC's decision was received by the last of them.

Article 8-Appointment of Three Arbitrators

8.1 Where a dispute between two parties is referred to three arbitrators, the arbitral tribunal shall be

constituted as follows, unless the parties have agreed otherwise:

a. where the parties have agreed before the arbitration commences that the dispute shall be
referred to three arbitrators, each party shall designate in the Notice of Arbitration and the
Answer to the Notice of Arbitration, respectively, one arbitrator. If either party fails to desig-
nate an arbitrator, HKIAC shall appoint the arbitrator.

- where the parties have agreed after the arbitration commences to refer the dispute to three
arbitrators, the Claimant shall designate an arbitrator within 15 days from the date of that
agreement, and the Respondent shall designate an arbitrator within 15 days from receiving
notice of the Claimant’s designation. If a party fails to designate an arbitrator, HKIAC shall

appoint the arbitrator.

ple, the Hong Kong International Arbitration Centre’s Administered Arbitration Rules (2018) [here-
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A. Procedure for the Appointment

ways in which an arbitrator can be appointeq 1

several . S AS men
There are permits the parties to the arbitration agreem e

above, party autonomy €Nt t Smg
. aparticular individual who will be nominated in the arbitratio,

: 3
. the expertise which an arbitrator should possess, e.g., 8e0techn§r°°"’¢
neer with 20 years' experience in tunneling works i) 0

the language in which the arbitrator should be conversant, , 22
) &, - M‘,

fluent in the language of the contract or the language of the dispus
. the nationality of the sole or a presiding arbitrator in the Contey
international arbitration, e.g., a person who is not of the same Matio ff(
either of the parties® 2
» the professional qualification of the arbitrator, e.g., a solicitor With a pr
ing certificate 3

+ a professional organization in which an arbitrator should holq , Metds

ship, e.¢., a Fellow of the Chartered Institute of Arbitrators or 3 Felloy ¢
Hong Kong Institution of Engineers “

+ a particular institution to make the appointment on behalf of the pars
e.g., the president of the Hong Kong Institute of Surveyors |

¢. where the parties have not agreed upon the number of arbitrators and HKIAC has tcdei f
that the dispute shall be referred to three arbitrators, the Claimant shall dcsi.gnlc' an bk
tor .wuhin 15 days from receipt of HKIAC's decision, and the Rcspondcnt_,shallfwa
arbftrator within 15 days from receiving notice of the Claimant’s designatﬁh.' Ifa 'party fails
designate an arbitrator, HKIAC shall appoint the arbitrator, !

d. i; two arbntr‘a‘tors 50 appointed shall designate a third arbitrator, who.shall act as the presidsg,
: itrator. Faxh'ng such designation within 30 days from the ‘eonfirmation or appoinimend |

¢ second arbitrator, HKIAC shall appoint the presiding arbitrater.

i:e :Iso the HKIACS Practice Note on the
. 0}1nd here: http:llhkiac.org/sitcslde

ppomunml%200f9620Arbitrators%20-
Another exam

ple is the Lo
Rules) which provide: " OO

Appointment of Arbitrators (2018). A copysef this Pncﬁtt;\ov?
fault/files/ck_filebroWser/PDF/arbitration/Praetice%20Notek ™
%2018%200ct9%202018.pdf

of International Arbitration's Arbitration-Rules (2014) [hereisfir™

the parties. The LCIA Court shall also take into accoun

circumstances of the dispute, its monetary amount of

; aNguages . < it it
consider relevany ; 8% of the parties, the number of parties and all other factors which it

ment of the Arbitrator/Tribunal
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Note that sometimes future problems are caused by specifying too-exacting
qualifications for the arbitrator before a dispute develops. We present two examples.
In the first example, the parties in their contract specify a particular person to serve
15 arbitrator. In one relatively recent case, an arbitration agreement named a specific
individual to serve as arbitrator. The Supreme Court of India in ACC Limited v
Global Cements (2012) 7 SCC 71 needed to decide whether the arbitration clause
would remain valid if the arbitrator named in the arbitration clause was no more.
The court came to the conclusion that the arbitration clause remained in effect even
if the arbitrator did not.

In the second example, the contract gives rise to disputes of an entirely different
nature than that anticipated by the parties. For example, in negotiating the contract
for a tunneling project, the parties may anticipate disputes concerning ground con-
ditions andprogress of the Works and thus require the appointment of a geotechni-
cal engineerwith 20-years’ experience in tunneling work. Subsequently, if a dispute
arises concerning fraud in the inducement of the contract, an arbitrator with a legal
background mightbe more suitable. Therefore, the parties should consider whether

s there is the need to oyer-specify the arbitral tribunal’s qualifications before a dispute
“¢hag arisen in/Order to maintain flexibility to choose the most suitable person to be

the arbitrator:'

Proceeding on the presumption that the parties already know the characteris-
ticsor'type of arbitrator that they desire to decide their dispute, we address the topic
of dppointment of the tribunal. We start first with the appointment procedure for a
single arbitrator before discussing the appointment procedure for a tribunal of three
arbitrators."” Later in the chapter some of the criteria for deciding the composition

of the arbitral tribunal are reviewed, that is, the suitability of an individual to serve
as arbitrator.

The simplest way to appoint a single arbitrator is for the parties to agree on a
suitably qualified individual and for that individual to accept the appointment to

e ————

ol |
As noted:

It is possible, and indeed sometimes desirable, to set out additional pre-requisites in the arbitration
agreement itself. A typical example might be that “the arbitrator shall be a commercial barrister prac-
tising in London and have been appointed as Queen’s Counsel for not less than 10 years” . . . Different
contracts require discrete consideration at the drafting stage, but this tool for “targeted appointment”
15 not much used in practice. It can be difficult to predict the nature of all disputes which will arise,
and it is not always possible to have set out in advance in the arbitration agreement the desirable
qualities of the relevant arbitrator.

A risk also can be created by express qualifications being required of an arbitrator. It is possi-
ble that the individual(s) appointed will not satisfy the requirements, and also entirely feasible that
the parties may not know this until the arbitration is underway . . . The problem is not peculiarly a
drafting one however, but more the subject of proper administration of the process if such expertise
Specification specifically is required.

{\;(A & Brock, supra note 3, at paras. 10.085-10.086.
For further details, see, e.g., MA & BROCK, supra note 3, at paras. 13.069-13.078.

lL
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. ities Expected of the Trib h
B. Qualifications and Qualiti p unal ‘ f:

In Hong Kong under 1ts Arbitration Ordinance, there are ce,
n

which the arbitral tribunal must meet and maintain throughoy; the 51

: . _ N
Failure to meet these requirements .may. result .m an arbitrator being cha "‘tx 9
unsuitable or unqualified for the arbitration. Failure to meet thege require g, 4

maintain them throughout the arbitration ma)f further subject the tibug w
to a challenge for being in violation of the Ordinance. N
One of these requirements relates to the arbitrator’s qualificatiop »
parties may specify the professional qualifications of the ‘
appointed as arbitrator must possess these profession

example, if the parties are inv.olved in a shipping contract, most likely the parties
would require their arbitral tribunal to possess knowledge of commercial shipping
law and maritime law. To appoint an arbitrator for this dispute who is knowledge-
able about construction works would not be suitable. Thus, this individual could be
challenged under UNCITRALSs Model Law on International Commercial Arbitration
(hereinafter “Model Law”] on the grounds that this individual does not possess the
qualifications upon which the parties agreed.” In this situation, the Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (done in New York,
1958) [hereinafter “New Y nvention”] provides similar grounds on which to
challenge the arbitral a arbitral tribunal’s composition was not in accord-
ance with the parties ent.?

o req, (8

individual, the
al qualificatigyy y

shall be appointed, upon request of a party, by the court or other authority specified in
5 jiu i. Qualificati required by the Arbitration Ordinance
(4) Where, under an appointment procedure agreed upon by the parties, '

(a) a party fails to act as required under such procedure, or The Ordin out ¢ tandards required of an arbitrator. Amongst these

(b) “’r:f;r“"s' or two arbitrators, are unable to reach an agreement expected of them under s standar e two m lous prohibitions are conflict of interest resulting in
procedure, or : 53 : : .

(€) a third party, including an institution, fails to perform any function entrusted to i undersu bias, ariy ack of ndence.” There are several forms of bias which will be
procedure, ved below.

4ny party may request the court or other authority specified in article 6 to take the necessary

appointment, | rocedure provides other means for securing the

Vv irst, one!rec irement of an arbitrator is impartiality or a lack of bias. An
arbitrator d'keep an open mind and render an award based on the evidence
prese e arbitrator should not have any preconceptions or any connections

3\ l I'aetex'mir\a\tion. prior procedural experience and legal knowledge will be invaluable in ensuring

% | see, e.g., MA & BRocK, supra note 3, at paras. 11.075-111
Along with the expressed qualifications of a tribunal, there p

that the tribunal guides the arbitration effectively through its preparatory phases and into the final
. hearing. ... In the worst case, inadequate procedures may even give rise to later grounds on which

to set aside or oppose enforcement of the resulting award, for example, on the basis that the losing
party was effectively unable to present its case.

(6) Additional attributes. Where there are three arbitrators on the tribunal . .. the presiding arbitrator
should ordinarily have certain additional attributes, in addition to what has been set out above.
The presiding arbitrator should typically have strong personal qualities enabling him to work with
the two party-appointed arbitrators; he should have sufficient experience and be of sufficient sen-
tority, compared to the other two arbitrators; he should be procedurally robust and able to drive

the arbitration process; be culturally sensitive; and ideally, to know both the party-appointed
arbitrators.

ﬁd»\ & BRoCK, supra note 3, at para. 13.059.
vidUNClTRAL Model Law on International Commercial Arbitration [hereinafter “Model Law™] Art. 12(2) pro-

relevant to tbcadf

tive skills allow “?g
1]

'A€S In part: “An arbitrator may be challenged only if circumstances exist that give rise to justifiable doubts as to
(3) Language gpg cultur fa“o:‘sl:nz fOIl‘ fletermmauon . t\:s 'mpartiality or independenc);, or if he dges n:t];om qualifications agreedgit?by the TG
erstand the M3jority of witpese P a'."l)' sensible to appoint arbitrators who will be ol 2 ?Mvennon on the Recognition and Enforcement of Foreign Arbitral Awards (done in New York 1958) [hereinaf-
:::J:snty of relevant 4 Ocuments ;3{ without th.e need for interpretation and who can ‘“ ter NC_W York Convention”) Art. V(1)(d) provides in relevant part: “The composition of the arbitral authority or
that that are likely to arige dunn . th ore subtly, it may also be necessary to consider any & §',‘° arbitral procedure was not in accordance with the agreement of the parties.”
pro thr tribunal POssesses the Cu?tu ¢ course of the pr oceedings, and to ensure as far as P G As noted in HALSBURY'S, supra note 1, at para. [25.084]:
(4) ,"“°°d- iy und"s""ding necessary to ensure that such 1ssu& ~' Section 25 of the Arbitration Ordinance (Cap 609) provides that a prospective arbitrator . . . must
nis an jng ependent : disclose any circumstances that could give rise to justifiable doubts as to his impartiality or independ-
seen as Process. The avoidance of any perception of local 10 eNce. After the appointment has been accepted, he is under a continuing obligation to inform the
| Or advantages of arbitration over uug;uom-*‘f'; . Parties without delay of any such circumstances or further circumstances which may arise. . . . In
{F3lors are people of undoubted integrity who Wil & of ot onal cases justifiable doubts as to an arbitrator's impartialty or independence forms a ground
e ‘Omerml factors. | 1 of challenge in its own right. Satisfaction of the requirement of independence may be demonstrated

1S obvioucls . ation, A, ditration 1o, raole ‘fOl'lrbltnmn to be familiar witb(h‘ q1 :’:’tcomp liance with any applicable professional or institutional ethical guidance, [for] example, the
e law, Frer T OrA0E thap g o " @ formal process for determining legal right$ £ > (ci;';'.“““‘l Bar Association Guidelines on Conflicts of Interest in International Arbitration (2004).
. Further . hiles I “-'»: eterpy Nation AR T, e e | mplies W 10ns omi
 teehnical ghills g o o 0uld be made in a way that €0 P e B9 tted)
"€ experience may be crucia in relation ©
J e . :
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v, Summary Jurisdiction, Duties, and Powers

' his chapter, we set out the appointment process for an arbitrgy,,
n thi '

ailable to the parties in appointing asingle nrbitrator Or a pane] Ofarbi(m
t;'i owed. Also addressed were the qualifications required of gpe bein

as an arbitrator. This Was followed by a discussion of the grounds formm
the appointment of an arbitrator. In the next chapter, we analyze the AWthoyi |
7.

pOWerS of a person appointed as arbitrator.

[, The M
’
l()n ‘f

|. Introduction

In this chapter, :}vé.discuss the next phase of the arbitration process following the
appointmenfofihe arbitral tribunal. This phase addresses a tribunal’s authority, the
exercise of that authoritysand, the obligations of the tribunal. As usual, we begin
with adefinition of the terms before proceeding to examine each of these terms.

< The first term to.be defined is jurisdiction which sometimes is also referred to as

- &

mandate. Thig texn{ refers to the overall authority given to the arbitrator to resolve
,or determine'the dispute. Jurisdiction is the arbitral tribunal’s scope of authority in
deciding a dispute.! As noted by one source:

It is the parties who give a . . . tribunal the authority to decide disputes between
them, and the arbitral tribunal must take care to stay within the terms of its
mandate. The rule to this effect is expressed in several different ways. Sometimes, it
is said that an arbitral tribunal must conform to the mission entrusted to it, or that
it must not exceed its mandate, or that it must stay within its terms of reference,
competence, or authority. Another way of expressing the rule . . . is to state that an

arbitral tribunal must not exceed its jurisdiction (this term being used in the sense
of mandate, competence, or authority).’

SV

o
See, g, HKIAC Arbitra

The next term to be defined is duties. This term indicates the mandatory require-
12211, 10 desi
gna

tion Rules, N\ Y , :
SUpranote 12, at Art. 12.2 and 12.3 which provides: ments which regulate the arbitrator’s exercise of powers, i.e., what the appointed

t¢ a substitute arb; , W\ ¢ to the pet®
and the remain: , arbitrator, HKIAC may, after giving an opportunity 10 S T : :
) ... NG arbitrators to express their views: 4 g individuals must observe or undertake as members of an arbitral tribunal.
() authorise the oher gt ‘ ’ The final term relates to the word powers. This refers to the mechanisms con-
n » 2 ' . i<l aw . e :
12.3 If an arbitraror i« mphcc;m;o proceed with the arbitration and make any decision ¥ terred on the arbitrator by the arbitration agreement and by, e.g., the Arbitration
replaced of Ceased  the arbitration shall resume at the stage where the arbils

T 10 perf; : T4
Smnlai')). ICC Rules, suprg :\otcosr;“ his or her functions, unless the arbitral tribunal decides otherwi¥ .

Jal Art, 2
. 15(4) and 15(5) provide: ' As noted by one source:

or is 10 be \ . arbitrators must conduct proceedings in accordance with the requirements of the parties. The parties
:P:'::;‘;:;. the arbiyry lrib::::;‘ ::.u d Once ft‘.conslilu(ed. and after h&l.\'i“B im'“f;:n‘;cdl\j: vest the arbitrator with priccdural ;g'»owcrs and, to the extent that requirements are laid down in any
5) Or¢ the reconstitugeq arbitra) ﬂ-c rmine if and to what extent prior proce ~““"muon agreement such as notice, rules or terms of reference, the arbitrator is obliged to observe
Subscqum( : ral tribunal, X !hcs.c. Lhis is subject to overriding considerations of public policy. .
removed 0 the closing of the proceed ‘ & N0 DEN':';\I ION 1N HoNG KONG: A PrAcTICAL GUIDE para. 14.002 (TrEe HoN CHIEF JUSTICE GEOFFREY MA AND
decide. \\hc - P:lrsuanl 10 Articles 15(1 Ings, instead of replacing an arbitrator who h.nimm |l oo ; s ROCK, eds., 4th ed. 2017) [hereinafter Ma & BROCK]. ' ; g GRS iy
ey ‘t Considers jt 5 i ) Or 15(2), the [ICC International] Court [of At it 2015) l::N'AND HUNTER ON INTERNATIONAL ARBITRATION parad. 5.91 (NIGEL BLACKABY ¢f ak, eds.,
S i :{ such delcfminalion ‘hp fate, that the remaining arbitrators shall continu¢ “‘.‘ : ' reinafter REprERN & HunTER) (citations omitted).

{he parties and sud; 0 ¢ Court shall take into account the views of the remaint

al
F'matters that it considers appropriate in the circum?

e



International Commerciql Arbitrgy:
on iy ,
92 "m\ .

dinance (Cap 609) [hereinafter “Arbitration Ordinance”),
Ordinan :

. allow the exercise of the arbitral tribunal’s aUthority, iese 0%"«
m@mlsn:s'bund may take.’ “The powers of the arbitral tribyp, i;r; the o, £\.‘ |
:;hl:btilt‘;l l:ribunal tor the conduct of the arbitration™ Arbitra] trib thew -4

¢

. 4 tribuggly,, ‘I
owers in order t0 perform their mandate to resolve the partjeg dispuyte s oy I
p .

1. Jurisdiction

Erom where does the tribunal’s authority to resolve the dispute come? i
sources of a tribunal’s authority are:

. the arbitration agreement which states the particular dispute or types of s
putes which the parties may refer to arbitration proceedings before 5 tribumj;
. the notice of arbitration, also known as the submission to arbitration, whig

would specify the particular dispute or disputes which are being referreg 1o
arbitration’

n
'
4

iy
-." 1

'..X

* 1d. at para. 5.06 states:

The powers of an arbitral tribunal are those conferred upon it by the parties within the limits allowed
by the applicable law, together with any additional powers that may be conferred automatically by
operation of law. These powers are established to enable the arbitral tribunal to carry out its 1t
properly and effectively. (citations omitted)

Y ANDREW TWEEDDALE & KEREN TWEEDDALE, ARBITRATION OF COMMERCIAL DlSPUTBS—INI‘E

ENGLISH LAW AND PRACTICE para. 9.01 (2007).
4
inpet

* REDFERN & HUNTER, supra note 2, at para. 5.06.

For example, § 46 ?f the Arbitration Ordinance (Cap. 609) [hereinafter Arbitration Ordi
(2) The parties must be treated with equality.

(3) When conducting arbitral proceedings or exercisi f
s gs ing any of the powe

Wil cnsiocn - ce or by the parties to any of those @

() to be independent;

(b) to act fairlx and impartially as between the parties, giyi a reaso
& present their cases and to deal with the cases of onents; and
ar idi

t .
0 use procedures that are appropriate to the avol
e dispute to

by the parties to submit to the ]

arbitral process, the )?nu:;:es ndeed, a defendant will often find itself in court against its wmf-!‘
. ction of the arbitral tribunal is derived simply and solely from €%

the parties. (footnote omitted)

A sub arbilr*
cxisting dispute, i.e,, the i mission agreement which is the document whereby parties 3g7¢ ol ™

ritration 4 :f;’“ the parties’ agreement to arbitrate. Confusingly, 35 ls0 ™
€ed or terms of reference. A notice of arbitration is sometimes Uni‘d‘“ -

e ands ficies 4
©s required 4 Smelaionp 2%, some jurisdictions such as Argentina, Brazil and possibly o he e

&

z
e
g

e dl'ﬂl'nction bet - : o0 |
whether or not the arb:t:: submission agreement and the arbitration clause is genemlly foundf‘l
On agreement precedes the disputes.

'l\:
}

fu risdiction, Duties, and Powers s

the document appointing the tribunal®

the arbitration rules which the parties have selected, if any

the relevant arbitration law. For arbitrations seated in Hong Kong, the relevant
law is the Arbitration Ordinance. For example, this law sives the b ihie

authority to award interest in a dispute.” The Ordinance also authorises a tribu-
nal to award costs of the arbitration proceedings.'®

The arbitration clause has in practice become a synonym of a clause preceding the dispute, while
the submission agreement is a synonym of an agreement entered into subsequent to a dispute.

. Therefore, it is suggestec

¢ most acceptable distinction between a submission s
and an arbitration clause @ agreem

t, rather than being based on the form ... is based on the timing
of the agreement, her it was made before or after the dispute arises.
MAURO RUBINO-SAM 0, INTERNATIONAL ARBITRATION—LAW AND PRACTICE 256 (3d ed. 2014).
For example, Art. 23( e International Chamber of Commerce’s Rules of Arbi.tration (2017.) [hereinafter ICC
Rules] uses fe ce to designate the document which sets out the following information:

1)

from the Secretariat, the arbitral tribunal shall draw up, on the basis
ce of the parties and in the light of their most recent submissions, a
of Reference. This document shall include the following particulars:

iption, address and other contact details of each of the parties and of any

person pr‘senting a party in the arbitration; -
the aﬁ to which notifications and communications arising in the course of the arbitration
&

Q"mary of the parties’ respective claims and of the relief sought by each party, together with the

has received the

unts of any quantified claims and, to the extent possible, an estimate of the monetary value of

y other claims;
%) unless the arbitral tribunal considers it inappropriate, a list of issues to be determined;
¢) the names in full, address and other contact details of each of the arbitrators;
f) the place of the arbitration; and
g) particulars of the applicable procedural rules and, if such is the case, reference to the power con-
ferred upon the arbitral tribunal to act as amiable compositeur or to decide ex aequo et bon?.
The Hong Kong Mediation and Arbitration Centre uses terms of reference to refer to the notice of arbitration:
The party who wishes to refer the dispute to arbitration should give a written notice to the other party
that the dispute shall be referred to arbitration. The notice of the dispute will become' the terms of
reference of the arbitration. Care must be taken to make sure that the dispute is described in a suf-
ficiently wide manner in the notice to enable the arbitrator to deal with all issues in dispute between
the parties. .
The Hong Kong Mediation and Arbitration Centre's website is at: https:l/www.hkmaac.orglarblmtionlubim-
tion_services.php (last visited 11 Jul. 2017). T
MA & Brock, supra note 1, at paras. 15.030-15.037; REDFERN AND HUNTER, supra note 2, at para. 1.
para. 591.

” $79(1) of the Arbitration Ordinance, supra note 5, provides: .

(1) Unless otherwise agreed by the garties, an arbitral tribunal may, in the arbltral pmmthtrfothr:
it, award simple or compound interest from the dates, at the rates, al?d with the rests metdate
tribunal considers appropriate, subject to section 80, for any period ending not later _—
of pPayment—

(2) on money awarded by the tribunal in the arbitral proceedings; : :
(b) on mone; claimed inrand outstanding at the commencement of. the arbitral proceedings but
paid before the award is made; or

(c) on costs awarded or ordered by the tribunal in the arbitral proceedings. .
i efaultin -
Fpose of awarding interest is to compensate the innocent party, rather than to punish the d B party

. COMMENTARY AND
Jonn CHOONG AND ROMESH WEERAMANTRY, THE HONG KONG ARBITRATION ORDINANCE Co

) ; wards of inter-
ANNOTATIONS Para. 79.09 (2nd ed. 2015) [hereinafter CHOONG & WEERAMANTRY ). Discussion ofa

f:‘ ;’1’7 Costs is found in Chapter 9, “Contents of the Award.”

4Q1) of the Arbitration Ordinance, supra note 5, stipulates:

The py

«An arbitral tribunal may include in an award

B
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There are two types of challenge to an arbitral tribuna]s juri
e allenge which contends that some, but noy ;
itted to arbitration are beyond the tribupgp ;

type is a partial ch

tters being subm .

tmh: arbitration agreement. This type of challenge does not f“ndamen 5
the tribunal’s jurisdiction. The second type of challenge, in COntragt . tally %
: tions the whole basis of the tribunal’s jurisdict; L

. on, An examPk
total challenge is the instance of one party contesting the validity Of the ... i,
agreement which would thus challenge the tribunal’s overa]] jurisdictio: m‘t%
the parties’ dispute.” 10 dey
A party may object to a tribunal’s substantive jurisdiction 12 What }
Ppery,
n of [he A'bltrm;

this situation? Let us review as an example the relevant provisi
Ordinance governing jurisdiction. This provision would be § 34 of the Opgs,.
which incorporates Art. 16 of the UNCITRAL Model Law on lmm%
R
18 10 § 34(1)

Commercial Arbitration [hereinafter “Model Law”]."® Referri
directions with respect to the costs of arbitral p;eedings (including the fees and ex
"' ReDFERN & HUNTER, supra note 2, at para. 5.92. penses of the tribyy)y
12 14

‘A partial challenge is usually dependent on whether the particular matters referred to arbitration vk

the f itrati : :
agrecmsco:t: atdzlmmon agreement. A total challenge usually questions whether there s 2 valid arbersy

While on the topic of challenges, note this authority’s comment u 1S$i
e 0 . pon submission agreements arising from o/l
arbitrations where the dispute arose before the parties’ agreement to arbitrate:

:;n I:lll:t] ‘:ntlsnfnalmdthjat.derives its authority from a submission agreement is unlikely to f;
ik cfion tlo é:u cion. 'ﬂ‘\e purpose of a submission agreement is to give the arbi '@
e hercoe Miah tr:lm‘c Mc pruta between specific parties. Total challenges™to jurisdictx

“15¢ In practice only where the authority (or purported authority) of the b

tral tribunal is derived from an arbitration clause.
&oal Trade Law. s s

Id a para. 598
nafter Mod L
te 5, provi :

— — —

3

for the creation of th
M s e Modfl Law on Inlematf'onal Commercial Arbitrati
r&o

¢ arbitral tribunal js exceeding the scope of its authority *

eralleged to be beyond the scope of hority s rai®
pe of its authority
Ceedi;!gs. jn“ arbitral tribunal may, in either case, admit a latef

” that the

N

sion states: i ol AT S
the tribunal to decide its own jurisdiction is commonly known as the doctrine of

Kompgtenz—Kompetfnz. Thxs doctrine is also known as the Principle of Competence-
Competence. Essentially, this concept s.tates that a tribunal is competent to deter-
mine its own competence to settle a dispute. In other words, the arbitral tribunal
has the power to determine its own jurisdiction over a particular arbitration."* As

one source noted:

An arbitral tribunal m on its own substantive jurisdiction, including the
question of whether @ valid arbitration agreement. Some other matters that
an arbitral tribundl maydecide on when it rules on its own jurisdiction . . . include-

(1) whether tixe
(2) what er
trati eemen

Sectiox@l)(Z) of

vides the pr

bunal is properly constituted; or
ave been submitted to arbitration in accordance with [the] arbi-

tlS
ane, which is the equivalent of Art. 16(2) of the Model
ure for objecting to a tribunal’s jurisdiction:

ibunal does not have jurisdiction shall be raised not later than

the s of the statement of defence.'® A party is not precluded from raising

%Q decide the matter, which decision shall be subject to no appeal; while such a request
is pending, the arbitral tribunal may continue the arbitral proceedings and make an
award.”
(2) The power of the arbitral tribunal to rule on its own jurisdiction under subsection (1) includes the
power to decide as to—
(a) whether the tribunal is properly constituted; or
(b) what matters have been submitted to arbitration in accordance with the arbitration agreement.
(3) Ifa dispute is submitted to arbitration in accordance with an arbitration agreement and a party—
(a) makes a counter-claim arising out of the same dispute; or
(b) relies on a claim arising out of that dispute for the purposes of a set-off, the arbitral tribunal
has jurisdiction to decide on the counter-claim or the claim so relied on only to the extent
that the subject matter of that counter-claim or that claim falls within the scope of the same
arbitration agreement.
(4) A ruling of the arbitral tribunal that it does not have jurisdiction to decide a dispute is not subject
0 appeal.
(3) Despite section 20, if the arbitral tribunal rules that it does not have jurisdiction to decide 2
. dispute, the court must, if it has jurisdiction, decide that dispute.
CHooNg & WEERAMANTRY, supra note 9, at para. 34.06 states:
n}u;, by applying the twin concepts of competence-competence and separability, even though a
tribunal’s competence is challenged by one of the parties, it is nonetheless empowered to rule on
‘”’hf‘lhcr that challenge is valid. This is the case even where the challenge relates to the existence or
validity of the arbitration agreement itself, or to the validity of the contract containing the arbitration
agreement. . . . this competence extends to the tribunal’s power to rule on the “foundation, content
s . 20d extent of its mandate and power.” (citations omitted)

-MA &.B,ROCK' Supra note 1, at para. 14.016 (citation omitted). B
POsition seems to have been confirmed once again in the United States by it Supreme Court decision in

lrzi':agf’-m.n' Inc. v Archer & White Sales, Inc., 2019 WL 122164, 586 US (2019). The Court decided that the
held lity of a dispute is to be decided by the arbitral tribunal as the parties had contracted to do so. The Court
16

"4t contracts are to be enforced. . e
fquirement that objections to the arbitral tribunal’s jurisdiction be raised at an early stage is sensib
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