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1. Acts ATTRIBUTABLE TO STATE

[4-1] A foreign investor who asserts any claim needs to verify that the g
concerned are attributable to the respondent State. In many cases this wil| po
be difficult, given that takings are typically achieved through legislative acts or
administrative decrees, revocations of licences and authorisations by State organs.
The International Law Commission has drafted a widely accepted document on
States responsibility—Responsibility of States for Internationally Wrongful Acts
2001'—known as the ‘ILC Articles on State Responsibility’.? The ARSIWA
are acccfptqd as reflecung the customary international law on matters of Slalé'
responsibility. Therefore, tribunals generally treat them as binding.> |

e ————

;J}?le mglpﬂy. ht:se theory of the law of state responsibility was not well“developed.
oy pg:s :b::lf: r lslow changed, witl:n the adoption of the Praft. Articles on.the
o —de uwg for Internationally Wrongful Aets'(‘Draft Articles"),by
a combination of c:d'ﬁom‘mlssmn (ILC) in August 2001, The Draft Arficlesart
been cited by (he lm‘ cation and progressive development. They have alfeady
and commentators to ;emfmonal C°“".‘ of JustiCe and. ‘are considered by courts
Customary intemational 1am Whole or in large part an accurate cedification of the
M Mills and Thomas M Pw of stale responsibility’.'See, Oona A \Hathaway, Maggic
oston, “War Reparations: The Casg for Countermeasures

ew 971 at 1024. See also;'Dolzer at 313.
for Articles on Responsibility of States for

amester (; .
ARBIO/24, Award 10 "0 & Co KG v Republic of Ghana, 1CSID Case No

of altribution
Rcal E"dle an

ard, 18 ]
une 2010 at para 177 (the Tribunal must decide the issu¢

PC A llon Of C
Case No 2015-13 Onduct (o the State); Almas v The Republic of Poland:

’ AWard’ 2 ¢
! June 2016 at para 206 (Tribunal noted the Partiés

"8 Widely regarded by investment tribunals 2 ’
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Srate Responsibility and Standards of Protection

of a State is considered an act of that State under International
various articles in Chapter II, Attribution of Conduct 10 a State. Three

more prominently relied on by foreign investors in claims, articles 4. 5

These three articles contains attribution on the basis of structure, function

(1) gtructural attribution: article 4(1), Conduct of organs of a State:
The conduct of any State organ’ shall be considered an act of that
State under international law, whether the organ exercises legislative
executive, judicial or any other functions,® whatever position it hold;
. the organisation of the State,” and whatever its character as an
organ of the central Government or of a territorial unit of the State:

codification of-eustomary international law’ which provided the legally relevant
yardstick todetermine whether specific acts can be attributed to a host State for
pUrposes of establishing the latter’s responsibility for a breach of intemational law);
Gavrilovicy Republic of Croatia, ICSID Case No ARB/12/39, Award, 26 July 2018
at para-779 (the Tribunal held that ARSIWA were the relevant rules on attribution

(hat were widely considered to reflect intermational law).
Intérnational Law Commission, Responsibility of States for Internationally Wrongful

Acts 2001 (United Nations). See now, Dolzer at 315.
The reférence to a ‘State organ’ covers all the individual or collective entities which

make up the organisation of the State and act on its behalf. It includes an organ of
afiy. territorial governmental entity within the State on the same basis as the central
governmental organs of that State: this is made clear by the final phrase. Certain acts
of individuals or entities which do not have the status of organs of the Stale may
be attributed to the State in international law, and these cases are dealt with in later
articles of this chapter. But the rule is nonetheless a point of departure. It defines
the core cases of attribution, and it is a starting point for other cases. For example,
under art 8 conduct which is authorised by the State, so as to be attributable to i,
must have been authorised by an organ of the State, either directly or indirectly. See,
International Law Commission, Responsibility of States for Internationally Wrongful
Acts 2001 (with commentaries) (Report of the International Law Commission on the
work of its fifty-third session, United Nations 2008) at 40.

This language allows for the fact that the principle of the separation of powers is not
followed in any uniform way, and that many organs exercise some combination of
public powers of a legislative, executive or judicial character. Moreover, the term is
one of extension, not limitation, as is made clear by the words “or any other functions’.
It is irrelevant for the purposes of attribution that the conduct of a State organ may be
classified as ‘commercial’ nature. Of course, the breach by a State of a contract does
not as such entail a breach of international law. Something further is required before
international law becomes relevant, such as a denial of justice by the courts of the Staie
in proceedings brought by the other contracting party. But the eniry into of breach of
a contract by a State organ is nonetheless an act of the State for the purposes of art 4,
and it might in certain circumstances amount (0 an internationally wrongful act. See.

International Law Commission, Responsibility of States for Internationally Wrongful

Acts 2001 (with commentaries) (Report of the International Law Commission on the

work of its fifty-third session, United Nations 2008) at 41. R4
;s distinction is drawn between the acts of superior’ and ‘subordinate officials.
PTOV|ded they are acting in their official capacity. This is expressed in the plu.ss:
whatever position it holds in the organization of the State’ in art 4. No doub [ower
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n: article 5(1), Conduct of persony or o

nal attribulio Nlitje,
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ernational law, provided the person or entity is acting in that

under in . ; :
in the particular instance;

capacity

sunctio ) mtal authority:® '
(2) f;en,f,,',,',,g elc.:mz'msh z{'g‘;zt :g:u::;l:rgun - lhcySm:zwu ::j,c"duc! of 4 n Conuol-hascd attribution; article 8, Conduct directed or controlled
son Of .cnuty \:vcrcd by the law of that State (o exercig c’ f:ﬂlclc4 (3) by a grate’: The condl{cl of a person or group of persons shall be
but which 18 empo  uthority shall be considered an acy ofL Clliepy, considered an act of a State updcr mtcrn.auonal law if the person or
of the govcrnmc""' the Mate oup of persons i in fact acting on the instructions of, or under the
ﬁ:rccliOﬂ or control of,'' that State in carrying out the conduct,?

g p—— . restricted scope of activity, and the : !
et | g et s
10 make final d(?ClSlOﬂS.. ll'hc State for the purposes of art 4, Likewise U'?Ml? It nsidcwd an acl of that Stale f’" =y jl oo y PgT .n orenti y whic
nonetheless .mmmu::)l‘u:oorsans of the central government and (o those of rcpldm ;gs (hat status in accor dance with the isterng] w of thst State.  Libunaie ey betd
in art 4 applics cqu‘:w{ matter for this purpose whether the territorial unj inmm

o B /mnciplc. the ¢bnduct of private persons or entities is not attributable

its. It does
logal units ' " unilt of  federal State or & specific autonomous area, and it js egyy
is a componen internal law of the State in question gives the federal Parliann:

: rthe
mﬂm:glc::dmc’f the component unil (0 abide by the State's international obligationg
P"w“me mational Law Commission, Responsibility of States for Imcmalimaﬂ,

| - j
mwclAc:s 2001 (with commentaries) (Report of the International Law Commissioq

on the work of its fifty-third session, United Naﬁc?ns 200?) at 4],

The article is intended to take account of the increasingly common phenomengg
of parastatal entities, which exercise elements of governmental authority in plag
of State organs, as well as situations where former State corporations have beeg
privatised but retain certain public or regulatory functions. See, International Lay
Commission, Responsibility of States for Internationally Wrongful Acts 2001 (with
commentaries) (Report of the International Law Commission on the work of its fifty.
third session, United Nations 2008) at 42.

The generic term ‘entity” reflects the wide variety of bodies which, though not organs,
may be empowered by the law of a State to exercise elements of govemments

authority. They may include public corporations, semi-public entities, public agencies

of various kinds and cven, in special cases, private companies, provided thal in gach

case the entity is empowered by the law of the State to exercise functions of éwbﬁc:

character normally exercised by State organs, and the conduct of the entityselaies to
the exercise of the governmental authority concerned. For example, insome countrics

privale security firms may be contracted to act as prison guards andvin that capacity,

may exercise public powers such as powers of detention and disciplinc pursuant (0.4

judicial sentence or Lo prison regulations. Private or State-6whedvairlines may e
delegated to them certain powers in relation to immiggatidn control or quarantine. I8

s to be regarded as an act of the State for purposes®f international responsibiliy. Lhe
conduct of an emil.y must, accordingly, concern govérnmental activity, and'no other
s::dall'cc lor ;:omq:cm:al activity in which the entity may engage. Thus, forexample, lhf
G mgar:eda railway company Lo which certain police powers have been granled u.mll

s an act of the State under international law if it:Goncemns the X

of those powers, but not if |
, but not if it concerns o iviti of tickets or ¢
purchase of rolling stock), ther activities (eg, the sale e

10 As a ge

1

12

(o the Stalc under inlcmm&{ !éw. Circumstances may arise, however, where such

conduct is ncvcnhcl_cp@luiljilémc to the State because there exists a specific factual

relationship bctww‘ﬁ{;h@'omrson or entity engaging in the conduct and the State.
Article 8 deals wilhtwo such circumstances. The first involves private persons acting

af the State in carrying out the wrongful conduct. The second

on the instriicl_!nggr 4
deals willl” d\more gcncral-,'g_iﬁiglion where private persons act under the Stale’s
directiomorcontrol. See f@piﬁalional Law Commission, Responsibility of States for

Internationally Wron gful Acts 200] (with commentaries) (Report of the International
llaw Gommission dn theWork of its fifty-third session, United Nations 2008) at 47.
es-firise in determining whether conduct was carried out ‘under

Mdre complex issues

he directionor control” of a State. Such conduct will be attributable to the State only

I it directedorgontrolled the specific operation and the conduct complained of was

an.integral part of that operation. The principle does not extend to conduct which
was énly‘"lncidcntally or peripherally associated with an operation and which escaped
(romvthe State's direction or control. The degree of control which must be exercised
b;-‘mé State in order for the conduct to be attributable Lo it was a key issue in Military
and Paramilitary Activities in and against Nicaragua (Nicaragua v United Siates of
America) ICJ (27 June 1986). The question was whether the conduct of the contras
was attributable to the United States so as to hold the latter generally responsible
for breaches of international humanitarian law committed by the contras. This was
analysed by ICJ in terms of the notion of ‘control’. On the one hand, it held that the
United States was responsible for the ‘planning, direction and support’ given by the
United States to Nicaraguan operatives. But it rejected the broader claim of Nicaragua
that all the conduct of the contras was attributable to the United States by reason of its
control over them. See, International Law Commission, Responsibility of States for
Intemationally Wrongful Acts 2001 (with commentaries) (Report of the International
tlaw Commission on the work of its fifty-third session, United Nations 2008) at 47.
lhcoiﬂ commonly, cases of this kind will arise where State organs supplement
F Own action by recruiting or instigating private persons or groups who act as

le:xiliaries' \fvhilc remaining outside the official structure of the State. These include,
. ':Xifm!)lc. individuals or groups of private individuals who, though not specifically
missioned by the State and not forming part of its police or armed forces, are

. Aniclg 5 does not extend to cover, for examplc,

defence, ie, wherp ; :
 Whereil confers Powers upon or authorises conduct by citizens 0f residen

'gm':; lhnc‘c e;m:jc:? :uil;iques“on. CNa 8P ically aUthOﬁ.sc e gon:;fi‘ﬁ; “Mployed as auxiliaries or are sent as ‘volunteers’ 10 neighbouring countries, or

:snpan of the genera) rcgulau'o:; zlfn:;,on;{r; o S u?al i Perzuc;;dinw' , gho e i,“-'“l'llt?lcd lo carry out particular missions abroad. See, International Law

lm:;ao:b;‘:l‘;@fx See, International faw 2:mor:1il;cio;o";:sm:g}lj:l;; of Suatesf c:':‘":clssm.n, Responsibility of States for Internationally Wrongful Acts 2001 (with

Law Commss);ov:::&u/:;’ :Cls 2001 (with commcntarics; (Rczort of the lﬂ(8 p ;3' r I third ScQ:?:nc.sl)J(nll{li‘:jo ;J‘;::::g lzr(';ggna t: (;r;al b e
o i Cureko BV v Republic of Poland, P)aralial /.\ward. 19 August 2005 at para 127.

ork of its fifty-third session, United Nations

o ] 289




[y
/’_\ 4
of State organs were attributable o the Sy 14 |

thatactions by & variety
action by a government

estor State Arbitration and China: Principles a4 Pracs
iCe

minister,” by the armed forces ang pOlice’lci “\cluded
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ro Mining Lid v Bolivarian Republic of Venezy ela,

’::10; (AF)/12/5, Award, 22 August 2016 at para 523 (the Tribuna] h:lflsul\l) ‘
FET standards binding on all t?ranches .of government: (1) by 4 dm'nia“h.
adopted by the government or its agencies, targeting the investo, or ; élfa"\fe At
directly, (2) by judicial decisions, approved by the State's judicia) mvcs""cm
were directed directly against the investor or the investment persOna])lfSlcm, whig,
amount to a denial of justice, (3) by legislation, approved by the legis'ary ang Whigh
regulation, adopted by government, affecting citizens in general, ang :;:: wer, o
investor and investment in particular). prot
Diaz v Republic of Costa Rica, ICSID Case No ARB/19/13, Award, 29 |
(Spanish) at para 541(5) (the Tribunal held that the Costa Rican Minister otEl :;c AN
press statements constituted a violation of the State’s obligation 1 Pfovicahh..s
treatment and equitable in accordance with the BIT). de fagy
Busta v The Czech Republic, SCC Case No 2015/014, Final Award. 10
at paras 400, 420 (a State’s police authorities are organs of that State

police’s conduct, standing by and allowing the Czech Building Auth

March 29}
and the Caech
Onty 0 rem

investor’s goods, was attributable to the State); Stabil LLC v Russian Federttion,

UNCITRAL, PCA Case No 2015-35, Award, 24 April 2019 at para 204Ghe Pribyrg
held that the acts of the paramilitary forces/People’s Militia were altributible {0 the
Russian Federation under ARSIWA, arts 5 and 11). '

Eureko BV v Republic of Poland, ad hoc arbitration, Partial Award; 19August 2005
para 134 (the Tribunal held that Poland was responsible to thednivestor for the actions
of the State Treasury and the Treasury’s actions were clearly attributable to Poland]
United Agencies Litd SA v People’s Democratic Republic of Algeria (1), 1€SID.Ca%
No ARB/20/1, Award, 25 July 2022 (French) (the Tribunal held that th€ tribunal held
that though the Central Bank did not qualify as asstate organ de jure(Sine€ Algerian
law provided for its independence and financial.attopomy), it nevertheless amounted
o a state organ de facto. The Algerian Céntral’Bank performed numerous ‘essentia
governmental functions’, its 100% state.ownership, and it§ gdyernance mainly mad
up of state appointees qualified itself as a state organ de facto under ARSIWA, ar
4). For a case summary, see, Damien ‘Charlotin, ‘ICSID tribunal dismisses illegaliy
objection, declines jurisdictionveVer counterclaim,and finds that Algena breached
free transfer obligation’ (/A Reporter, 15 August'2022).

Nykomb Synergetics Technology Holding AB\w The Republic of Latvia, SCC, AW‘“}
16 December 2003, s 4.2 (the Tribunal*héld that the State Joint-Stock Compa®
actions concerning were attributable to Latvia); Paushok v The Government
Mongolia, UNCITRAL, Award on Jurisdiction and Liability, 28 April 2011 2 pﬁ
298-299 (the Tribunal held that actions by legislative assemblies were not bey 3
the reach of BITs as a State was not immune from claims by foreign investor

S e . o
connection with legislation passed by its legislative body, unless 2 specific exempl
IS included in the relevant treaty).

Mexican States, ICSID Case No ARB (AF)/97/2, Award, 1 November 199° PP

- S 48
:):c 103 (flomes.uc Judgement may be disavowed at international level ll{ lo _
Ompalible with a rule of international law, or that judgment the resu

290

4 Gtate-owned enterprises may tend to o

4-4] A Perate und sab 31
Eon rol of @ government ministry and therefore their acts ;2 ::fn g;f:;l]lon and
Statc. ot

(4-

21

22

5) In EDF v Romania.* In that case, a Jersey
Romania in the 90s by injecting capital into a Ro
wgether with two State enterprises as its joint v

Jersey fo

“ARB(AF)/98/3, Decision on Jurisdiction, 5 January 2001

a.lrpo.rt.operator Invested in
manian joint ventyre company
enlure partners, A and G The’

reign investor contributed USD 510,000 and the Joint venture
partners

of natural justice); Loewen Group, Inc v United States of Americq ICSID Case N
, 0

al paras 69 (the Tribynal

system considered as a whole because the judiciary was an organ of the State and
that judicial action which violated a rule of international law would be atm'bm:;;
to-the State. The judiciary, though independent of the executive government wa:
not independent of the State); Saipem SpA v The People’s Republic of Bangla.desh
IGSID Case No ARB/05/07, Award, 30 June 2009 at paras 189, 190 (the Tribunal
held that the Bangladeshi judiciary was part of the State and that the acts committed
by it are directly attributable to the State under the ARSIWA, art 4): Ros/nvestCo UK
Ltd v The Russian Federation, SCC Case No V079/2005, Final Award, 12 September
2010 at paras 602-603 (the Tribunal held that Russian courts were also organs of the
Russian state and their acts may be attributable to the State); Gavrilovic v Republic
of Croatia, ICSID Case No ARB/12/39, Award, 26 July 2018 at para 803 (the
Tribunal held that under the ARSIWA, art 4, the actions of the Bankruptcy Judge and
the Bankruptcy Council were attributable to the State); Karkey Karadeniz Elektrik
Uretim AS v Islamic Republic of Pakistan, ICSID Case No ARB/13/1, Award, 22
August 2017 at para 645 (the Tribunal held that the Pakistan Supreme Court’s
Judgment which declared the concession contract to be void ab initio was arbitrary,
and for the Tribunal, it was nothing more than a fact, attributable to Pakistan).
Tradex Hellas SA v Republic of Albania, ICSID Case No ARB/94/2, Award, 29 April
1999 at paras 136, 147, 165, 169, 175, 198 (the Tribunal found no evidence thal
the invasion by the Mali Kolaj villagers in the investor's land had been provoked
by a state act and there was also no evidence that the behaviour of the Albanian
authorities actually encouraged villagers to invade the land); Tameft v Ukraine. PCA
Case No 2008-8, Award on the Merit, 29 July 2014 at paras 5 14-516 (where the acts
of raiders who took over the investment resulting in loss to the investor cc?uld not be
attributable to Ukraine as they were actions of private parties “’hfd' Ukraine did ?qo‘
encouraged); United Utilities (Tallinn) BV v Republic of :;38‘0(""?';:50?[‘:’)35(:;::“‘ 63
in
ARB/14/24, Award, 21 June 2019 at paras 315, 335,916-5 Koy figures of the

Estonia Central Government, including certain Eston?ap . aoainst it and
Estonia Homeowners'’ Association, engaged in 2 publxctt)f camp:;:gﬂ aitions to the
€ventually the tariff was greatly reduced. The investor attributed these

. o individuals, such
State, but the Tribunal held that the conduct of private entilics andilfnl(ll::;e members
as the Estonia Homeowners’ Association and its members g::lian State).
are also members of parliament), was not attributable t0 the

EDF ( Services) Ltd v Romania, ICSID Case No ARB/05/13.
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ributions in kind in the form of commercial spaces and fiyr..
made con ccring ai These joint venture compani Uiy
ftings of the existing IPOrTS : banies were )j;

o jan airports for 15
v free services in Romanian airports : years, A few
operate du );uurc partner A withdrew from the joint venture ang th):ars latey

o renew the right to operate, joint vent the Join

u
The challenge was upheld by a Romani:, 'C):"u":cr A
ang

the joint venturc company necq to leave its premises at the airpor Upon exp

the lease. In 2002, the Romanian govemmc.nl. passed a law ’cgulating e ?of
business within airports and as a result the jOI.nl ve.nlure COmpany’s licencr -
revoked and then closure of its duty-free opcra.m.)ns In the Romaniap AIrports Wag
Romanian government imposed a fine on the joint venture company ang jis -a’snlc
sequestrated and was subsequently decla.red bankrupt. Relying on (he Romaniscl
United Kingdom BIT (1 995),%* the Jersey investor commenced an ICSID afbilrali: :
against Romania for treaty b@ch. Romania argued thal.the state enterprige C":
purpose was for profit to benefit s shal"choldcr.s and U.IC Ministry of Transportai,
only exercise control in connection with public services provided by C; and (hy
for commercial dealings, the Ministry acted only as a sharcholder: and, therefor,
C was not an organ of the State. The tribunal held that enactment of (he ‘dmy.
free’ law was attributable to Romania; that after close examination of the evidence
the conduct of C in the performance of the joint venture contract was undér n,,
direction and control of the State; that, C’s action was within the meaning of afyc|
8 of the ARSIWA; and that, accordingly, C’s action was attributable to Romania

[4-6] Some State enterprises are given liberty and power to decide on their ow
matters that should properly within their purview and government ministries only
request that they be informed of the outcome. Then, acts of sdch State enterprises

are not attributable to the State.

[4-7) In Hamester v Ghana,” a German investor ¢ntered into a joint, venlure
with the Ghana Cocoa Board (GCB), which was established as a siatutory body (0
purchase cocoa beans from Ghana farmers and to‘macket and exportthem. In 1992
the German investor and GCB started a joint ¥enture to modernise a cocoa factory
Under their joint-venture agreement, GCB undertook to ensure thatthe cocoa factqty
was supplied at all times with cocoa‘beans so that it could operate at full capacily
and the German investor provided a loan to GCB as well as engineering consullancy
services. The pricing terms of the joint-venture agreement providcd that the JV
would agree upon prices with GCB, and that prices would be ‘based on’ 4 local
benchmark price. This ambiguous pricing clause triggered disagrecments bcnw'efﬂ
the two joint-venturers. In 2000, a change of government resulted in a change 1P
GCB's management. Parties were unable to agree on the pricing of the beans an

GCB allegedly imposed a pricing agreement in 2001 on the joint venture by durcs

\
of Guemse)

23 This BIT was extended o nationals of the Isle of Man and the Bailiwicks g, which
::d Jersey by an Exchange of Notes dated 25 February and 22 M heeb 175
reement entered into force on 22 March 1999
. > . ZW
24 EDF( Services) Lid v Romania, ICSID Case No ARB/05/13, Award, 8 0uto
al paras 164, 166, 209, 7|3 N
% ' jcSID Case

Gustay F |
ARBI(‘;W?:/ Hamester GmbH & Co KG v Republic of Ghana,
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P that under arti
Ghana. Ghana averred that under article 5 of the ARSIWA that GCR Was a public

- it was not under direc.t control of the government. The Tribunal held thay
he government could only give dlrecpons of a general character byt not specific
qructions 10 GCB: S0 that under article 4 of the ARSTWA, GCR was not a state
organ; that a$ it exercised elements of governmental authority, GCB was a public
ool indérarticle 5 of lhf: ARSIWA; that there were several communications with
he Mifister of Financ.e In November/December 2001, the government did not
interferewith the negotiation of the 2001 pricing agreement, but only requested to
be informed of 1t autcome; that, accordingly, the acts of GCB in the negotiation
and finalising of the 2001 pricing agreement were not attributable to Ghana,*

(4-8) 1L.an entity has legal personality it will not normally be regarded as an
organ of the State. An entity’s capacity to own property, to sue and be sued and
wrperform transactions on its own behalf 1s difficult to reconcile with the status
of.a State organ. Such an entity would be an actor in its own right rather than
an instrument for the action of the State.”” Conversely, a government ministry
secking to convince the tribunal that it has two legal personality one as a regulator

and another acts commercially, does not carry much weight.

(4-9) In Eureko v Poland,® a Dutch investor purchased company shares of
a Polish insurance company from the Minister of State Treasury, during the
privatisation process of State-Owned companies in Poland in 1999. The Share
Purchase Agreement expressly provided for the future TPO of the insurer, no
later than 2001, and the buyer and the seller both undertook to take all actions
which might be required to accomplish the goal of IPO. It was later discovered
by the Dutch investor that the insurer was at the epicentre of political dispulcs
and despite various promises by different ministers (o achieve an PO, it did not
happen at all. Being unable to exit, the Dutch investor relied on the l*.lctherlands
- Poland BIT (1992) to commence an ad hoc arbitration n 2003 against Poland
for treaty breaches. Poland argued, inter alia, that the Minister's conduct could

k—
%  Gustay F W Hamester GmbH & Co KG v Republic

ARB/07/24, Award, 18 June 2010 at paras 22, 23, 28, 35, 40,412

168, 187, 188, 192, 249, 250 '
falbeaind ' ’ : y . 1 Pakistan U
21 In Bayindir Insaat Turizm Ticaret Ve Sanay! AS v Islamic Rf[;lllzh(l;h Zj Tribunal had

ICSID Case No ARB/03/29, Award, 27 August 2009 at pard . :
’ ' : ralion
to decide whether the National Highway Authority (NHA), a public corpo

i istan’s

responsible for the planning, development, operation, and mmnten'la‘rfzz r(:; P:Ck:i v
lighways, was a State organ for purposes of attribution. The rlt o possibilty
Pakistan’s argument that NHA's distincl legal personality ruled ou

28 that it was a State organ), See, Dolzer at 31 8.
Lureko BV v Republic of Poland, Partial Award

of Ghana, 1CSID Case No
8,140, 148, 159,

19 August 2005.
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Settlement of Disputes between an Investor and Host Sy
e

(1) Disputes between an investor of one Cong
Contracting Party concerning an obligation
2(3), 4, 5 and 6 of this Agreement in relag
former which have not been amicably sey
arbitration ...

racling P
Y an

of the laltcr un:: lh! %

on (o an i“VQSt Amclc‘

ed sha) i be

[4-292] If the BIT's dispute settlement clause excludes FET or g
Tribunal has no jurisdiction to deal with FET and Fps breache PS clanmw‘c
jurisdiction over FET and FPS claims cannot be ‘read back ip’ \”.The T"b"nal'
clause, as such interpretation will render the explici limitatjop 12 the UMby,
scttlement clause meaningless. > Of the dispuu:
[4-293] In Anglia Auto v Czech Republic,*'® a UK company obyain

award in December 1997 in the sum of CZK 4.8 million againsf‘,’ N arbiry
partner in the Czech Republic. Although the UK company was gfanle:s busing,,
the enforcement orders it sought, it alleged that the Czech courts ung lscv

in 1ssuing these and that during this time the business partner becamz Y delayeg
Accordingly, the UK company considered that it had been deprived ofbl:"kmm
of the arbitral award by the courts. Article 2(2) of the Czech Republic °UValuc
Kingdom BIT (1990) included FET and FPS standards o

dispute resolution clause in article 8 expressly excluded claims under articly 23

[4-294] ' Relying on the Czech Republic - United Kingdom BIT (1990) e vk
company commenced SCC arbitration against the Czech Republic"gl]eg’i,',g"(m
the courts’ conduct amounts to, inter alia, breach of the FET and PPSSlandaxds
in article 2(2) of the BIT. The Czech Republic objected towihe’ jurisdiciog
denied any breach of the BIT and sought a dismissal of the.claims on the mehe
Knowing that article 2(2) of the FET and FPS clainis,were/not coverct by
dispute resolution clause in article 8, the UK compafiy. in reply alleged thal th
umbrella clause in article 2(3)"® seeking to provide sjurisdictionalnbasis for ik
FET and FPS claims. The tribunal held that to-thé.extent article 8-had expressly
excluded article 2(2) from its scope, the tribundl éould not,.through the umbrel
clause, reintroduce into the scope of investor:State arbifration the provisions of
article 2(2); that the umbrella clause €ould/not provide an‘alternative basis for
Jurisdiction under article 2(2) where none otherwise exists.s'

. ‘ l’<‘.r‘

—

319 Anglia Auto Accessories Lid v Czech Republic, SCC Case No V 2014181

520 Czech Republic - United Kingdom BIT (1990), art 2(3) provides ‘[¢]ach C?"nﬁn?
Party shall, with regard to investments of investors of the other COﬂ"f’f""g nhi;
observe the provisions of these specific agreements, as well as the provisions®
Agreement’,

Anglia Auto Accessories Ltd v Czech Republic, SCC Case No v 2014/181;
Award, 10 March 2017 at paras 159, 201.
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State’s Defence and Counterclaim
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55 [Investor’s unlawful CoNdUCE.vvivniii

55.1 Breach of concession contract ................. - (em first.* Otherwise, may give rise to a suspici .
5.5.2 Abuse of right ?02’2 judncml :z:ndoned A picion that the investor has
5.5.3 Fraudulent conduct and corruption....... . 503 alrcady | . ;o
5.54 Environmental damage ... 504 5.4] In Generafion Ukraine, Inc. v Ukraine,* a US investor established a .
.................... | company in Ukraine to invest in the country allegedly so encouraged b :
- Sg jocat SO in 1992. The | i o I
he Ukrainian government in . The .ocal company duly identified a specific
/’___—\ roject and obtained approval. The US investor alleged that, over the couyrse 7 {11111
51: ensuing six years, the Kyiv City State Administration delayed and ultimately , it

[5-1] The purpose of the international mechanism of Protection of denied construction permits, rendering the project non-viable. Allegedly, Kyiv !

arbitration cannot be to protect investments made in violation of th IVeStme,, local authorities obstructed and interfered with the realisation of that project in \
host State. Foreign investments made in contrary (o the laws of l}? laws Of (he , manner which was tantamount (o expropriation. Relying on the Ukraine - USA
or not ma;le in good faith,' or otherwise obtained through misrcp,c s Sa BIT (1994), the US investor commenced ICSID arbitration against Ukraine.
concealments or cOrruption, or amounting to an abuse of (he o At hearing, the{US, investor could not produce evidence of expenditure on the

: inlcma '
investment arbitration system should not be protected. In other words i liong]

of international protection is to protect legal and bona fide INVestments :

project and the ‘excuse was all acgoynting rgcord was destroyed inadvertently by
workniefl who'misunderstood their instructions when the US investor abandoned
its Kgiv.office in 2000. The tribunal held that central to the dispute was the highly
ieéhnical issues about interpretations of local planning law; that if the US investor

1. DEFENCE: CoNDuUCT OF INVESTOR had been denied justice before local courts when trying to remedy the situation

the matter could be transformed into a violation of an international treaty:; that the
rribunal’s task was not to exercise the function of an administrative review body to

ensure that municipal agencies perform their tasks diligently, conscientiously or
[5-2] Tribunals recognise that an investment has become worthless Obviomk : efficiently as this remained in the domain of the local courts; that the failure of the
does not automatically means expropriation must have occurred.. Investmen’ | US investor to challenge the actions of the Kiev local authorities thus proved fatal
always entails risk. Nor is it sufficient for the disappointed foreign, itvestor iy | to its BIT claim; that, accordingly, the US investor’s expropriation claim failed.®
point to some governmental initiative, or inaction, which might have/contribued
to his ill fortune. Yet again, it is not enough for an investor to.Seize tpon an a1

of maladministration, no matter how low the level of the relevant governmenfa

1.1 Abandonment of the investment

fS-S] In Discovery Global v Slovakia,” in 2006, Slovakia granted three

oil exploration licences to British oil and gas company to explore three
different areas (S, KO and RP) in the north-castern Slovakia. The Briush

authority; to abandon his investment without any effogtvat overturpiag e |- oil and gas company had incorporated a local Slovakia subsidiary to carry
administrative fault; and thus to claim an international) delict on the theory | out the exploration under these licences and in 2014, a US investor acquired
that there had been an uncompensated expropriation. In such (instances, a the British oil and gas company and its right to oil exploration under these
international tribunal may deem that the failure 4o seek redréss from navond | licences. Upon acquisition, the US investor commenced exploration, but the
authorities disqualifies the international claim, not because there isa requiremest & exploration came to a halt due to local protest on site S. Activists suspicious
of exhaustion of local remedies but because the very reality of egnduct tantamou £ of negative environmental impact might brought about by exploration and
to expropnation is doubtful in the/absence of a redsenable—nol necessarly | blocked the access road. Local police regarded the access road lcad.ing to site
exhaustive—effort by the investor to ‘obtain correction.? S was a public road and therefore refused to remove activicslts or thcnf :iehlc:e:
' ‘ idiary carried ou
[5-3] Foreign investors are expected to attempt-to have the dispute m;?;;f .. that were blocking that road. To pacify them, the subsidiary
by local judicial bodies if i ine claim. The foreign inv e a b o
nZ)t requi}"ed to extl):duftsli;: ﬁiﬁiﬁ?bifi:t‘:;ﬁ:gn?i‘mernatigonal jnvestor 5",i';" 4  Feldman v United Mexican States, ICSII? Case .No ARB(AWII. f\warfl.
d B 16 December 2002 at para 114 (where the tribunal rejected the investor-claimant's

state arbitration but at least tried bona fide to resolve the dispute within the loc expropriation claim that the investor-claimant could have availed hi m§clf carly on
& of the procedures available under Mexican law to obtain a formal, binding mlmg. on
4 the dispute but apparently chose not to do so); Generation Ukraine, Inc v Ukraine,
| ICSID Case No ARB/00/9, Award, 16 September 2003 at para 20.33.

R T ‘? S Generation Ukraine, Inc v Ukraine, 1CSID Case No ARB/00/S.

I See, Dferains al 184-187. 1065 Awﬂd' 6 Generation Ukraine, Inc v Ukraine, ICSID Case No ARB/00/9, Award, 16 September
2 Phoem.x Action, Lid v The Czech Republic, 1CSID Case No ARB 7 2003 at paras 24.4, 20.33, 20.38, 21 4. P1/S1. Award,
5 April 2009 at para 100. 6Scp“’f“’w 7 Discovery Global LLC v Slovak Republic, 1ICSID Case No ARB ;

3 Generation Ukraine, Inc y Ukraine, ICSID Case No ARB/00/9, Award: l 17 January 2025.
2003 at para 20.30. |
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leviated their concern. After the subsigj,

EIA, the local governments required a ;g'nvolunlaﬁ"

submiIICd d idiary ,—efused (o carry oul a full EIA for all IA '°b¢
| coe0es led agau.ls.t the .full EIA decision of S, 5. N
US investor .« the full EIA decisions in relation to Sie g a;,(;le 'RP[M
left the project and relying on the g, Site Ko

menced ICSID arbitration against Slovakia. mevalgé - Usy
lnve%

; diary had a legitimate expectati
 its local subsidiary I | 1on to
alleged that 12 " = . ¢ § and Site KO and Slovakia had p,eVCDf:;'#rcrn I
I

drilling OP frustrated its legitimate expectation. The tribypy el Topy

ing thus . :
happening frustrated the US investor’s alleged legitimate eXpects thy

kia had not , : o
;Snlor\;pccl (o the EIA obligations; that it chose to relinquish its 'icensesu%
ang

ultimately aband

1.2 Clean hands

(5-6] ‘Clean hands is originally a maxim in eguity tl}at ‘He who seeks o
must come with clean hands-. Thc party sgekmg relief must not haye ac\z
improperly in the transaction that is the subject matter of the actiop Currenl
before the court. Impropriety 1s in the legal and not the moral sense.® Whe "‘cflh;
private law doctrine forms part of or being accepted in public internatiopy has
been controversial. Tribunals have either accepted'® or rejected it.!!

Eventually tfle
BIT (1991), 1t com

oned 1S investment.®

e Discovery Global LLC v Slovak Republic, ICSID Case No ARB/21/51( Awad, |7

January 2025 at paras 273, 371, 378, 379, 605, 616, 674.
See, L Ma, Equity and Trusts Law in Hong Kong (6th edn, LexisNexis 204) s

11-17.

10  RusoroMining Lidv Bolivarian Republic of Venezuela,ICS IDCaseNoARB(AFYIT!

Award, 22 August 2016 at para 492 (the Tribunal held-thatL it was undisputed tha
investors with ‘dirty hands’ had no standing in investment arbitration), Frapan AG
v Republic of the Philippines (II), ICSID Case No.ARB/11/12, Award, 10 Decembe
2014 at para 328 (the Tribunal held that investmentitreaty cases.¢onfirmed that such
treaties do not afford protection to illegal inyestments either basedion clauses of
treaties or, absent an express provision'inthe, treaty, basedron, rules of internationt
law, such as the ‘clean hands’ doctrine);Zitrop Enterprises-Lid v Ukraine, SCCC
No V 2015/092, Final Award, 4 February*2021 at para 485 (the Tribunal recogn
that in international investment transactions an investor with ‘unclean hands’ shw“
not benefit from the protections afforded urider, any treaty; and the substanv
protections could not apply to investments that were made contrary to law &
Wh.ich violated international public policy as no State would ever give its conser
0 international arbitration for the resolution of disputes relating to invcstmfﬂ“mf
were lainted by, obtained and/or managed through illegal and corrupt behaviour >
Which violate internationally r ecognised standards of international public s Q’lls
11 JYukos Universal Lid v Russian Federation, PCA Case No AA 227, Final A‘wdf ol
augi)imlal 1357-1363 (Eh.e Tribunal observed that general pﬁnc.:ipl.cs of 'a:mr:mm! q
n level of recognition and consensus but there was a significa ’ L3

:zgtroversy as o the existence of an ‘unclean hands’ principle in intcﬂ.li‘"‘”“‘:i

concluded that ‘unclean hands’ did not exist as a general principle of inteft

l i :
aw which would bar a claim by an investor). See, McLachlan at pard 6.11%
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State’s Defence and Counterclaim

American Silver v Bolivia,"? the tribunal held that Bolivia had
at the ‘clean hands doctrine is a general principle of international
part of international public policy’ and while the state cited
s of judges at the ICJ, that these ‘do not seem even to

majority position’ of the court. As such, the tribunal concluded that
as no established clean hands doctrine in international law and thus no
hold the investor’s claims inadmissible.'

‘nternational tribunal find that ‘unclean hands’ is a principle of
Jaw allowing arbitrators to dismiss a claim for public policy reasons
rment was acquired, effected or otherwise tainted by bribery or

Littop v Ukraine,'* the tribunal said:

R cspondcnlﬁcow“ds that lhc? T.ribunal h.as a ‘duty as a matter of international
public policy’ and ‘other pn.ncngles of international law’ to take evidence of
illegality: bribery and corruption into account and rule accordingly. Respondent
mw-spcciﬁcs that the Tribunal should decline junisdiction ‘by reference to
ill'cgn!ity and/or unclean hands and/or international public policy considerations
against such packground.’ ... It is correct, as Claimants contend, that the Yukos
iribunals stated that Russia “has been unable to cite a single majority decision where
an inteffiational court or arbitral tribunal has applied the principle of “unclean
hands™in-an inter-State or investor-State dispute’ and concluded that ‘unclean
hands’ /does not exist as a general principle of international law ... In several
wcases tribunals have made clear that a party cannot come to investment arbitration
with unclean hands. This has now been recognised in cases where there has been
some illegality underlying the contract or the rights which a party is seeking to
enforce. The doctrine has been recognised as a principle of general international
law by arbitral tribunals and a number of academic authorities. ... Further, and
in any event, the Tribunal has the authority and duty to uphold international
public policy. This would allow and may in fact mandate that a tribunal decline
jurisdiction or dismiss the claims of an investor if its investment was acquired,
effected or somehow tainted/permeated by bribery and/or corruption, illegality or
other internationally unacceptable behaviour. ... Finally, it is recognised that in
international investment transactions an investor with ‘unclean hands’ should not

benefit from the protections afforded under any treaty, and especially not under the
ECT." [emphasis added]

n. In

[5-9] In Littop v Ukraine,'® Ukrnafta was one of the largest oil and gas producers
In Ukraine, with the state owning 50%. In 1999, two oligarchs, began acquiring

\

12
13

14
15

16

South American Silver Ltd v Bolivia, PCA Case No 2013-15.
South American Silver Lid v Bolivia, PCA Case No 2013-15, Award, 22 November

2018 at paras 447, 453, 471.

Littop Enterprises Ltd v Ukraine, SCC Case No V 2015/092.

ﬁ;’;op Enterprises Ltd v Ukraine, SCC Case No V 2015/092 at 433, 438, 439, 442,
Littop Enterprises Ltd v Ukraine, SCC Case No'V 2015/092, Final Award, 4 February
?’021- Sce, Lisa Bohmer, ‘Uncovered: Littop v. Ukraine ECT tribunal recognizes
"J"?lean hands™ principle and declines jurisdiction over 6 billion USD case aﬁc.r
finding that the investment was tainted by corruption; denial of benefits objection 1s

also upheld’ (/A Reporter, 30 May 2021).
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krnafta. The minority shareholding in Ukrnafta )y

i ; Mat
;t]nmes lt:) Sgarchs was sufficient 10 allow them to have influence ovely OWneg b
e (wO

tings of Ukrnafta but was not sufficien ¢ “1 the Quop,
at the sht;fc:::’;::;:::( biard to have an impact on the m“"ingoo?:;:"’ lhem:
control cli orchs had their sharcholdings transferred to their Cyprus Oy,
The two (f) ci rporale cestructuring in 2017. By March 2007, the subsis:;bsldia,y
as part OF €O % 05% of shares in Ukmafta. In 2011, it acquirgg ,

red a lOta . ; d
gc,(";:k of shares. [ater on, the Ukraine government introduceq , . Urthe,

' ' increase in relation to extraction of oj
measun.-cls :;‘:“:I:‘fn;a,:cms reducing the quorum of company a::\(leg(: S el
250 ql:gtlos ;0% so that companies could ski.p[?ed notifying the OPPOsing lgns fm
<hareholders. Relying on the ECT, the subsidiary comm.enced and SCC arbil::l?w
against Ukraine alleging u-c.aty breach. In QCfence, Ukraine alleged that, °,'
oil production Was sold chleﬂy (0 reﬁnencs contrplled by lhe two °‘i8archsa,:
discount; Ukrnafta converted Ils gas into ammonia at a facj.lhty leased frop, o
of the oligarchs had no alternative but to.scll the ammonia on terms (o him
whatever price he fixed; Ukrnafta sold oil and petrol products at a Significay
loss to Ukrnafta but benefitted the (wo ollgarch§ instead. The critical eVidenge
produced by Ukraine was the paymems.cxceedmg USDIOOW (0 the Presidey
of Ukraine through a middleman. Thg tribunal held that haq it not been for i
payments made by the two oligarchs in 2003-2004, the subsidiary may not jay
obtained control over Ukrnafta’s management, anq may not have maintaified g
control for years resulting in the alleged defrauding of Uk.rnafla; the paymetys
exceeding USD 100 million to a middleman were made with the sole objectie
to have President of Ukraine exercise his authority to enable the two/ligarchs i
obtain management control of Ukrnafta; that the Ukmafta shal'es"“‘OWnemhiphﬁ
their origin in bribery and corruption; and that, accordingly; the tribunal declined

jurisdiction."”

(5-10] If the investor’s misconductis nota materiatoperating caqscoonyib;mw
1o the formation of the investment contract, the-improper behayiour may not be
sufficient to deprive the investor’s right to compénsation."®

[5-11] In Biedermann v Kazakhstan,” in June 199 l,.t.he .lhcn Kazgkh SO\:
Socialist Republic opened up for foreign investmentanits oi1hexploration se¢

Following high-level discussions with Kazakh authortics during 1990 and 19

4 Februat

17 Linop Enterprises Lid v Ukraine, SCC Case No V 2015/092, Final Award.w‘

2021 at paras 78, 87, 92, 94, 97, 174, 176183186, 505, 528, 538, 640,

o |
I8  Biedermann International, Inc v Republic of Kazakhstan, SCC Case N: pack i B

Award of 2 August 1999 (not public). See, Jarrod Hepburn. Lokt

first treaty claim under SCC rules, arbitrators in the long-opaqu® Blcee wn® |

. eI
held Kazakhstan liable for breaching US-Kazak BIT, and rejected cOU™
m.en'ls' (IA Reporter, | November 2017).

19 Biedermann International, Inc v Republic of Kazakhstan, SCC

Al y
Award of 2 August 1999 (not public). See, Jarrod Hepburm. L;?h nﬂﬁ"“c’f :
first treaty claim under SCC rules, arbitrators in the long-opaque erclan® B

. un
held Kazakhstan liabie for breaching US-Kazak BIT, and rejectd ©

merits’ (/A Reporter, | November 2017).

430

State s Defence and Counterelamn

L —————— S

/ —

ys firm Bicdermann [nternational Inc ook a 37% (h
bl "

vl

wllh So SRS, T : 3

i ntract envisaged validhty ol 25 years and an area of 40 square Kilometr
U res

Kenbat 01l ficld for the development project. Already by March 1992
HOWCVET. (he parties Were experiencing dithculues, with Bucdcrmu‘nn alleging lh;;
quthoritics (ul’lhg'; newly -mdL:pcndcnl Kazakhstan) had faled 1o deliver an un;()unl
of ol ntended 1O1 s © [mm,wc the project. In carly June 1992. afier being
old that [ntercaspian Was h.unk.rupl. Biedermann agreed 1o terminate the joint
centure contract and replace 1t with a production sharing agreement (PSA). which
cvcnlU‘d")’ cnlcrcq mw force 1n July 1993, The PSA provided for a process 1o
somplete the lcrlltlllzlgy()n and winding-up of the _]le venture. Meanwhile. adecree
rom mid-June |99; erkcd a land use permit 1ssued to Biedermann allowing 1t
(0 operate on theg"ml fl.e'd area. In January 1994, Kazakh authorities alleged that
Biedermann WS ROl fulfilling its new PSA obligations, and. in July 1994. the PSA
isell was, eppunuted. Biedermann filed its request for arbitration in December
1996, based n the contract and the Kazakhstan - USA BIT (1992). Kazak relied
on Bedesnann s fraudulent conduct to justify Kazak's revocauon of the PSA and
{idence includedreertan false statements, a forged cheque, a ficutious signature
o lctter. and-a false statement from the investor that a fire at its premises had
acla)'t‘d certain nggotiations. Indeed, the investor admitted some of this conduct
but denicd knowledge about the forged cheque alleging these was a set-up by
Kazakh authorties. The tribunal held that general principles of international law
suggested that investments obtained by fraud may mean that ‘compensation 1s
reduced or even eliminated’: that, however, while acknowledging the investor s
safmitted misconduct, such misconduct had not induced Intercaspian to sign the

contract: that the evidence did not show sufficient improper behaviour to depnve
Biedermann of 1ts rights to compensation.

are in the joint yve

RS . nlure
e entity Intercaspran taking 63% as ¢ 'ID: |
o state cnlity P g 63% as counterparty 10 the contract

1.3 Estoppel

[5-12] Investor-claimant is estopped from raising alleged treaty breach if the
investor-claimant has conceded or condoned 1t.

15-13] In Adriano Gardella v Cote d'Ivoire ™ an Italian investor incorporated in
1967. a joint venture with the Ivorian government to which 1t would contnbute
know-how, expertise, and credit obtained from Italian banks for an investment In
+ hemp farm and textile factory. The Italian investor was also the main supplier
of matenals to the joint-venture. After trials and studies showed that the venture
could be successful, the investor and the government signed further agreements In
1970 and 1971 setting out the various steps to develop the plant. The joint-venture
agreement also provided for ICSID arbitration in case of dispute. Yet, by the
¢nd of 1973, the joint-venture hit a wall: while the investor insisted on pmfoqnd
changes 10 the original plan (due to deteriorating export markets), the Ivoran
sovernment refused to pay the bills relating to the material already supplied by the
Nahan company. The investor commenced ICSID proceedings in February 1974,

_—

2
0 Adriano Gardella SpA v Céte d'Ivoire, ICSID Case No ARB/74/1, (1993) | ICSID
Reports 283.
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- ( for materials and scrvicgs supp!icd, as well as f :
sceking PRy Cote d'Ivoire, In addition to conlcslingo:hlos.s OF proy

¢ %
Wiy

lised venturc. | | '
|, brought counterclaims based on the investor’s al| eged Jury
wure agreement. On the merits, the tribunal foypg u:pm -

ber 1973, there was no evidence that the parje up
.« under the agreements. Despite the :l;“d f9i|:,.:
ed of the govcmmcnt's delays and gcneral l:n iy
ever acted upon such delays to request terminatign (:;‘“Ttg.
Joiny

¢ Rather, the Italian investor had continued (o expregs

» a -
carry on the joint venture project. He was therefore estopped from clajm desirg,,
for non-performance "Mages

by the [vorian government.
[5-14] [nvestors’ claims arc not estopped due to letter (o governmen (py
‘cry for help’ 10 salvage the project. "\

[5-15] In EcoDevelopment v Tanzania,** in 2006, a predecessor 1o the §
investors signed a Memorandum of Understanding with the goy

Tanzania, with a view 10 developing a large-scale agricultural venture :" of
sugarcane and produce biofuel for export. The venture was meant to be es lablm
on government lands, near the coastal town of Bagamoyo. Subsequently, i
. d a stake in two local subsidiaries, which later en;m

1o a Performance Agreement with Tanzanian authorities. It appeared that ¢
land. though technically owned by the government, was in fact settled by seye
communities, and the cost of resettling them was put on the Swedish |
slowing the project down. In particular, the investors failed to achieve

closing, blaming this on contradictory conduct from the state. InM
local subsidiaries had senta “cry for help’ letter to the President of %

that they would irrevocably cease all work on and would effec @
project with effect from 30 April 2015. Ultimately, the state’s\Cor
Lands proceeded 1o a ‘rectification’ of the land register, thich
local subsidiaries’ title to the land. Loss of the land*®
project since the project could not proceed without the, Iz
the Sweden - Tanzania BIT (1999), the Swedish,1nve
arbitration against Tanzania for expropnahon&nzama arguc
for help’ letter, the Swedish investors/Were\alréady abandoni
should therefore be estopped from clarming expropriation.;
the letter was not stating an irrevocable 'decision butiiayiting
in the hope of avoiding closure; that the follo acti
explicable only on the basis that the Governr
not close the door and that the project could continue;

for many months after receipt of that letter showed that it

of the (ribuna
Of [hc joinl-VCﬂ

4

<

t i‘;owdopm"" in Europe AB v United Republic of Tanzania
c :;”’31 For a case summary, see, Damien Charlotin, ‘Analysis: I+
o that ma breached its investment treaty with S
expropriated agricultural venture’ (/A Reporter, 4 April 2024).
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[n some Cases, investment tribunals denied protection because the
. investor-claimant’s conduct in making it was illegal either under
Jomestic |aw or under m.lcrnal.lonal !cgal @lcs or principles. It became part of an

onl Erowing trend in which hn!‘x:ry Is playing a cnitical role in international
vestmen! arbitration when fore: gn investors lo§t (hcir rights under an investment
cealy against a hpsl Smte because .nl had secured its investment through corruption.
These awards highlight l.hc’ growing rcl.cvancc of corruption both in the context
anti-bribery legislation and international investment frameworks—to

ofnaﬁona‘ . | .
o ot (ompire bribery exists, relief may oo lodger bs kvaable uniert

pvestment weaty.”

Ls,l']] A host State/ may challenge an investment induced by fraud is no
'im'csuncnl' undepthe treaty and therefore the tribunal has no jurisdiction in the
putset. But whether,the wrong gives rise to a jurisdictional challenge or a defence
on the merit, onc_must read the investment treaty in detail. Usually for BITs, a

distinctiofhas o0 be drawn between:
(1)~ legality as al the initiation of the investment when the investment

was made; and
(2) legality during the performance of the investment.

(5-18] If the investment treaty provides for compliance with the internal
legislation of the host State prior to the making of the investment, then this 1ssue
will bear upon this Tribunal’s jurisdiction. Legality in the subsequent life or
performance of the investment usually does not bear upon the scope of application
of the investment treaty and hence the Tribunal's jurisdiction—albeil that 1t may
well be relevant in the context of the substantive merits of a claim brought under
the investment treaty. Therefore, legality of the creation of the investment is a

—

22 EcoDevelopment in Europe AB v United Republic of Tanzamia, ICSID Case No
ARB/17/33, Award (Excerpt), 13 April 2022 at paras 270, 284. 330, 337.

23 Dolzer at 106.

24 See, World Duty Free Company v Republic of Kenya, 1CSID Case No Arb/00/7,
Award. 4 October 2006 (where international public policy Wwas found to have been
violated as a result of the investor’s illicit payments to the then Kenyan head of
statle—though the findings were rooted in contract rather than the 1aw of bilateral
investment (reaties); Siemens AG v The Argentine Republic, ICSID Case No
ARB/02/8, Award, 17 January 2007 (the out-of-court settl '

and Argentina following the latter’s request 10 ICSID to ‘revise’ a 2007 ICSID award

as a result of the contemporaneous Siemens corruption scandal. whichledt0a co.sdy.
‘Investor corrupuon

settlement for the German multinational) See, Ruth Cowley. o o2
(Norton Rose Fullbright, May 2014). See, Gary Bom. International Arbiraion

Law and Practice (3rd edn, Wolters Kluwer 2021) at 517.
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jurisdic!ionﬂl issue; and the legality of the investor’s conduct during (he life '

» - ™ 2’
investment 1s @ merits 1SSuc.

oh v Uzbekistan® an Israeli investor sought (g inves; |
y

i1di operating a modern molybdenum? plant with two U,
m gcoar:(;anf:s Thge joint venture was apprqv@ by the Uzbek Cb:; nsetla(e
Ministers issuing government rc.soluuon.s. The joint venture vehicle, UZmeor
was incorporated to run thc. pfOJcct, Wthl:l made Proﬁt m.2005. In 2006, (he
public proseculor initiated cm.mnal pmcecdlr?gs against officials of Uzmeta) s
were responsible for negotiation and execution of export contract for Uzmegg
[ ater, the Uzbek Cabinel of Ministers issued government resolutions (o abfogal.
Uzmetal’s exclusive right to export Uzmetal’s molybf!cnum oxide. The km;
investor commenced ICSID arbitration for expropriation. During the mcn':
hearing, evidence of corrupl paymcql§ by the Israe.ll investor's chairmz -
CEO was exposed. Prior to the Israeli investor securing the investment contrag
from the Uzbek authorities, it paid approximately USD 4 million to ‘consultap
connected to key public officials. The payments were made for ‘lobbyist aclivity
ther than what was originally understood by the tribunal as operational ang
logistical product support. The consultants, who included the brother of the thep
prime minister as well as a formal public official, were said to have provideg
mmense assistance’ and were a ‘substantial part of putting the deal togethey"

The tribunal held that corruption was a
i nvestments under the Israel - Uzbekistan BIT; and that, accordingly, the Tribunal

lack jurisdiction over the investor’s claim.®

[5-20] Payment of secrel profit in the course of the investment/is\a form of

illegality but if such payment does not cause or contributed to.the formation of

the investment or otherwise procured it, then the defence is not made out. In other

- L]

B y

25 Gustav F W Hamester GmbH & Co KG v Republic/of Ghana, ICSID Casc No
ARB/07/24, Award, 18 June 2010 at para 127 (thé> Tribunal held that the legaliy

of the creation of the investment was ajlm'sdicli'bnal issue and (ﬁ'eﬁ;f,;_’legﬂli(y of the
e in ): Fraport AG

investor's conduct during the life of the investment was a ménts issue

Frankfurt Airport Services Worldwide v he Republic of the Philippines, ICSID Cast
No ARB/03/25, Award, 16 August 2007 at para 345+the Tribunal held thatif. & the
time of the initiation of the investment, there had-been compliance with the 13¥
the host State, allegations by the host State of Vielations of its law in the COURE -
the investment, as a justification for state action with respect to the investmenl, qughl
b? a defence to claimed substantive violations of the BIT, but could no! deprive #

s tribunal acting under the authority of the BIT of its jurisdiction).

Meial-Tech Lid v Republic of Uzbekistan, ICSID Case No ARB/10/3. ,

27 MO’dec.num is a chemical element, a silvery-white metal that is essential for ufc;
a lrace mineral and also widely used in industrial applications. ILis 2 transition M¢
with the symbol Mo and atomic number 42. Molybdenum is crucial for the funcﬂm‘:'
of several enzymes in the body and is also a key component in various alloy?
industrial materials.

28 :!(c)t:tl-chh Lid v Republic of Uzbekistan, ICSID Case No ARB/1073 o

ober 2013 at paras 7, 13, 19, 30, 37, 38, 372, 374.
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v

was’ not discloscd
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| . go 1o the essence of the investment” otherwise the

(n Hamester'v Ghana." a German nvestor entered 1nto a joint venture
he Ghana Cocoa Board (Cocobod), which was cstablished as a statutory

-chase cocoa beans from Ghana farmers and to market and export them.
ostor and Cocobod started a project to modernise a cocoa factory and
o the German investor provided a loan to Cocobod as well as engincering
0 do 80 wy SCPVICES Years later the German investor sued Ghana for treaty
°(]n>u&in'.}1d Ghana challenged the junisdiction of the ICSID tribunal, alleging
breacti=> * (ment was vitiated by fraud. Ghana alleged that the German investor
“ .xplog;..(:ocohod by taking the factory’s entire output at low prices
and ;-cs()ld for p_mﬁts for itsclf and charged the factory fees and commussions for
elling the factory § produccs 10 itself—-all for the purpose of extracung profits
rom the faclory thna also allcgcd that the German nvestor emed a secrel
wmmisswﬂ”(hy not disclosing the discount received) from a machinery supplier

Jurng4hd formation of the joint venture since installauon of new machinery was
for ihe'modernisation of the factory.” The tribunal held that despite the discount
: (& the Cocobod, the total amount that the German investor

ficantly higher than that of the undisclosed commission. that

S

injected was sigm .
lusive evidence proving that Cocobod would not have entered

‘here was no gonc

intoshe joinf-venture h
waswnot a single witness
haﬁng wnduced the joint venture; that the imiuial
fa0d: and that, accordingly, the jurisdiction challenge failed.

ad 1t known of the secret commission being made; that there

from Ghana attesting to the alleged fraudulent acuon
investment was not induced by

[5-22] Where evidence of corruption during the investment was proved,
the Tribunal nullified the entire transacuon as a consequence of 1llegality and

corruption.
[5-23] In Exem v Sonangol (1), in 2005, a Portugal entrepreneur sought 1o
acquire share in Galp, the largest oil and gas company 1n Portugal, but he did
not want to put up cash for payment. He contacted his business acquaintance
the Angola President’s daughter to enquire whether she had interest. She then
contracted Sonangol. Angola’s largest and State-owned oil and gas company,
which agreed to take part in the investment. The Portugal entrepreneur formed
a corporate holding structure which was later used to acquire the Galp shares.
Sonangol paid EUR 189m for 45% shares in that corporate holding structure and
these funds was used by the Portugal entrepreneur to pay for Galp shares 1n Galp's
PO 1n 2006. After a successful IPO, Sonangol and Exem (a company incorporated

'nthe Netherlands controlled by the son-in-law of the Angola President) concluded
e ———
2 South American Silver Ltd v Bolivia. PCA Case No 2013-15. Award. 22 November
% 2018 at para 470
* Gustav F W Hamester GmbH & Co KG v Republic of Ghana. ICSID Case No
3 ARB/07/24, Award. 18 June 2010.

Gustav F W Hamester GmbH & Co KG v Republic of Ghana. 1CSID Case NO

134, 135. 137-139.

ARB/07/24, Award. 18 June 2010 at paras 99. 105.
Final Award. 23 July 2021

32
Exem Energy BV v Sonangol (1), NAI Case No 4687.
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ement (SPA) with Sonangol which Sonangg i
r EUR 75m. Sonangol duly transferred ¢ uld g,
€459, Is

Exem but when came (o paym.cnl, Exem wrote to Sonango] rchCSling
to be made in Angola currency instead of Eu.ro. The then chairmap of et
director was the President’s daughlér, appqmted in ?01 5 by her fathex
the proposal In 2017 and thereby discharging Exem’s obligation un
Shortly after, a new President came .lo power and a new board of Sonang0|
appointed. In 2018, Sonangol repatriated the Angola CUITENCY paymep, rec g
from Exem, and insisted the payment sh(?uld be in Euro. The SPA wags: Cly
to be governed by Dutch law and provided for dispute to be a'bilralcdplrcsscd
Netherlands Arbitration Institute. In October 2018, Exem commenceg N (he
arbitration seeking declaration that its payment obligation wag dischar ga:d NAJ
Sonangol counterclaim seeking to set aside the SPA on ground of illegali and
corruption. The tribunal held that Sonangol succeeded in proving that (he SPK ang
tainted by illegality, enabling the then President’s daughter and her hushgpg w\;as
using her position as daughter of the Angolan President who had a direcy c;omrllc'
over the State owned oil and gas company Sonangol, to reap an eXtraondin 0
financial gain to the detriment of Sonangol and, consequently, of the Staleag
Angola; that the SPA was null and void; that Exem’s claims dismissed and tha
Sonangol’s counterclaim upheld.”

a Share Purchase Agre
45% shares to Exem fo

» dCcep,
der (he SPZd

[5-24] Similarly, in Grand Express v Belarus®* GE sought to build a moder
railcar plant in Belarus. In 2007, GE and the state-owned Belarus Railways
established OVZ, in which GE held 74% of shares. In 2008, GE and Belarys
signed an investment contract with construction deadlines, an obligation for GE (g
invest around USD 131m, and various tax incentives. The project was financedby
several loans. GE itself made loans to OVZ, for around USD 46m, while Belarus
Railways made loans of USD 11m. In addition, in April 2011,+thé Eurasian
Development Bank extended a credit facility of USD 64m to OVZ,guaranteed by
GE and Belarus. The construction of the plant was delayed at almost every stage.
In 2011, GE replaced two of the original project developers with’two new entitics.
Belarus found out that these two new entities were GE'S affiliates and suspécted
nepotism within. GE maintained that the previous contractors néeded to beteplaced
because their work had not been satisfactory. In 2012, Belarus’ Commitiee of
State Control found that the amounts invoiced 16 OVZ by one of thesenew entities
were excessive and an audit was conducted im2016 which revealed that the [WO
new .entitics did in fact overcharged OVZ. Later on, it was discovered that the GFf
was involved in at least 22 fraudulent transactions, using theé\same modus 0per andi
lo replace original suppliers and contractors with its affiliates then over-invoiced
the project. By late 2015, OVZ was unable to repay its loans and in 2016, Belarus

—————

33 Exem Energy BV v Sonangol (I), NAI Case No 4687, Final Award, 23 July 2021

paras 5.1-5.16, 6.2-6.10, 7.1, 7.2, 8.3. 10,2
34 l(z;rand Express v Republic of Belarus, ICSID Case No ARB(AF)/18/1 (not pUblr::cs);
vo;3 al CasC summary, see, Lisa Bohmer, ‘Uncovered: Tribunal in Grand EXI:j =
- Delarus declares claims inadmissible after finding that claimant dcfrgug:' "

( Ba

Belarusi .
drusian partner and sent falsified documents to Eurasian Developmen

Reporter, 15 February 2024).
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inate the investment contract. In May 2016, O
jecided l?a;eprt:,elopmem Bank called for accelerated payment\c;%l:: ?:tls(;dn;d?nd
(he Eufasm which the Belarus State, being a guarantor, repaid the amount in f::;lg
e orbitration in 2017 unc.ier th.e EEU ‘Treaty seeking damages of Usﬁ
The b unal found that a cgn_u.mcuon of direct and circumstantial evidence
1 by adverse inferences, mdlcat.ed that GE had defrauded OvZ by causiné
. Lwice as much for a technolf)gncal complex than what had been charged
10 pay company that had fabricated these goods; that this fraud had been
red with the assistance of several entities and individuals, in particular a
.tv. which had served as an intermediary and was linked to GE; that
d sent falsified documents to the Eurasian Development Bank

0 cover Up this fraud; that the-fraudu!ently appropﬁated funds had then travelled
hrough @ series of offshore compames,’ In operations that ‘bear the hallmarks’
of 2 money laundering scbeme.; that GE’s claims were inadmissible and GE was
ordered to pay over WUSD.10m in costs.

(5-25] Practically, the result of successfully proving fraud and corruption
+ill be dismissal of the investor-claimant’s claim regardless whether it is at the

carlier stage where jurisdi¢tion is determined or at the final stage where merit is
determined.

8-26] In Spentex v Uzbekistan,” the tribunal started its analysis by enquiring
whether a finding of‘eorruption would be dispositive of the entire claim and was
of the opinion that this would indeed be the case. however, the tribunal was split
on the précise légal consequences that would befall a claim tainted by corruption.
While'one'mémber of the tribunal was of the opinion that a finding of corruption
wouldvresult in the tribunal being deprived of jurisdiction, the (undisclosed)
majority preferred to treat the issue as a matter of admissibility of claims. In the
end, the tribunal noted that it did not need to resolve the issue, as both findings
resulted in the dismissal of the claims.

[5-27] The fraudulent conduct has to be attributable to the investor-claimant
otherwise the investment is not tainted by fraud. In Grand Express v Belarus,*
the tribunal observed that the fraud allegations in this case concerned a ‘complex
and dense set of evidence’ and featured a ‘myriad of individuals and corporate
entities’ linked to the investor-claimant. Based on the conduct and functions of

O ——

35 Spentex Netherlands, BV v Republic of Uzbekistan, ICSID Case No ARB/13/26,
Award, 27 December 2016 (not public). For a case summary, SC€, L"“P Enc
Peterson, ‘Indian company invokes Dutch BIT — rather than Indian treaty = 1n new
arbitration over withdrawn subsidies in Uzbekistan’ (/A Reporter, 30 September
2013); Vladislay Djanic, ‘In newly unearthed Uzbekistan ruling, exorbital?l fees
Promised to consultants on eve of tender process are viewed by tribunal as evidence
of corruption, leading to dismissal of all claims under Dutch BIT’ (IA Reporter, 22
June 2017),

Grand Express v Republic of Belarus, ICSID Case No ARB(AF)/18/1 (ot opeh
‘0 public), see, Lisa Bohmer, ‘Uncovered: Tribunal in Grand Express v DEW
declares claims inadmissible after finding that claimant defrauded its Belarusian
partner and sent falsified documents to Eurasian Development Bank' (/A Reporter:

'S February 2024),

"l1;






