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—————————  SPECIUSED ADVOCACY
A. INTRODUCTION

volving sovereign States

) d Entities (SOEs) has developed into 5 distinct category of arbj-
of Stan.__-onc that blends elements of both public and private law in a uniquely
tmnolcx and politically sensitive framework.! The hybrid nature of these pro-

coﬂ:lfi’ngs requires an equally hybrid form of advocacy. Unlike standard com-
o . :

nercial disp s blic ; , o
ddle treaty obligations, public international law principles, and domestic
st

dministrative constraints, all while formally proceeding under private arbi-
2

ration rules.

Moreover, advocacy‘j,gf«:s?_\t‘ate-involvcd a.rbitration is shaped by a constellation
ffactors that rarely'surface in. pfll’Cl}.’ private c.lisputes. For States, internal gov-
ernmental dynamics; inter-ministerial coordination, and shifting diplomatic
priorities «an influence ‘both strategy and outcome. For private parties pro-
cceding;gggfitis{"t' a Statef fi"“eputational risk, media exposure, and concerns about
recipfocgl,ytrcatmem "i?n‘ future dealings often become as pressing as the legal
merits.of the claimitself. Private parties do not usually want to sue States, and
éjvb.iﬁation procae,dings are seen as a very last resort. These contextual variables
place a premiurh on calibrated, adaptive advocacy—one that integrates legal
analysig Withistrategic foresight, and that balances principled argumentation
withh 2\ntianced understanding of governmental incentives and constraints.
Whether representing a sovereign or its counterparty, the advocate must be
atfined not only to the courtroom or tribunal but also to the corridors of

‘power beyond it.

This chapter will focus specifically on commercial arbitration with a State or
SOEs—as distinct from proceedings commenced under a treaty and involving
International law—and will be organised chronologically from early strategic
considerations, the initial request for arbitration, through to the commence-
ment of Proceedings and fundamental points of the dispute, to the substan-
tve hearing. Advocacy is not Just in written submissions or oral submissions,
tf“t Ppermeates every part of the proceedings: strategic considerations, estab-
hShmg ‘4pport with the tribunal from the first procedural conference to the

*t

T ——————

S .
ofccpa!so Charles N. Bower, ‘State Partics in Contract-Based Arbitration: Origins, Problems and Pmspcc:s
S vate-Public Afbitration’, ITA in Review, Volume 1, Issue 2, s 1. https://itainreview.org/articles/

Fall2 -
019/statc-parucs-in-contract-bascd-arbimtion.html.
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I
4 . 5 nd practice \ ——— p
post-hearing submissions. Asd k :l::b;rml(’m stmtse;;"e C(iieVCIOped Over s SPECIALISED Apyoc
.y cessary 1O cons1dc » ANA techn; (e ¢ for these distinctions s 3.
Nique n 5 accoun can lead to Junisdictiong] oh;

ndermine the enforceability of an award 5 Jections or even

2 EARLY STRATEGIC CONSIDERATION ich arbitration pro- 4,994

ce 6

RAL Model Law, alth ® S¢tout in Articl

jion : : 7 UNCIT | : ) ough many pat icle

4,004 Disputes arsing out of commercmlh contracts ;N.lth SOEs fequire 4 ;. gmilar provisions, including section 14(1) of th); Arl;i(::::' laws are based op
and deliberate approach. Although these proceedings are governe by Coﬁtmq od Wales.” If parties do not agree, then the point of co,:{:: Act for England

7 VMg encement will be

dctcrmiﬂed by the rules of the arbitration seat, the co

Jeemed s beginping on the date of receipt by the respo

documents. NN y
> \\r 1’ ‘
Vo

0

law and typically subject to institutional arbitration rules, the ifivol
a sovereign Of quasi-sovereign counterparty introduces addition] lega| o
54 ind §

procedural complexities that warrant careful early-stage planning Five
‘ ' dl
in particular, demand close attention from the outset: limitatiop Per'(::,
!

forum and jurisdictional issues, evidence gathering, cost Managemen, ,,
, 2

v "
Cepe fnmon position being

ndent of the Initiating

y

The lcg‘ql‘ﬁﬁj \‘éts of commencing proceedings generally are that it will be suf- 4,007

¥
[ A A o;\a' . . - . .
ﬁgeqt%{{]}mntanon pcrlods to stop running, in the same manner as initiating

enforceability. .+ Safion | : it] |
ty Jitigation in Statg-courts. Additionally, there will be matters of lis pendens /
 rahnel wherela matter is already seized in S
. \estoppel where(a o y s€ized in State courts, on the same subject
. Limitation periods and when to bring a claim Jmatter and between the same parties.® The tribunal and/or the State court may

4005 The arbitration process typically begins with the filing of a Requesty
Arbitration (RFA) or its equivalent, depending on the institutional rule®d
hoc framework chosen. While this may seem like a formal starfing point, i -
precise mechanics—and their legal consequences—vary signifieantly acrs,
regimes.? Most rules specify when proceedings are deentiéd to commenge: ¥
example, under the ICC and UNCITRAL Rules, arbitration is copsidered®
begin on the date the RFA or notice of arbitration 1§_received by the sl
body or counterparty.? However, these rules,do not tthi,illSWﬂd of
interrupt limitation periods. Whether such legal effects ?foﬁ;?&yg.,ﬁfrom the com:

. . oy \ @ . wﬁ ‘ 4 W
mencement of arbitration depends entirély on the agpﬁegble law.* A failure

e . , .
stay progeccﬁngs and recognise the ongoing proceedings to avoid duplication
ang segfpﬁiﬁting judgments and/or issue injunctions.’

A4
&A g » - .
) “Forum: Arbitration clauses in contracts, anti-suit injunctions, parallel

proceedings and possibility of treaty claims

4 \
aty |

The second key consideration concerns the forum and the scope of the arbi- 4.008
tration agreement. States and SOEs may attempt to resist arbitration by dis-
puting the tribunal’s jurisdiction or the validity of the arbitration clause.'’

ﬂ‘

5 See Brian Millar, ‘Applicable Laws for Limitation Periods: Blurring Substantive and Procedural Lines in

International Commercial Arbitration? (Part One)’, Kluwer Arbitration Blog, 2023. |
6 Julian DM. Lew, Loukas A. Mistelis, and Stefan M. Kroll, Comparative International Commercial

Arbitration, Kluwer Law International, The Hague 2003, para 20-28; Marco Rubino-Sammartano,
International Arbitration Law and Practice, Third Edition, Juris Publishing 2014, p.

7 Danicl Girsberger and Natalie Voser, International Arbitration: Comparativea
Edition, Nomos Verlagsgesellschaft mbH & Co. 2001, Ch. 4, p. 246.

8 Seee.g Elliot Geisinger and Laurent Lévy, ‘Lis Alibi Pendens in lntc:iia

C"'“Pl‘?x Arbitrations: Perspectives on their Proce . i
Intl Court of Arb Bulletin (December 2003); See also E. Gaillard, ‘Abusc 0

Arbitration’, ICSID Review - Foreign Investment Latw Journal, Volume 32, lssue

\

' \

L

tional Commercial Arbitration,
pecial Supplcmcnr-lCC
f Process 1n International

IR

Updated February - ;

2 Sece.g. ‘Chapter 19: Choice of Substantive Law in International Arbitration ( \
¢ Law Internat i

Gary B. Born, International Commercial Arbitration, Third Edition (© Kluwe

Law International 2021), 5 293. he Secretd
d by the 2e™"

3 SeeICC Rules 2021, Article 4 . : i v TR
) under 2 (“The date on which the Request is receive NN https://doi.org/10.1093/icsidreview/siw036 lativel
forall R and the i3 : [ csidreview/s St UK Supreme Court for a relatively
R:ilacs ﬁ:;[::slc\s bct; deemed to bf thc.d ate of the commencement of the arbur.itlon'.w)caon he date o0 9 See Republic of Mozambique v. Privinvest beplfmldmg Sl.fL and o:m g‘-: % fav';mr S Ao
rticle 3 under 2 (“Arbitral proceedings shall be deemed to comme y = recent judgment and analysis of the proper basis for staying proc tion Survey Report, P 12, in which an

See 2025 Queen Mary University of London [nternational Arbit

interviewee noted *Some government officials would rather go tEEY
Ply comply with the award.” chrorm:--r:xtcnsion;//cfaiclnbmmm'bP""‘JPcg P
' Case-QMUL-2025-Tnter™

1c.uk/arbitration/media/arbitration/docs/ W hite-
fCport. pdf,

hrough resisting enforcement than sim-

Idcﬁndmkaj/htrps:/www.qmul.
1]-Arbitration-Survey”

4 tshc n<|mcc of arbitration is reccived by the respondent.”). ] Sales Con™
cc also Daniel Huser, ‘Determining the Relevant Limitation Period for [nternation (Juwet U'

:lcforc intcrnational Arbitral Tribunals’, 484 Bulletin (© Kluwer Law [nternationd’
nternational 2015, Volume 33, Issue 4), pp. 825-848.
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INTERNATIONA

Therefore, it 18 essential to confirm ﬂl‘lat;:‘e arbitration cly,
able and sufficiently broad to cover t le .dSP‘t{tg Zt hand. Thje entai
whether the State O S(?E Vj/as properly 1t end1 ed and authorige i
ment, whether the arbltljanon clause e):i ends to l’lon.-contractual c]a.cag,
whether the <clected arbitral seat provides a supportive legy] elWironlms’ d
international arbitration. Merg of

-\‘

~

N
nf"h
.

C["','i i}

S€ 15 by, ¢

It is also necessary tO anticipate the possibility of parallel proce d

s s 8 el —
larly where 2 State or SOE initiates litigation in its domestic s ﬁ ;pa“.\ :3_
S to un

ine or delay the arbitral process. Insuch cases, tribunals seateq ;, jur

menable to anti-suit relief may prove stfate.gi.cally advantagcol,& Furtk. 3
question of sovereign immunity f.rom JUf'lSdlCtlon may arise, Pa“iclllarh.ir,'} L {
waiver language in the contract 1s amblgu.ous or incomplete. A]thoun.},h.,, '
jurisdictions hold that an agreemen.t to arbitrate constitutes o i 8h gy
nity from suit, the scope of that waiver should not be presumed. (|
drafting of the dispute resolution clause—ideally including expres
both jurisdictional and enforcement immunity—is critical.ll

4.009

"di([i

O Iy

S Walver: &

:
3. Evidence gathering )

4.010 Building a strong claim or defence in commercial arbit;_gﬁg‘ﬁ;-;pa,muh:
where a State or SOE is involved—requires more than‘meéting filing d%

lines. It requires a deliberate strategy from day on 124

4.011 The RFA or Response to the RFA is not megely’a/procedural satewa: iti
the foundation of your case. What is said (andwflat is not.said)in these i
documents will shape the tribunal’s expéctations, limit the'parties’ wom ¥
manoeuvre, and influence how the di;pﬁ%&\aevelopg , both/legally and factuil
Improving your position at thi&;ﬁf@g&i}\s about Qnsx.fi*ing that the facts, law
advocacy align early—and stay a.ligned |

|

4.012 This begins with a structured review ofhe available documentation. AlDER
often, early submissions contain assumﬁiéns that later prove inaccuri®
unsupported once disclosure is underway. Conducting 2 careful revie N
core documents—contracts, correspondence, board minutes, interna! n~fum |
randa—can reveal helpful details and avoid premature overreach. Espec®™ U

jew of 10 I

| PR I 1 e I W N 5

p Michat! paE]

il
f State Tyt

s

11 Abby Cohen Smutny, Andrew de Lotbiniére McDougall, and Michael P.Michacl

g 'nl)'. Practical Guide to International Arbitration, Juris, 2020, Chapter B “Waiver 0
apter G ‘Enforcement of Arbitral Awards Against State Entitie )

Sce also Chapter 12 Special Issues Dealing with States and State Entities,
Guide to International Arbitration,

- n: Smutoy €
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Jisputes involving SOEs, where intern,] — OCACY
i it is crucial to understand wh t and ¢

ting 1O 2 particular narrative 13
mi

Jasify the factual record and pre-em

] : : Witness'
Ay evolve over time, not necessarily due to dlShoncsty but b NESSs account
mcmOfY or shifts in interpretation, Early interviews , e °fgaps In

: all
from multiple angles, uncover helpful facts ::f:z:isdelt;o cxpllcore
: e risk of

¥ 7y
S, preliminary consylta-

the StOl')' :
contradictory statesents later on. In appropriate cas

dons With prﬂ’ﬁ = whether on quantum, technical performance or regul
tory contgxt=scan also sharpen key arguments. Even at this ’ S

™) . early stage, an
infofméd expert view can help shape a more realistic damages claim or :gset’th
aénigthof a causatiomtheory.™ -

‘:_ An of these st;gps??upport a single overarching goal: consistency. A party that 4.014

carts the c@se ¢ldiming that performance was impossible due to force majeure
- ’

- hmshxf’ts to allege that the other party breached the contract, invites
ibility problems. Tribunals are rightly sceptical of changing narratives.

- N \.
W\ 35..'

| fmaviﬁg your case from the outset means identifying a theory of the dispute

<

*

that can endure scrutiny—and then doing the work to support it, both legally

and factually. This early investment not only strengthens your position on the

merits, but also enhances your negotiating posture should the opportunity for
settlement arise.'>

4, Costs, costs management and third party funding

Cost management constitutes a fourth, and often underestimated, strategic 4.015

- pillar. Arbitrating against a sovereign entity is frequently a drawn-out process,

marked by extensive jurisdictional challenges and procedural objections.

'} Secalso in a broader sense S. Riegler, O. Temnikov and V.V. Wong, ‘Special Issues Arising When Taking

Evidence from State Parties’ in: Zhe Guide to Evidence in International Arbitration, Sccond Edition, Law

Business Research Ltd 2023.. ; incipal
"4 See e.g. The Guide to Energy Arbitration (Sixth Edition), Expert Evidence: “Of co.um;:.m Pnn:r:t:
benefit of party-appointed experts is that counsel can discuss the issues at hand with :m;:. :5’:‘0‘ g
experts and develop appropriate instructions. Involving an expertata 'chtm’,’. “.dy St:ff;cu in,m,cﬁon;
@an help to identify the issues that will likely arise in the course of the arPung"-'n - ceructions with
relate to an expert’s area of expertisc or past experience, counsel should consider reaning
input from the expert.”

See also more generally MLA. Jeklic, ‘Suppressing Myside Bias
Bebavior, Volume 48, Issue 56, 2024, p. 564. |
See also N. Rubins, ‘Particularities when Dealing with State Entitics |
Guerrilla Tactics in International Arbitration, Wolters Kluwer, 2013, pp- /

tions, see pp, 48-54.

in Civil Litigarion,' Law and Human

ties' in: GJ. Horvath and 5. Wilske,
9-81. With regards to cost $20¢7
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As such, the financial implications for private claimgy, 5 can
) .

: : d as a vi n

Third-party funding has emerge able tog] bo' g ¢

s S (‘On : 2l S
] : 17 gy Sld(.“ 21 PEC’AUSED
Pﬂrticulal'l)' in high-value disputes.™ Early engagement %vie ﬁ"‘lntia] b nfor cmcn.t-h s, “45¢s against States or SOF =0
lso assist in refining the legal theory of the cage and i g, - f"nffc, p lines and higher costs, which Means funders rop, Soften face longer tim
‘ forcement.'® However, funding arrangemen;s m ucl‘uring ” ' iy Jegal merits and the overa]] strategy from gy . 19“"6 “Onfidence i, both .
g f procedural challenges, with States o 4 themsc]{., ¢ ALY stage, the
g is thinl : or SOE; seek; b 1€5 and the
! n I ' R - :
for costs where the claimant is thi ydcapxtal:lsed or externally f' 8 o) i ngpﬁ‘tc;flal or diplomag;, inter- 4,017
jos, it is 1mportant to understand the ;... Ungy, ;| nding dec:..
such scenarios, 1t 1S 1 € Instityy e Mmeans ¢ , Cisions eye
Ona| fr 4 at SCCljnng thi More
iy rd-pa

governing Cost orders, the tribunal’s discretion jp al

locat: -

extent to which costs can realistically be recovered at the ) g, | ta "Prepared cage, ,

proceeding's. A Comprehensive cost forecaSt—coverjng juri d(?llc]llsi()n o{.-{ g Ons a:out the risks and time-
§ ICH Y . I'enet 0

and enforcement phases—should be developed at an Carly 10ng| - fyrof counselyand the likelihood of cnforceability chor: C;dence, the qual-

decision-making and resource allocation.#? 1o i _JThe invol tof a funder can Significantly Impact case(c)! s

ynamics, provig-

jng res
negotia

means guaranteed in State-related disputes

Also, while third-party funding has become Increasingly ¢op
tional arbitration, funding claims against States or SOEs ps
challenges. Given the size of some claims and the pote
cessful result, funders do tend to be much more cautiouys ;
or SOEs, as such cases often involve complex lega

potential for sovereign immunity claims, diﬂ‘iculc

involvement of government interests can compﬁ e pros
These factors increase the funder’s risk and léake th
vourable o@h

mit resources without strong assurances o@
N
ation ~ A Critical Appraisal aud Pyt

17 See M.S. Sweify, Third Party ,,’ in International \(dré
Proposal, Edward Elgar, 2023, See also L. Bench Nict eld and V.S, Sahani, Bind Porsi .04
Irmrnamnaldrbimﬁan, Second Edition, Kluwer Law ternational, 2017
18  See also Report of the ICCA-Quecen M@ Force on Third-Party Funding w e
Arbitration (2018), p- 28: “In some instances, funder may play a highly active role, a2 .~
meetings and/or hearings, being copied on correspondence, and providing input on strateg. s

clients regard this active involvement by the funder as a ‘valuc added’ in terms of budget marszi= =
legal, strategic, or technical expertise, beyond the mere provision of capiral ”

ing to avoid conflicts of interest wi i 237, |
g ith arbitrators. 23 Third party funding is also

under increased scrutiny, and bodies such as UNCITRAL: Working Group

I1I have proposed regulatory frameworks to control it.* Considerations should
be on the extent to which funders are allowed to exert

ings, the treatment of confidentiality and privilege when sharing materials
with funders, and the share of the award they wish to obtain.

€ and effe;ry,

5. Enforceability

Clearly, if a party cannot enforce an award, then there is no or little point in 4.019
obtaining it. Similarly, if an award is unenforceable, it will not be feasible to

21  See diﬂ'crcntly: B. Guven and L. Johnson, ‘The Policy Implications of Third-Party Funding in Investor-
State Dispute Settlement’, Columbia Center on Sustainable Investment, CCSI Working Paper 2019, p.

. NS . . : : : : /docs/our®20focus/extractive
19 See e.g. the Ch . R ' ; S _Party Fundng ' 21 et seq. (hteps:/ccsi.columbia.edu/sites/cesi.columbia.cdu/files/content .
4 artered Institute of Arbitrators (Ciarb)'s Guideline on Third-Party Fund : %20indusces ¢-Policy-Implications-of-Third-Party-Funding-in-Investor-State- Disptuc-Settlemeat

“'r::“'-d:lfl)-(!tg/mt:dia/sijpb14\.»f/c:i:1|’l>-g11idclinc-on-third-party-funding‘1-P"f  See "k;’]"f“'_ e FINAL pdf)

arbitration institutes that now require the disclosure of third-party funding. Article Tt ¥ §aic & DT o . Difiacnce Proces eation Fimance, webcast dated 7 May

ICC Ru"‘: Article Y. pangrap:g under (f) of the 2024 Rules ‘;f t'i’c Netherlands Arbigans ' e 2 ;;;(for exa;'nplc.Burford Caputal, Bu'ﬂafﬁ:fDl/'gw::mm.cﬁl::/:ii‘:::?mz:hhehM.d.hgcn“

>CC Adbitration Institute, SCC P olicy: Disclosure of third partics with an intcrest i o (.",r : °Pmccss-f<§ llfp's,//\.nmgb"ffwdﬂp"; cr? :d.'g;g';ml ‘International Arbitration = Disputes We Finance

the dispute (October 2024) and the Si I ional Arbitration Centre (SIAC Abutr r-litigation-finance/) or Burfo pital, A SR PR WA

2025 the Singapore International Arbitra (https://www,burfordcapital.com/\vhabwe-do’dlsputcs we- : Settlement (hesps: e
20 é lé.CRulc 38.1). 23 Xin (Sherry) Chen Researching Third-Party Funding in Jrvestor-State Dup;ck sy

cc Commission R ‘Decisi : : rbitration’, Intern | ' i ding_Investor-State_Dispute_Setticment].htmi:

- eport, ‘Decision on Costs in Intcrnmenal Arbi 2 ) - "Yll'ﬂwglobnl.org/globalex/. Third-Party_Fun ing_ arty Funding in Investor-State Dispute Settlement

The ICC also offer 2 uscful tool to generate the estimated amount f . Columbia Center on Sustainable Investment, Third P. ty g v
CxXpenses and the arbitrators’ fees, see: https://iccwbo.org/dispute-resolution/disputc-u.u (h"PS://ccsi.columbia.cdu/contem/(hird'P‘“)“f“"‘“"3' e

arbimtion/costs-andyaymcnt/cosrs-calculator/.
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4.023

\TERNATIONAL COMMERCIAL ARBITRATION WITH SOVEREIGN STaTE

- . \‘
obtain funding for the arbitration process. Ideally, 4 party
Wo

identify a counterparty with assets in jurisdictions where enfs
n
be successful.?’ ’

-_—

uld -
: bc ab]c .
CCI“C[“ Coul

"‘J'q‘

requirements  are not merely aspirationa:

The seat of arbitration itself may have various impacts op, i ) cedural preconditions. Arbitral tril lthc:y M3y constitute enf:
. . . 0 T u . n
applicable governing law has been discussed above, byt g "Cemep, | risdiction or staye d proceedings whes nals have in seyery] cases grccable
. . , LG . . . . c a 1 .
judicial support and supervision may affect the process, 4 : the EXteny arbitration obligations.?” Accor el claimant fajleq to adhere :chncd
e | . ] ) 0 . o ré-act: 0 -
Junsdlctxons, such as England, France or Swltzerland - urts yy, ity a carcful readmg of the clause’s stm;mr);p.c illCtlon smmg)' must begm wfch
o : : ) b in ino It
pro-arbitration stance. Parties may also adopt a neutral coy )t' adopt , - remporal thresholds, and sequencing of di; cluding its notice i
. . . ntry = avare ute '
perception of bias. Whilst the New York Convention all Y 0 avoy pute resolution steps
f awards in 172 jurisdicti o allows for enfor., Beyond the formal requirements, th
of awards in 172 jurisdictions, some jurisdictions give more def Orcemen sl es and SOE » HICTE are strategic incentives ¢
: ) S . 0
annulment of awards in the seat of arbitration. Oth - Helerence v g, - S may have internal or polit oy
S | : er considerations tes without resorting to arbitration 28 political motivations to
the availability of qualified arbitrators and local counsel and th ay be : ust be approached with ttration.” However, these opportu
iz " . 1 ' :
logistical convenience of a particular seat. " Costs ayg % ificantly infl caution. The character of ead o
cansignificantly influence the course of proceedings. Excessi i’y engagement
3 . « LXCECssive 1l
R R . ommunications ma = concili
If an arbitration is third party funded, it may lead to mo , | y later be cited as admissions or waivers. whil atory
: . Ie aggressive en advers tone may entrench the di y Wil An-ovexty
ment strategies as funders seek to maximise any payout. Co @ Parti st therefe keab ; <PUS S geckics sooow for compromi
- : . nversgi=y. refore strike a balance: I 1S€.
ma - : nce: com
)f'i tt::ik? mcr;:ascd measures against a third party funded ~h rate, ahd aligned with the legal framin ofn::m:nons should be firm, accu-
r - . . . S 1 .
profit driven, for public policy or immunity reasons. > tructive to leave space for resolution b 18-l ot seiciently on:
. . 2% Tt should - oo
C. PRE-ACTION DISCUSSION AND SETTL ATTE o i AL R Bt ST R T2 Pl ey
. ' with the preference for resolvi ieably in vi s
 ERE: [P LT d % relationship, whereby mediation can bep;ccn as an ::fcctivc ;ic:::;:afmmbb in view of .thc b?.nsmcu
et dat pondence and settlcmen\ tiations y a par- re-establishing harmony and ‘saving face”. Sce also de C. Vers Abiel Hocsia Nh;;o;‘mﬁm
icular 1 tion . ‘ : : he 2 e ng Harmony: Med-Arb and
| y delicate position in commercial die SRR @tes or SOE: | tC h.C?nﬂuenoc of Culture and Rule of Law in the Resolution of International Commercial Dispum’:n
Unlike disputes between private ' . s ina', Columbia Journal of Asian Law, Volume 18, Issue 1, 2004, pp. 149-194.
e P parties gements sovereign o s:“-&- (he.NCthctlmds.TthuprcmcCounhcldinitsdecisionof 12 July 2024 (ECLI:NL:HR:2024:107
ll’p : 1€s are shaped not only by d proc considerations, Mt L;;:e':“::iﬂt.lm ‘celau:e (or multi-tiered dispute resolution clause) can oblige parties to attempt mediation
4150 y instimﬁonal C : : | initiating legal proceedings or arbitration, but can also be interpreted as not imposin such an obli
caimants. th g l.exnty, | oversi nd cultural nuance. Far gation. Thc content of a mediation clause and the binding or non-binding effect mul::c gctcrmincdb;
| dlmants, the challcnge lies. i gmg hese ensions while prescr\“ """-’fPr.cuuon.This depends on the meaning that the parties could reasonably attribute to the mediation
Ing the integrity of the le sit d . s - bility { form | Ch.ausc m.th.c given circumstances and on what they could reasonably expect from cach other in this regard.
procee din on an mning the viability 0 h‘ m@utton clause mandates mediation and a party proceeds with legal action without first fulfilling
gs. this Obllg.mon. the court may, at the request of the other party, suspend the proceedings to give them an
- ‘i’:[’mmm.tfy to attempt mediation. Nevertheless, the courtis not required to grant such 3 suspension = for
Yy startin oint 1 . , $ It 8 stance, if the case is too urgent to be referred to mediation, or “if it s pointless to atrempt mediation”,
not uncomm ; I;‘ s the cont dlsp ute resolution mCChﬂnle."L. wh‘“’b)‘.!hc Supreme Court did not clarify why mediation would not give a resolution in urgent disputes
l ion for agreements with States or SOEs to ‘nclude multi-® g oSy © actempt sediation. I%.
clauses requu‘ing parties to en . . a8 me i;ltiOﬂ“’( | P ose reasons could be that ministers or civil servants do not want to “own” thcot.momfof an arbitration
gage 1n gOOd faith negotlatnons, urthermore, arbitration can trigger media scrutiny, opposition attacks or even investigations, u?d carly
st“!‘f“'-’"“ can be framed as ‘saving taxpaycers money . Early deals can be structured as repegonations. In
addition, an arbitration can signal thata state is unreliable, where a settlement can help “P“".“‘T';‘:dt"“'.
1ge. See differently T.W. Wilde, ‘Renegotiating Acquired Rights in the Oil and Qu Industries: | ml)
and Political Cycles Mcet the Rule of Law', The Journal of World Energy Law & Business, \;olumc 1w|2mth;
——— y » 3 y 1at ’
25 Sceal ;.Ma) 2008, p. 71: “Governments have particulat dificulry st 3 mhg:mmk::lmti‘::??“hion
eca wAA, Ya : | it 1Ispute is ViSib]c. liti involves a forel investor lht} ad atrac . PPo* .
~Third Edits nos and K.K. Brombereken in: Zbe Guide to Challenging and E,!ﬁ,mng/hbmrw“ e D i p:) itically loaded and in f hcgctdcmcg:! 1nd the prospect of international arbitration of
on = Enforcement Strategi : . (h s;//glob’" - fhia political profit to be made out ot t )l instirution that can casily
egics where the Opponent is a Sovereign (heep iclefes™ tigation means that the responsibility for the dispute is passed on 10 a0 CX(ETE

. S8 icle/
-chmllc:nglng-:aml-cut’orcing-arbitmtion-a\'m‘d5/3“1'“'"0“/“t

-opponent-sovercign/download).

vicw.com/guidc/thc-gnidc

ment-strategies-where-the *6IVe 35 a scapegoat in domestic politics.”
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COMMERCIAL ARBITRATION WITH SOVEREIGN STATE
—20TEs

\s

ctor is the internal decision-making ot e
Clure

INTERNATIONAL

One complicating fa

- in settlem ' : | g
or SOE. Authority to engage Ifi s.t .e n dlSC“SSlonS may - Of thy ively. Equally, wh : SPEC“\l.lseo.ﬁ.ov
the legal or opcrational representatives with whom the cla; Y Tesig, oy constructxvs y- =qUatys V\; ere the likelihood of earl OCACY
5 . Mmang ;. ay be strategic value in : reso)
. aiie inet level. In such o 1§ | here MAY o Proceedin tion
but at ministerial or even cab cases, Misdirectey Co n ;nCcrtalﬂf}' and mitigate enforcemen; nskg PIOmPtly to “bltratio:ptzarsc:ow
ICduce

< or failure to involve the appropriate counterpart may

tion d 1l : X rendey ; l!r M. .
. : : refore s , ary o 3 -arbitrati .
ineffective. Claimants should the > P:e :1(:1 understand the reley ' i R [n sUM P(rjc ar 1ttra.tlon condu}::t In disputes wit, States ang
at any correspondence 1s address , dntp. 3 ured, strategic approach, : and 50
= it $h 4 d i ingfull Sdto Parties witl, . e K me? S ’ tisri }()ip -y reconcile lcgal formal; ES.calls for
apparent authority to respond meaningtully. Kty mercial pragma and procedura] clarity with pop: i D With com-
politica] sensitivity, When

ed judiciously, such e
A further consideration is the risk of reputational harp, - aPProach o e Ngagement can ot only |
face. In some legal and political cultures, public allegations of bcrcf\"cd Jogg o
cially if made in aggressive or legalistic terms—may oxomck ic,dd?\.‘
defensiveness, thereby undermining the prospects of eRotiac ISttt
Where appropriate, more discreet channels of communicatiop, mavrcgolm'
able, whether through high-level commercial contacts, diplomaric Jimz ;hd;ﬁ. .

aries, or structured working groups.*’

D. REQUEST FOR ARBITRATION
] |dentity of.the parties

| e -
Lrupdllysit’1s an obligation initiati e
I\atl.l!a“)’g, | g of the initiating party to identify the correct
arties™to arbitrate against, which may provide more of 2 challenge when
| §,shté is involved. For example, it may be a particular Ministry within the
'\ State, such as the Ministry of Finance, Ministry of Economy, or Ministry for

Regardless of the method or tone adopted, parties should tréatprearhiry
engagement as a stage of record-building. It is not uncommonfs, Snn

SOEs to argue that a dispute was insufficiently particuldfiscd prior to e - oo i 5
: : : : _ oo P R e particular sector of the dispute. Practically speakine ;
tion, or that the claimant failed to provide adequate fiotiee of its claimfy fs R R Statep : y speaking, it may be advanta-
correspondence should therefore be drafted with.awiew to establishing ¢ TR A parties as possible to ensure engagement and
d coherent factual and leeal narrative. Ev fmfo \ 1; ]cg 4 restrict inaction sometimes seen within State bureaucracy. It is recommended
SR 54 €. EVEL AIWOrmal 150G Sch d to research any other prior cases involving the State or SOE to inform which

et S}:Wllllld ;“?UC'Pa,tel.I:(Otle"“al future scrtitmy by atnbunaland be cons parties are involved and also consider what potential counsel or strategy the
ent with the claimant’s likely procedur %l;,?nﬂiﬁllbs@QQ..‘,"?.PQSI“O"& State may engage in response to arbitration.

\
Confidentiality presents another area, 6f potential\complexity. While ma
legal systems recognise a “without,prejudice” rule protecting the admissibilty
of settlement discussions;-jfjiyt§.§éapplicabilit}géfi@j‘i"\mernational arbitration 1s B
automatic, and the scope of\protectionumay vary. It is prudent, therefort
label relevant communications accordingly and, where feasible, t0 agree o
framework governing the conﬁdeﬂtiﬂity and non-reliance on such exchirs®

2. Proper service of documents

The arbitrating party will also need to ensure proper service of the initiating
documents. Whilst parties may contractually agree on the manner of service
of documents, it is rarely specified.’® Many arbitration rules are more ﬂ?x-
ible than similar rules in state court proceedings and allow for any effective

means, such as email.

Finally, timing remains a critical concern. Limitation periods ar¢ oo :',
sarily suspended during negotiations, and delay may be interpr eted 44 3
escence. A well-timed notice of dispute or reservation of rights ]cm: 2
help preserve procedural entitlements while signalling willingness to €%52

Article 4.1 of the LLCIA Rules states that:

. . . 1o 1.3 and the Respondent the
[the Claimant shall submit the Request e I::tl;;limail or other electronic means

Response under Article 2.3 in electronic form, cith : SR
ncluding via any electronic filing system operated by the LCIA. Prior writteh 37

cand | 5 ative International Com
_ pce 3 0 el M. Kroll, Compar
29 L. Markert and S, Wilske, “The Use of Diplomatic Channels to Combat State Intcrfc.fc e {;Ihan D. M. Lew, Loukas A. Mistelis, and Stc;ago 2 oara 2043
Tactics in International Arbitrations’, TDM, Volume 3, 2014, in Guerrilla TaCﬂlcs asp a’*"m "bitration, Kluwer Law International, The Hague L
’ ’ ’ ’ /ar‘ic C' - ‘

Arbitration & Litigation (hteps://www.transnation al-disputc-manﬂgcmcm’com
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om the Registrar, acting on behalf of the

chould be sought fr onse by any alternative method. 31

LCiA Coury
Request OF the Resp

) tO Submh

Oiher proccdural points must also be considered, such

laws. For example, if an arbitration 1s Seted;in London but th
aws. Cerman law, the FOrelgn leltation Periods ACt fgCOntraq

s that the German limitation periods will apply .18.:(FLP
+ lhe
'\.';

d
S the COnﬂlq

govcrned by

4) sti ulate . -
cllifal) lsavf governs the arbitration proceedings, namely 1,

I owers of the ¢ c Condllct of
arbitration and the SUpErvisory B ourt. In the absencg o
chosen law, the procedural law will be the law of the jurisq ¢ of

X . 32 lctlon whlch is |
seat of the arbitration. '

3 What legal tests do tribunals apply to decide if an SOF is “

dn o J
the state” or a private party? "Qan of

Seate-owned entities (SOEs) often blur the boundary between Public athoe
ity and private enterprise. While many of these entities operate iy Markend
offering goods, entering Into commercial contracts, and competing yif
private sector players—they frequently do so under the influence o 4; i
of the State.

In some jurisdictions, SOEs are used to further strategic %\ivcs such s
| |

ndustrial jeb.

)

icy. Even when formally structured as separate legfl
public funding, be governed by politically appoin
legislative oversight. This hybrid profile can
% or as umentality o
t just @ical; it may aitet ]

whether the SOE is acting as a commercia
must b ed as a respondet
e .

'u
<

the State. For a claimant, this uncertainx

whether arbitration can proceed at atl@n

and whether any eventual awar nforce

When confronted with the question of w an SOE should. be tﬂ?:ad k
an organ of the State or as an independ mmercial entity, arblt.ral t;l :
apply a range of legal tests. The most common approach 1S functn;)fn:h-c ool
nals assess the nature of the conduct giving rise to the dispute- o colke
Was engaged in governmental activities—such as issuing fegulat;;nt;ea ¢
Ing taxes, or implementing national policy—it is more likely to

/ :
Soviss Prip”

— B————
—

3 el Gi 3 ) e and
Danicl Girsberger and Natalic Voser, International Arbitration: Comparalivea

Edition, Nomos Verla 46 (MRS
g gsgesellschaft mbH & Co. 2001, Ch. 4, p. 246. 7%} {1970] ,
32 James Miller & Partrers Ltd v Whitworth Street Estates ( Manchester) Ltd [ 1970] AC 55 aph 60

(19701 Lisyd's Rep Volume 2, P

269, HL. Halsbury’s Laws of England, 5th Edition,

222

‘ nd the cir@m

SPECIALISED ADVOCACY

.m of the State. In contrast, if the entity was ety
- as sellin -
capacity such g goods, contracting for ge

IVices, o i
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4,  Risks of state immunity claims in commercial contracts

Commercial contracts with SOEs also maintain risks of State immunity.
Whilst traditionally the principle of sovereign equality of States meant that
proceedings brought against a State in a foreign country would appear to
be an infringement of its sovereignty, more recently a doctrine of restrictive
immunity has been established. This is reflected in international conventions
such as the European Convention on State Immunity, and national legisla-
tion such as the State Immunity Act 1978 (in respect of the UK). Under UK
law, a State is considered to be any foreign or Commonwealth State except
the UK and includes the government of the State and any department of the
government.
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