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Hans Kisen's PURE THEORY OF Law

will be something of a simplification relative both to the full Complex;

: [y Of K Hans KELSEN"S Pure THF()QY OoF Law
theory and to its transformation over ume. °l$ew| aeb=e |

int.' In day-to-day discussions, each (normative) argume { |
l.' . : 4 np“'f()fwatdmbmd

The Pure Theory of Law on (justified by) some more general Or more basic argument, We tend to for
. "l o if we look closely enough at the chain of arguments in favour of 4 mim'ga m”
4-02 Kelsen referred to his theory as “reine ReChtslghre » 4 pure lhcory of tion, we will eventually come to an argument that is not justified b P
Kelsen's words, the theory was “pure” “because 1t only describes (ha s law,.lh argument, and the validity of this final argument can only be bawdy:: ?:: hnml."'
tcmi)ts to elimin’ate from the object of this deSC"Pl{O;‘ everything thay IS nx 0y tacitly or cxp}l‘icit}l{l accepted (acclept/c\d “lon faith”, as it were), ng

| itical bi ' | ider the following example. A religi -
e s, o mprog o 8 “en” escripton of e ot Yot | o L8 el A ligon eron i ou s g
2? ]r;x\le:cd B SRS "ol 'NStityg, our sacred book™. Being in an obstinate mood, you say: “Sq what?”, 10 “:;‘sca’:db::
: : tive as response is that the sacred book is the revealed word of God. To . .
e [?tfem]"gs":;t M °fv'§i‘g’hf?; HLA iy, what?”, her patient respogse would be that we should s . God tells us 1o do,
AT S s e 1 Urn s e However, if at this poi ask why that is so, you are likely to get no more than
to Hart’s theory and how it differs f.ro.m empnnqal El;cones.hke that of John Au:ﬁ? a puzzled (or hostil his line of argument has come ¥o at% end; eitherm
Within Kelsen's theory, the normativity of law 1s, if anything, an evep MOre gg, | accepts that o do what God says or one does not.'! And there is a sense
and dominating factor. Most of what is puzzling to reader’s of Kelsen’s legal the:: in which the foundational argument, “we ought to do what God says”, is entailed
can be better understood if one keeps In l}lln(! the theory’s focus on NOrmatjy; by or impli e religious person’s initial assertion that “one should not com-
Kelsen had two basic starting points in his approach to legal theory, plm;y mit adu IS 1S QL 10 say that one could not reach the same normative
Kelsen’s view, normative claims—arguments .for.how one ought to act or fOTIn: 51 Ing othepStaring points, but qnly that, for this person, this conclu-
things ought to be—can be grounded only on (justified by) other NOrMative clajp; ¢s from o S that starting point.) e,

This is the argument, often attributed to Davnq Hurpe.,8 that One cannot dcn’\'e; by | ttha} tl';ere nza fo,""d‘:,"on"" argument implied (“m
normative conclusion from purely factual premises: it is sometime A MCnEs Just as there is a foundational argument implied oy

*L1»M S phrasw‘v ) @. - - - . - .
i e et 3 o Pl Tl ey |y il [ s il e Kot i s K
of a situation will never be sufficient, by itself, to justify a conclusion thag SOmeth; 2pp el rin i pescts oF Lant's theory o
ought (morally) to be done. Under this approach, one can only justify such 4 & know P scendental Argument. '
sion by first accepting or inserting a moral premise.’

0% t way to understand Kelsen's project may be to think of him as asking:

. . . . ® f - ') L

Secondly, such lines of justification must necessari ly come to an end@, adfollows from the fact that some people treat legal rules as valid norms”™
l

many important philosophers, Kelsen tried to show what is interesting or
adoxical about matters that seem ordinary and unremarkable to us. For Kelsen,
the ordinary and unremarkable fact to be considered is that while looking at a simple
collection of actions, we sometimes see those actions as normative. Whenever one
looks at people putting slips of paper into a box, and sees “voung™; or looks at an
organised group of people raising and lowering their hands in various sequences,

L. Paulson, “Four Phases in Hans Kelsen’s Legal Theory? Reflections on a
Journal of Legal Studies 153 at 156-157 (1998).
*  Hans Kelsen, The Pure Theory of Law (Max Knight trans., Universi
1967), p.1; see also Stanley L. Paulson, “The Purity Thesis”, 31

and sees “the passage of leg "'slb;'tiqn”;,]this translates empirical actions into norma-
6 o ) Sl » o A4 T VAYEFA L SRS S s Ve ABI: AR .
| One sbonld not over-read Kelsen's talks about a science” of I tive mean m*gs_;:;g:]]w; &g nslati onf : .,,; or on the occasions when someone says that
‘of the German “Wissenschaft”, wbosemeanipgandapphcano | - - R R ﬁ R odeod A1

- "science”. For example, it is usual and uncontroversial

BIasE %

Sx% 1 g VL
ing the ‘one now “ought” to do something (e.g.. certain tax). The
& their hands), one now “ought™ to do something (e.g., pay a |
e A S N L Foe pih ™2 Thisny o0 ' N ) B ) "

Since thosecertain- :‘&:\0 S have he o ..

g s
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Lenter, * Realisms, Old and New", 47 Valpas 0 949 at 959 (20131 _ ot b -
- . ~y o N ) > - g L ‘\ ’d B Sl M s — e —— e -
: ~x S LSl ) ok ‘ . , P it Gy 1 P . . ’ R — . Pyl
e Kelsen, The Pure Theory of Law. 4310787 &' oonle A Y 4 " ped
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HaNs KELSEN '¢ PURE THEORY OF LAw

» has seemingly been crossed, and the questio,
s.

f the normative chain of justificy;
le legal-nommauvc statement: for example, “one Canng,
10 do s0)”. If the person making this statement was agkeq pm

here (it 18 1ICg

his regulation was validly prom Yu
was s0, she would Pl'obabl)'dl'ln(i:‘e1 |tslt]:'ialt(l)r i lhge Auestioner pushes fﬁﬂhe:lﬁtw by
some City counce:(li i',:gfc :;3 ‘hat the administrator was authorised to act jj lhnsc aip
could be folflo':" legislature, and the act of the legislature was passed accordip
i csct%lown - the constitution.'s Things get slightly trickier when 8‘°
the Proclf:d‘::‘fsnmnon - <elf. The document might itself have been a mOd'ﬁcan
gets to 1 le hasic law, or it might have been drawn up under the authonsa(,on of
of an tl:ar lgaslc law. However, again, we will eventually come to a point cither
?:uilralggnal or so early in the society’s legal history that one cannot go any f“nhe;
back. and no further justification can be offered.
Following the whole chain through then leads to the following implicatiop: og
sert the (normative) validity of the individual legal rule (“one cannot park op thi
street’”) is implicitly to affirm the validity of the foundational link of the chain (¢ cg,
“one ought to do whatever Parliament orders™), for the same reason that affirm;, Ming
an individual religious belief implicitly affirms the foundational norm of the religiy,
(“one ought to do whatever God commands”). To put the matter differently, the 4.

firmation of the foundational norm is “presupposed’ by any express or implied af.
& rmation of individual legal rules. This foundational norm of a legal system (“on;

ought to do whatever is authorised by the historically first constltunon”) is W;
Kelsen calls the “Grundnorm’ or “Basic Norm” of the legal system.m g 4

For Kelsen, analysis and Jusuﬁcatmn within law thus occurs at both ¢ a
a “dynamic” level. It is static in the way that legal norms are justifi
general or more basic norms. It is dynamic in the way that mbre ba Q\.r‘,.., p

"H p

lOn 0

starts with some SImp

authorise the (later) creation of more specxﬁc noﬂ_’g§ ; y egal 1 a‘%gw his
hierarchical view of law and legal vahdxty IS somenfgps“kno - -\’}’4:_‘(3@: u-,‘_;‘- \

MNed else 'ril"o'fn Nne
- - - ’ A - 1
. L, * T N A v ,! 1 Sa] '&A\[ ,’,'& 4 ) /-

“Stufenbaulehre” (“step structure doctrine™), and was ad¢
wod( of another Austnan theonst, Adolf J ulms Merkl L

0"’% " v "’ 1‘- - 1

F IRV R e “L "'“ “‘x ‘ :" ) ‘x P %
-", ':'\‘ ‘; u.c n . l 0 ]S f“ Kdm s W|m| an ‘w‘i“thin‘ 6.v< "".‘\M'{;h?’ , 'j‘i
-~ " J‘IAWWVQ o,

arpaiie e J\M%.

C

y—
-

7 — > -

_— L

er, ’ ' innnnmholised(illegal)way See.e.g Stanley
h\xdsen s Ptne’l‘heory" 39 Cambﬁdgem.foumalﬂ % ,;
- : \ A Y : b&. ”‘ f l
] : : ¢ “\.: ’. "‘_‘ ‘ r'“ . zin m ; '. im”'king SO o
iere presuppositior ~slm theconteﬁfofa livmgm‘s"mﬁ:. é convenhon thamn
xplicit norm.” Neil MacCormick, Institutions of Law (Oxford University Prss
d his notior fbftheBaslc orm in 1914, adapting ndeasfrw

; M A'Gr"‘éat puzzle: Kelsen’s Basic Norm",
Rdseomnd ] ~5>~ sen (eds.), Kelsen Revisited: New Essa)s*
ting, Oxford, 2 m.43-61 at pp.45-46. ,

f Law, op.1 ‘x —27¢ Kelsen emphasised the lmPO“‘“::m
7t w, unlike any other system of P
‘"f Law and Analytical Jurisprudene’

_) ,« oy 4
hire; Kelsen’s Failure to Derive the Validity OIL
b“" and Jurisprudence 35 (2007); S0 2

WConeept ofLaw" 21 Revus 29 2003)

~~~~~~~~
Ay
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Hans Kersen's Pure Turory or | aw

Reduction and Legal Theory

Hans Kelsen believed that all legal norms could and should he understond in
terms of an authorisation to an official to impose sanctions: if A (citizen does X
(Wrong action), then B (an official) is authorised to impose Y ( sanction)

Thus, Kelsen would want us to translate “you shall not murder” inte the follow-
ing instruction to an official: if any citizen murders, you (the official) have the

authont)’ to impose a sanction upon that person. As the instruction to the official
is only an authorisation, one might wonder how Kelsen can explain the fact that of-

ﬁcnalS are bound to impose sanctions—it is not usually just a matter within their
discretion. Kelsen would say that where officials have an obligation to act. this only
means that there is anot rm, instructing a higher official to the effect: “if the
lower official does n ' a sanction in this situation, you are authorised o
impose a sancti flicial”™—and so it would go up the hierarchy.

This is a sl awkward formalisation of criminal laws as it stands, but its
es far greater when we try to put civil laws, in particular laws

the natural tendency whenever one posits a theory or a model of
me ways, it is the essence of the activity. To the extent that one can

ex social phenomenon, like law, in terms of one or two concepts,
ocess of theorising seems to be a success. There is no point in a theory that
:gx ,rephcam the complexity of the phenomena about us; that gives us nothing.
planatxoms mc&csanly an attempt to explain an activity in other, simpler
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oxtreme in reduction: an attempt 10 reduce allJlal:;s l{?n Sz:i;')\z}rticular form 2 % | Hans Kersen's Purt Tiomy or [

! : , 190 ngJo Sd

as H. L. A. Har POt 0u|: \lgc?hgl;"c?es[litgof simplicity, ml:ls’fggﬁlcl‘!o !aw,zz \:;h ile both Hart and Kelsen emphasised the normar:

such reductions Sl e ences of trying to force the var; Gt lar8€l ¢ Wh'ﬁ riticism of more reducﬁvce o 1€ Nofmative aspect of law

surface matter, as the likely EOIHE poor fit and a risk of mi o ouS lega] o 0 B Tered 2 Hart's view of the normasy T Cches, their notion of gy < 2™

. cinole structure are awkwardness, poor litand arisk o mlSleadmg th O tive” diftered. iew of the normative reduced it 1o 4 . O the “torma.

Into & SIng Cr ypes of social facts, while Kelsen resisted any reduction of Combination of certgin
. 3 . ao

Hart Versus Kelsen that is, he denied that statements of what one ough 1ve” (0 facte

: . t10 do (legall
translated without loss into some description: Y OF morally) could
hecause of the limited dialogue between (or overlap in) H, | be ptions of facts aboyt the

Perha : Hart's theory tncd to trac.k and explain actual social : he world. > White
| -(4 scholarsp:nd Hans Kelsen scholars, the dnfferencgs between Hart and KelA' Han | work s “dcscrlptwc. sociology”, and the carefu} disit)ir::ilg,? (with lah;tﬂmg of the
frequently poorly understood. Sometimes Kelsen’ls Seen as an imperfee Stt)en iy versus having an obligation, acting out of habit it o;i,ne.i.. f:lmg obliged
point between Austin’s mistaken Views ”.‘“d)Hgl‘I: ti‘;'t““tonsd(a POsition mm"},’"‘% ferent kmdsrt :2 r:ge;g' aK.f"S‘“ sh"‘e"? tended to be more abstract. g ¢ G
not stand up long under close qxamln§tlon : Saehs S at;*: that Hapy is mer:? what purpzt A pure theory™ and a neo-Kantian analysis, dppropriate for
Kelsen in clearer prose. Even if til‘ls is meant (0 be complimentary Kelsep 14 The mo s D o methodology, which have S
does a disservice to both thetohnsts. Th.'ts section will briefly discuss somg ¢ e goffgs'gtfﬁi s o) the previous one. Hart’s anafue.
things that join and separate the two WIIIETS. uilds == art’s analysis
Tﬁerc isjone question that theorists who focus on the normativity of Pl | participants) anthir tc usage. On the other side, Kel perceived by their
Hart as well as Kelsen would fit into this category—could be said (g pe lfyingm:g ‘ log};zlrgr st :

answer: how is a legal system to be dis.ting‘uished fron} the orders of gangst
For Hart, this question led to an investigation of the c}lfferences In action and » N
titude between how we act when we think we are acting under an obligatiop % o
how we act when we are being compelled to do the same action. This, in turn alnd
10 Hart’s discussion of the “internal aspect” of rules and of law, which is basiced
his approach to legal theory. . 0
Kelsen’s response to the gangster/law question would be simple: thoge Who see
the actions of the people in power in a normative way, and thus Presuppose
Basic Norm in dealing with official promulgations, see the officials as legitima
authorities; those who do not see the actions this way will see the people in'sas >
as gangsters or their equivalent. In a sense, Kelsen’s response is co le
Hart’s: the difference between the commands of valid law an N
gangsters is determined by, indeed 1s constituted by, the attitu
subjects. :
Here, we also see how legal positivism links Hart and Ke _ W)
difference between gangsters and legitimate government by, fo€using o ,'.f g
or less “neutral” question of citizens’ attitudes. Hart arid Kelsen’s positions
‘making moral judgments. They pass by the morgrobWiou answer ¢ the gan
law guestion, which would be quickly given by'apitural law thedm: that the i §sKelach hecame omlsh o i Goestics
e common good, and the laterdonot. (NS T M another, and inquiries regarding it n g JUsiYing” o

i
u -
é- .vx._-w'- 3
Cand -

erg Norm

= Xs,no - .
- d ;' oier)
e M\;{.ﬁv_ = et -
e
Lo

N
»
.

Hart

-
—

Bl
. ALY ™ .y’ . . L) gt s v - ~ . .'~.‘
o and sionifica e S

v Vi, .1 : 2 ' - v e W 3 ; ’ & v .~

v_.' .‘ ';" . 4-- . ) ‘: -4_"- - . . . (‘C" ::. .._..‘\:' ,‘.-. RN .“'_.:. L :.', .c y v‘ J ’ 2A w ' : . " N *‘ . N ,Q - J ‘ ..\

.
. - ' ey
-

s
» T
é
f
.

A
é é L]
a b »

a 18
an attemnt Qoo oo ©I'W Harre [
<1 ’ - ""LIJ‘\'\\:",L'("\‘"o‘V.“'!{. ) !.'." IS, LU
2 :.\. :-;?r“‘. \IT ,’ fv‘l'. ¢ -y " .- B Y . :
Pl VA LASRATIE ) L 0
MM n]n:.’p '..,“".".7.'-"';1.&

(L f Nyt Sy A

sy . -
N T 2

yse all laws 1n lenns

'Jf l 1111

Py AAAL
o - I e T -’ . e “ 3 . ' ﬁ-...-".;. \qﬁ\‘| ) "' l
I rivr ( rosvicod oy t \'."1,. row b ,.'\,\.,‘. Vh
AW IO 1 .:“,'.’z_‘,';';\,u;ﬂ.."J,,:h/v‘zf.\-‘-..-r. £

- “~

Vv
Jence and Philosophy

. HAart. Joceyr '-l:.{lc f}'!‘/ﬂ'ﬁ‘tw;f"/l onee and | <0
My Xl 'J./n""l"‘.f.-“ﬂ “-ﬁf T AT 4T . R SV
342, However, one often gets the impressiont
. i 9 - . Le 1 1 o : 2 St ANE o
- "',\‘l.“._(._ '.’-.”bv
A« A =4 B N ‘# Ba"Da - . LAy Y
W ) s V‘ f e ,'-- .'-\& -
. evns 1 o ) - ) w
secause Kelsen's starting point wasso®
Lo R
- .) " ‘b"o‘r:‘; ‘ " \
-

. . l\ ‘.| ‘, . -:.s )
AL T4 i‘-'JHl- ‘ :
- ;’."l.f;: b . .-

s..l }\

33; Kelsen, Pure Theory of Law, p8.




B ——
- B —

N - Turory OF Law
Hans KELSEN 'S Purt THEORY

_meaning and as a contingent SNty crog »

C oEY
as a kind of Sc‘::::\c: oocrn 88102:2;‘38‘“32 Arguably, this line of inquiry wgs Y ang
aled by Cgf the changes in his theory OVE! time, as well as some of g stat Wag
bch‘md many later WOrk-® The problem of thp existence”, meaning” and “Tangq
notions of the 1a < a difficult one for all theorists, though H. L. A. Harg .., 8ie"

much less awkwardly than Kelsep's |as(:'t‘v(se¢
Ork
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We take it for granted @ aws and legal system under which we live can
be criticised on morahgrounds, that there are standards against which legal norms
can be compared andsometimes found wanting. The standards against which law
is judged have ~ s been described as “a (the) higher law™.’ For some. this

that have been stated in or can be derived from

thers, the reference to “higher law”™ is meant more
it at least reflects our mixed intuitions about the moral
, that not everything properly enacted as law is binding
er hand, that the law, as law, does have moral weight—it should

d 1n determining what is the right thing to do.? (To clarify this
t point: if @ a hz?d no intrinsic moral weight, we would feel no need to point

overriding the requirements of our society’s

, approach traditionally associated with the title “natural law”. historically has
focused on arguments for the existence of a “higher law”, elaborations of its content,

®
i !-‘In.'?s-'-
" »

d analyses of what should follow from its existence (in particular. how citizens
AHR v_"-,'-"-*ﬂ" g oy ..-c— e,

he positive law—the law enacted within particular socie-
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N ATURAL LAW THEORY AND JOHN Finnis
| :

s were manl)('j Romat; writers on law) by

BC). Cicero Wi S5 0% X philosophers (some Would g0 30 1ar as 1o say thyy ¢~

works of the m%mﬁkelsctgoéll; (prcstatcmc“‘ of already established Stoic Vicws). l ':c‘; .

mgr?ly offe h?’r om Cicero, One comes across most of the themes tradiuona"ya:
ef paragrap .

::ciatod with natural law theory:

. ; re; it is of universal applica;
<« rioht reason in agreement with nature; ion, y
Shdpihetnn ito :u‘mmons (o duty by its commands, and averts from Mhaf‘g'

o R W
ing and cWﬂasmg’p\nd + does not lay its commands or prohibitions upon g&“ghng

??11:,“‘1232:‘33?;& have any effect on the wicked. It is a sin o try to alter this l:\'ve lin

it, and 1t 18 iImpossible to abolish i .. Mor
o , miot to repeal any part of it, an olish it
I\S\'::;:?n\;?tt;]cefttg:ctlt :ror% 1ts olgl'i:gations by senate or people, and we need not | fitirely

' : 1OL100K oype;
ourselves for an expounder Or interpreter of it. And there will not be differe OUtside
Rome and at Athens, Of

" nt |3
different laws nOwW and in the future, but one et a;vs
unchangeablc Jaw will be v ¢rn

alid for all nations and all times, and there will be ope

: ' hor of this law, its promul a
that is. God, over us all, for he is the aut . promulgator, gng
:zfdo:ucli?\rg judge. Whoever 1s disobedient is fleeing from himself and denying hjg hllmx
nature. and by reason of this very facthe will suffer the worst penalties, even if he o

: 3 "y QM
what is commonly considered punishment.

As noted. many of the themes of tradit.ional natural law are a}ready present iy
Cicero: natural law is unchanging over time and does not differ in different o
ties. and every person has access to the standards of this 1‘1‘1 gher law by use of reason,
Additionally, as Cicero stated elsewhere, only just laws “really deserve [the] name"
law. and “in the very definition of the term ‘law’ there inheres the idea and principle

of choosing what is just and true™.° .
Within Cicero’s work, and the related remarks of earlier Greek and Roman WIit-

ers.’ there was often a certain ambiguity regarding the reference of “natural” jy “#°

“natural law”: it was not always clear whether the standards were “natural” becz
they derived from “human nature™ (our “‘essence” or “purpose”), because ~
accessible by our natural faculties (that is, by human reason or conscience
they derived from or were expressed in nature, that is, in the physical(yer
us, or some combination of all three.® (Henolibey
As one moves from the classical writers on natural law to

ia » .

ers, aspects of the theory necessarily change, and raise diffege

to morality and law. For example, with classical writers tfie, St

 standards is said to be (or implied as being) inherent in tficwmature
early Church writers, there is a divine being whodCtively intervenes it

nd.® To the'extent that the

o speakiof higher standards
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 the classical writers referred (o a (relatively P
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ind Its Present”, 57 American Journal of

| NaTurAL Law Tueory Ann Jous Fivne

nherent in human nature or in the nature of things, the
.on of the connection between these standards and divine comman e the ques.

: for ex
hether God can change natural law or order somethin that ; ample.
:uestion considered by Ambrose and Augustine (among g'ht“ﬁ)": :mr:ze lr;fn[,h:

Y also had 1o face

o
&
—
<
)
-
c
e

e most influential writer within the traditional -
unggubtcdly Thomas Aquinas (1224-1274), However,a&paa;’gyoga‘ml law is
proach 10 law—that the theory of law appears as a small piece or appi

| larger theological-moral system-—should be kept in mind when mm‘m of 3
‘ with contemporary theorists.

Aquinas identified four different kinds of law: eternal law,
and human (positive) law,[% For present purposes, the im
natural law and positive ccording to Aquinas, positi
| natural law. This derivm different aspects. Sometimes

what the posiftiV% Ld be: for example, natural law
rohibition O . At other times, the natural law leaves -

| fbased on loc oms or policy choices):" thus, while nm fizrwhmc:;e

! ation ofaytomobile traffic for the safety of others. the choice of

shoul e left or the right side of the road. and whether the
t 55 or 65 miles per hour, are probably matters for winch
‘be, ompatible with the requirements of natural law The first
. 18 like logigal deduction; the second Aquinas refers to as the
don, or “concretisation” (determinatio) of general principles.”2
s, thg question 1s what their obligations are regarding just laws and
. ord.mg to Aquinas, positive laws which are just “have the power
WE"In conscience™*—roughly, this means that they create a moral obliga-
,obey them. A just law is one which is consistent with the requirements of
law—that is, it is “ordered to the common good”, the law-giver has not
eeded its authority, and the law’s burdens are imposed on citizens fairly. Fatlure

natural law, divine Jaw
portant Categories are
ve law is derived From
the natural law dictages
requires that there be 3

vith respect to any of those three criteria, Aquinas asserts, makes a law unjust;
but what is the citizen’s obligation in regard to an unjust law? The short answer is

R it s T e o L N S S |
that tﬁeﬁlﬁd,morﬂobhgatt?n to obey that law. However, a longer answer is war-
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HN FINNIS
' THEORY AND JO
ATURAL LAW

N
T [ NATURAL Law T
the Natural Law If, however, in some point ufclonﬂicls Wi the| HEORY AND Jotne Proyie
is derived from the 3 ~w but rather @ perversion of law™;16 5, 4 o~ lay _
'of pature 1t wnl:c ﬂ%}:f'“fﬂzchel: than laws; as A}:gustme says, ll)\ law thay is[:?lj.‘lst | m% ‘&z‘;)"r':bg%?:?:;ﬁfg&:gs ;gr“':‘eaz;":(;;o‘;’::;: A;.qllll‘inas Made his remapks 2
Jaws] are acts Of VIOICHE so finds similar statements by Plagq, A .. s an - : ; of the position '
coms L0 10w heexeplonaf Ciero's e sl [ 0 e f e Wl e
Cicero and AUSUSHRET T, <jon of the nature of law.) e s S A SR e drgument. For example: “yy
not of a S)’S‘_cmat'c d:zc&scs;?gniﬁcancc of the phrase. What does it Mean law 15 ":g:s:é&;fif ?( wa::\:e l:c(\l:r i‘;l;zi:dse?hszt and therefore Citizens can in ;:)ho:
B el gm law is “not law”, “a perversion of law” or s 0% .C".'.‘s'[?}:‘i:s is a common understanding of the idea :ﬁamey ld feel free to disobey
that an apparently v law”? Statements of this form have been offe aCt of it resses a conclusion that is controvers: L an unjust law is no law at aji
violence ra‘ther v ? :-a s' First, it might mean that an immoral law is .: ©d ang but ,(.expeven an unjust law: for example ‘x/t? Elal] Th?" are often moral reasons for
interpreted in o';got,fg:mryyﬁ}\glish jurist, John Austin, interpreted slatcm(;t valig Obe({:lrggand public disobedience of the la'w mic h::r:dams i iOfa generally just legal
lua: g:lg alllls &fmmlentawf' Sir William Blackstone (€.g., “no human laws g, 2}8 by ;z;ral reason for at least minimal public Compgliancc with nl;ed:nsz“ “‘i'm there is
validity, if contrary to [the law of nature] ‘2 st hlfvrn;fgner’ and pointed oy 31?1 a hint of this position in “tq“":,as (he stated that a citizen is not bound 1y o .
such analyses of validity are of little value. Austin : law wthh. tnhmp?ssii :g u l:rden on 12? subjects” but only if the lygg oo b:
: ou : er harm” : .
: or positively beneficial, be prohibited by the sovere; resml‘:(:)wllater natura @ orists, incl d')’ S been articulated at greater
“Suppose an ?Ct d;‘&o???tzmng?this act, 1 shall be tried and condemned. ang i‘f8;1 uéue, i lcn%; reyrcmai : N etets :; ing JOhﬂ Finnis,® as discussed below
the penalty © 1 ’ : obj ¢ : O understand Aquinas’ £
.:Jﬁ segtencc. that it is contrary to the law of God ... the Court of Jugtic, \Jve;cﬁ requiring a mo Q‘ iOf legal validity, or who reach tha? ts’::t':sta:gm e
demonstrate the inconclusiveness of my .rcafonmg by hanging me up, in pursuance of the independeatly, out purporting to be interpreting Aquinas. Amo Vﬂ:conclqszon
i ' ned the validity.™"? 18 DOSILIO G ; ng prominent
law of which I have impug exponents P ustay Radbruch, Mark Murphy, and Philip Soper.
Though one should not 100 quickly conflate questions of power with questioy, | /t\qm & r cthicallss";(:zm“!?s:l’?yf? more the structure of an ethical
of validity—for a corrupt legal system might punish someone even if it were showp SY$ @ : ystem itselt. For most of us, little practical guid-
that the putative law that person had violated was m.valld under the system’s o
procedural requirements—we understand the distinction between validity under the

system’s rules and the moral worth of the enactment in qucsﬁpn.
A more reasonable interpretation of statements like “an unjust law is no Jaw al
all” may be that unjust laws are not laws “in the fullest sense™. 2 AS we might
of some professional, who had the necessary degrees and credentials, but
nonetheless 1o lack the necessary ability or judgment: “she’s no lawyfr”
no doctor”. This only indicates that we do not think that the title in th car.
ries with it all the laudatory implications that it usually has. It may for |
our purposes, knowing that this doctor is not competent is the m rtant fact; d
however. the fact that she does have the required certificatio im eby
or made entirely irrelevant. Similarly, to say that unjust lak not real
| force or

may only be to point out that they do not carry the s th
th”"higher law", Aceord-
m ux e A

Q l @ieval and Renaissance Theorists

In later centuries, discussions about natural law were tied in with other issues:
assertions about natural law were often the basis of or part of the argument for
individual rights and limitations on government: and such discussions were also the

groundwork offered for the principles of what would become known as “interna-
tional law™.

same reasons for action that come from laws consi

= o

21 : Blsewhem,Aquinnswmle. “But even an unjust law retains some semblance of the nature of Law,

i, Al sy R ~ since it was made by one in power and in this respect it is derived from the Eternal Law". Aquinas
- work, can be found in Norman Kretzmann, “Lex Iniusta Lex: aws'on Trial | _ Summa Theologiae, I-11, Question 93, Art. 3, reply 2, in The Treatise on 1>
PR N S e L A - v e N QS (:. ANNL S el APV AR g TR X e W ST 1 gty O A F A -P-z -
Court of Conscience”, 33 American Journal of Jurisprudence 99 (1988)4 ™ # Aquinas, Summa Theologiae, I-1I, Question 96, Art. 4, : Law.
v V"‘/\‘i?:ft ;' "' ."_'-'-'.;'A’-3'.3 Ay . SO p ‘ EEN P W ~ "& S ?33,{?'3.-‘;)'{‘ . W‘%%‘tlﬁ{?.?f:}é{%ﬁ%{ ';_- i < -. . An‘ m m m me. m~ h
© Aguinas, Summa 1 heologla I—n,Qmsnon%.An.Z.cogpus,m e FEQllSE on Law, p.288. ~John M. rinms, Aquinas: Moral, Political, and Legal Theory (Oxford University Press, Oxford,
yinas, Summa Theologiae, I-11, at Question 96, Art. 4, corpus, in TH# Treatise on Law, p32] J98)4ip 27 ind il 12/ Binnis sugsests that the Latin word Aotines used. rote o it &
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NATURAL LAw THEORY AND JOHN FINNIS

R NATURAL Law THrory &
. : ' ND Jouy F

Francisco Sudrez (1548-1617) is regarded as the ggcate'st scholastic thinkg IS
than Aquinas.?’ Sudrez’s Swgrk on nahura'lsleas“{‘g]ielgrywhfs‘\:nwllth'AqUinas on at(l)th‘it | o evaluate the discussions of writers from digtany limes with

'O 1 *TS. asl d { 1T ' - ‘ ,
(Wo m'u?(manl matters. suarez cmp! Wit (th YSING natyprg (m Hay modern anglyhcgl jurisprudence. Cncgro, quinas, and Syre, the PETSpective of
law, while Aquinas had emphasised “reason < (the extent to which mora] gy, Ora)) with social-scientific-style analysis of law, 46 the mod were not Concerned
are best understood as equivalent to the will of a la\\(maker, here God, of lhel posiliVism' apd their critics, could be said to be, The early na:;: ;’?Vocath of legal
to which moral standards are best understood as derived from fOUndational Xleny concerned with what legislators, citizens and governments oy ;11 AW theorists were
of reason);* and Sudrez’s understanding of the “nature™ in “natura] |gy, W"‘Xloms :n good conscience. It is not that these writers (and their folglot 0o, or could g,
knowledge of the good derived from knowledge of human nature, i, & aS thyy questions like “what is law?” However, they were asking (5. WETS) never asked
Aquinas, who had advocated the converse position (that what is “naturg]” tfram o | ing point for an ethical or political inquiry, and therefore one sho?:;smo"s as a start.
man beings is what is reasonable, i.e. what is consistent with their natyre e Or hy. l o compare their answers with those in similar-soun ding discussic ngt be 160 quick
able creatures).® easoy, ‘ ers, who se€ themselveg as participating in a conceptual or sm,o"(‘)s x Z ;eccm Wril-

Suérez’s writings strongly influenced Hugo Grotius (1583-1645). whose v, One further point: while the natural law tradi gical task.

on natural law theory established the foundations of modern intemational |0rk associated with th
though Grotius did not share Sudrez’s focus on “will”. Grotius wrote of gh, n?lw' articular’s th
based on Reason that constrain what governments can legitimately do, ang o € tociated vl
tons can legitimately act towards one another.’! As based on Reason, thig y e
natural law, as Grotius himself wrote, that would exist and bind us eyep i "‘]‘2 a i
were no God. By speaking of constraints on government based on individya 0 ghre
and by offering the possibility of a secular natural law theory, Grotius opened the
path for the later liberal natural rights theories of, e.g., John Locke (1632-17(4) and
Jean-Jacques Rousseau (1712-1778).32
The eventual repercussions of natural law and natural rights thinking in politi-
cal theory were far-reaching.* To choose one well-known example, the Ame ican
s

Qsﬁaﬂ e ' n general, and (later) the Canholi::S C. hahms b:f:
faith traditions.? thought) as-

1S the most influential legal theorist of his enerati

th | ratio - 564
radition (with work that extends far bcyondglegal tt:e:r: ?;i:o
d many other fields"). Finnis’s work is an explication and ap-

as’ views,* with special attention to the problems of social theory
analytical jurisprudence in particular.
iis, the basic questions include the ethical one, “how should one live?”,
eta-ethical one, “how (by what procedure or analysis) can we discover
swer to ethical questions?” These ethical and meta-ethical questions are
ary; legal theory for Finnis is best understood as a small, if integral part of he
afgerpmject'” A IS R T Y e
Finnis’s response to these basic q

Declaration of Independence (1776) claims authority from “the Laws of Na
and refers to the “unalienable rights” of “Life, Liberty, and the pursuit of
ness” (this phrase itself is a pleasantly hedonistic revision of Locke’s li
natural rights of life, liberty, and property).3

&

esnons involves, among other things, the claim

| : 2 SR> BERE RCSTRA SN gNS RN N SR, YR COME b ot e - ~ R R !
that there are a number of separate but equally valuable intrinsic goods (that is.
...\ 3 .__' . ----..’,"-.-'.'-._y‘f.. i'f"r-.-‘ , '. \ d - ...'- » :Q.o.:..,.:--.-‘ .. - . ~

things one values for their own sake), which he c: S “basic goods”. In Natural Law
enerally Sean Coyle, “Natural Law in Aquinas and Suare and Natural Rights, Finnis lists the following basic goods: life (and health),
e e ;i‘w knowledge Ply‘ wazaﬁ?(‘-Tﬁﬁ'ﬁ?\‘&iﬁfﬁﬁ",\Z' ity (friendship), practical reason:

e A A ke & Nerartsy ora Aol daditne ratt onekiy om first prin¢iples? B ST
== At ® o A e e e N s s h LA R YT e g IR %, &P LS T EFTrTSE BT
1NN atural [ .aw an wural Ric - -4 ‘ -}Bf. &, iNat W U :
Vs et g e
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= 'j',‘:,'.'.-\-"ilﬁ‘lvf-(:) " Finnis’s work a
- ‘i 3 AR e A : ' Pe.A Xa : - ’

Ade: el

l (:‘:.':;J. nis t.n:&"? ﬂ[g."f’g '{3;"_.:);.1:,". vliation of Aqui
D P Ry P, %Ix‘?-'i..-.;‘-f*gé;\?;.=""?'.';-:-.’-'-".,Ii'.','é,* el N e
-,‘ .@ eI r.\oc‘ i‘f-}/.'-: \‘,‘V"‘}gfé’gu'(:””",t ‘,““‘"‘C. . it
B S e R A R B e PN S o
~ -.fﬂ__mmothw;c'ommeqt@[ s Who put forward distinctly GEeE
- See, e.g., Russell Hittinger, A Critique of the New Noturat Sgues
Press, Notre Dame, 1987) (offering a critique ¢ e g
, 1AW theory), A detailed explication of Finnis's view o SN e rostarament OF
For a clear overview of natural law that could serve as Ot Goorge (ed ) Thed
Robert P. George, “Natural Law and Positive Law", in Robert B G0iRe (08 Ry

- Essays on Legal Positivism (Oxford University Press, Oxford, 19%
[71)

udent ed. j-)‘f." ¢ ﬁasle(t, ed., Cambﬂ:::
he transformation of Locke's 1064 °
on. see Pauline Maier, American
York, 1997), pp.123-143, 160-170:
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