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cm-‘m'cuon' to strike out the claim. 4 oritg Inhgy. ublic law matter for the purpose of the rule. The term l }lhno L

3-010 There is power to transfer a claim to the Administrative Cour n at least two senses. First, it may refer (o t‘r)ut .hchm'*
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= decision (and in this sense conslitutes a

tion of those rights or an injunction (o prevent furghe of the public Jaw remedy) are

: Funlawfy g ﬁ gmh cases can only be brought by judicial review
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which raises no issue of public law, should be brought by ordin ,
distinction between private law rights and public law issues i< clca;lry Claim » The
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Cases involying both private and public law
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= .-”ff,  on (WO .grou’ndsi first the ficcmon hc_rc infringed the tenants’
2 rights whereas in 0 Re:ll).r no private law rights were in issye and
ha public | sgues in O 'Reilly were raised by the plantiffs who initi-
Ly 7;--r-fia‘;'.“ 10 onsider that any of the exceptions spcciﬁcall; (:3?:(:
e ReilNpPlicC in the present case but, nonetheless, the proceedings were
{0 olopec jﬁ | .i‘s___gpt clc.ar whether he L:onsndcrgd that the rule in O’Reilly
£lybecau _ » both private and public law rights arose or whether he
should notb&prevented from raising public law ISsues, at least by way
G IRy iMNaw c__l_aim. In any event, it is clear that it was not an abuse of
STTARRET ) .‘?".z or make a counter-claim involving a challenge 10 2 public
ess [ elc t‘l{?p,-oceedmgs also involved the vindication of an existing

- ~
NPT -+
e 10 4 CRY.

nd coult
5§ S. Lord Fraser giving
Rt "'f’i whiegeas here they were raised by way of defence and
| sfedihat a furthic exception should be made to the rule. namely that an
~1 ~_<.'-s.’»'.‘.lv

wngnt.
75 Wee of _fi:}’ \dopted a similar approach to Winder in Roy v Kensington
S {_,f;k(;._;';jj‘g‘* Practitioner Committee.** There, regulations* provided
doctor ought to be paid a full basic practice allowance if he provided general
Siaal se ,;.i_(,;;f}{n.‘ in the opinion of the responsible committee devoting a
ibstantial amount of time to general practice under the National Health Service. ™
e defendant committee were of the opinion that Dr Roy did not devote s
antial amount of time to general practice and reduced the allowance payable
() per E@ ordinary private law proceedings claiming the full
yallowance. The committee applied to have the claim struck out as it involved
law challenge to a public law decision (the decision to reduce the basic pay-
, ’Qu been brought by way of judicial review. Their Lordships
ysed the regulations as giving rise to a private law nght, denved from the statute
gulations, t 3}"}, 1@d"forthe work that he had done. The amount of the pay-

s .l-.;
nch shou.
N .".‘c

1ay be affected by a discretionary decision on the part of the committee but
{id no n':t:;‘.'j"f{i‘;: private law right nor did it mean that any chal-
ladiscretionary decision had to be brought by judicial review. Lord

A that where a person asserts a private law right, whether by way of a
ence, he could proceed by an ordinary private law proceedings
hat the f_»f‘(a‘?_ir’-.,-& : ;might also involve the examination of a public

v
. « ) 'h" v

da . ves made under reg.24 of the National Health Seevice

tical Regulations 1974 (SI 1974/160).
Ut dicta in the case suggest that an order for payment of money due
Aal review, That i true if the right is a privade law ngh. If, however,
W duty only, there is nothing (0 prevent the court granting an onder of
lic body to comply with its statutory duty by paying the money (s,
2% p. Coade, The Times, 10 October 1986 discussed at para.6-031)
lic body was under a duty (o pay the money (see. e.g. & v Birminghars
4[1999] 1 WLR. 33).
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law issue. Consequently, as Dr Roy was seeking to enforce 4 ry

S acain in Clark v University of Lincolnshire and Humbersido
remuneration, albeit one where the quantum was affected by apdig *ryide

ale lay ‘ S of Appeal refused to strike out a claim based on 4

: . : TR 1gh Ol APP* . , ged breach of

sion, he could proceed by ordinary private law procecdin, ﬁ:ctn(vnar}.gdc‘ 0 R lationship between a student and a university notwithstanding v,

considered that the arguments for excluding the case from the z?n:h Lord [ ge Bones which could also have been litigated by way of judiciaf reyiey,

Mackman or for treating it as an exception to the rule were coﬂClquil\[ in cm‘"{ i that case was a statutory body created under (he Education
sive 7'¥

. — . _ ' ..I BRSO S5 7o \ ’ . o ;
could proceed by ordinary private law proceedings. Lord Lowry ywae ini'l]nd Dr Roy 1088, AS ﬂgbod)' Perforr}:;‘ng( Pt(l)l\):llc functlloqs, C‘lalms that the University
cight factors which can conveniently be divided into three gro{,ps' : "Cnccdby 1 (o act in acc RRADCCWILLEIIS:OWN regulations would be dmenable (o
l o 3 Hiend, h was capable, in principle, of being the subject of an ord
secondly, procedural considerations such as the likel Cedingp. syntract. A
thood of fa 85 ne. in effect, that the University was obliged 1o act ip accord-
al a PErson assert. e LN ! :
il S v offfudieitl review and that it was an abuse of proce
In judicial review

of the rights in issue: here, the case involved the enforcement of pri':,m‘ the ng eview. fc |
Rhits shich inary claim
. : S5 s Clual d; s
curring which could be better dealt with in the ord Fooisputes o peg but had failed to do so when awarding her a third
ing rights should not be subjected to the need to obtain permi earec only. 1hC
lute W $S 10 bring
3-025 A similar approach is evidenced by the decision of the Court

. . i I é&paying student, the claimant also had a contract with the
(derived from statute) and those private law rights dominated wn T .53 In the present case, the claimant brought a claim for breach
By Consilerationg of BOLICYIOE PRRCIpI siich s lh:‘l‘)"c); ig lfft;]m [?roccdufc; an& o ‘ ( s(ﬁ'.} ity contended that the claimant should have brought
o e R R e Gonstait, slicable ISSI0N 10 ingy s h’“~ p dfter the expiry of the three-month time-limit that wn;la

; e of Appeal in p.s N e ial review challenges. The Court of Appeal decli .
ish : : Ppeal in Bris. Snlyamjudicial re 1ECS ppeal declined to strike
o Pt eniie Bt BER S et oo, mTls:}oners had unlawfully refused _' v imply because it could have been more appropriately
Court of Appeal held that British Steel had :'Ci ::m:;':‘apa)'mcqt of the duty, The PN v of judidialseview.>* Rather, the court could use its powers under
W Or private law rio 4 PRGN G : : : ; 5 5 ‘
recover duty unlawfully demanded and that they were cnlitlgd { ¢ AW rightfg R 10 eNSUTB=LISS © ch claims did not involve an abuse of process. The

Lt sich Bases would not therefore be on whether the right procedure had

0 Challcnge the
ublic law) ip the 1 butlwh grtheuse of the ordinary claim proceedings involved an

uty, Similarly,ug ’ s stempt 'g‘(_firchmvcnt the protections included in the judicial review

lawfulness of the refusal to grant relief (which was a matter of p

context of ordinary private law proceedings for recovery of the d %

gg:: ::n?g;’:ll t?)ﬂt:l?ethtzt \h;herec :t ;:.}r:on ;S sc;k’"g ‘f’ e"':()f CC a private day N e, G -.’;;r;[if;,- roach has been followed in subsequent cases where the courts

ordinary claim notwilhstar;d' pthy: blic | 3 5 Ay proceed by way SN ed whether, 1n all the circumstances of the case, including questions
ing thal pudblic law issues surrounding the questfc e would be an abuse of process to allow a claim to proceed.*

whether behas fulfilled the conditions governing entitlement to pavifich i :

.aﬂse."9 Similarly, a claim for restitution to recover money paid for sepwicés, which

if there had not been a public law error by a public body, would nmﬁayc,/bc'cn pai(i

by that public body can be brought by way of judicial review.50~ "\,

v is that ,;;;{}ﬁ{iu both private and public law rights, then allowing the
,Cf,.;r;;z-;j.‘gr‘; would enable the claim to be brought long after the

T mary prc v'"'li{io;n for public bodies is the requirement that claims for
o

e [,f;i' and in any event within three months. The dif-
3-026 In Steed v Secretary of State for the Home Department,”! 38 sON comp

- . » . , "y : q'.'.,'l ;bl_'iv :,.-..‘-'.; ‘ . 1 1Cl V' . ¢ ' : ave .-. i -
about the delay in processing a claim for compensation ‘statutory.s ' ey w ‘tfogfjudlg;ili;e :lc\;vt g:;%gﬁ:m gifrf;\tp ??‘:L'encgﬁzk f‘lr“g”.m‘
§ - : o of : N N . M0NS O1I T 'i ‘m les ¢ ' CIc - H
whereby a person was obliged to surrender a hand g authoritics, :@‘hcn 1 o1 the public body and the remedies sought wers
- ; . : . » oy ) “r_ Q o f ( eV fv"\"‘,‘,\‘\'t c . . 2} » \\ ST
feectvec & Payment elivalent 10 the Yaluc of the haadgun. The clgmpPissuod IR - aion o an injunction, intended to have the
- an ordinar dﬂmfgﬂhennpgldamoum,togcthcr terest. Thg Hougg of Lords " DD s, o e x
held that the claimant had Ty S e e L of the public set aside or to prevent it giving effect to its decision, then it
neld that the claimant had a right to comp once the itions for pay- R 2 . : :
P A hat it was plainly arg > - yropriate to refuse those remedies or even to grant summary judgment
L A A L e L VAT B Lyben.a was ooliget 8 n that aspect of the claim.* In thi the time-limits in judicial
- . y for Commnwﬁw ' Jil L1iC ‘."". -3 ?j\:‘ r.o ’: ' e c almo n lS way. lme- lml ‘nJ IL

etion in re ‘qg, to remedies in ordinary proceedings, could be
1¢ decisions of public bodies were not left open to challenge
Va | R TR

of time. If, however, a claimant also had a money claim,
ontract, that claim could proceed in the ordinary claim.

able time. As such a claim was, in effc im for money due (o
d when it was ¢ ue and could be bro ougliyby way of ordinary claim.
s not limited to challenging the reasonableness of the delay by

{ « -

'
M

S o o ald strike out a claim, in appropriate circumstances, if it were
'v“ ﬂ‘%‘. -‘ ' ‘-\‘.-. ‘ .. '?J- 8
NEIREE- , Y, | N —— ';" .z..
f case a writ, now by way of a claim under Pt 8 of the CPR. f.(‘
SRRk G | b sl

[1996] 1 All ER. 1002 at first instance on this poial Tepiyren
B .‘.'W-;‘:“a:l‘_ﬁ..’:{ o e “‘)‘ " )| " L) A B 4 S ;< h, [’ms] EWHC 9,‘ (QB) (dajm faa
: .:-' ,'."’.;f:“ .;7 -' e . ’_' : [‘lml l w.LR. mwm I .?’ ; \ ".;_-‘;,:-‘.',- -é‘ &g & 4 m li || l|4$ ammm
ion Committee (199111 WLR. 1340. ol B ihere ws o abuse of process. The point had not become live unol

shire Clinical Commissioning roup [2020] EWHC 3550 (QB): 1252 | kg

have b idity of the
t have been relying on the fact that the validity ©
elation to abuse was not taken on appeal). See also
f Trade and Industry [2004] 1 W.LR. 2893 at [29]-

§ » L)
o 4 !
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ershire CC {2017) EWCA Civ 1998; (2018] PTSR. 158
overy of monies paid for services which allegedly $1%%
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3V '\\,
satisfied that proceeding by way of ordinary claim, rather
involved an abuse of . The mere use of the ordina
would not be abusive. Nor would the commencement of such py * N0Wey,
the ordinary time-limit for bringing such claims be an abuscpa?fhccd'"gs Witht
instituting proceedings is a factor which can be taken into accqy s de
proceedings are abusive.¥ In practice, itis likely that the courts \\-o:“dln dccidmg if
the institution of ordinary proceedings, rather than judicial reviey, o " f
the purpose of using the ordinary procedure was to circumvent or 'ﬂ“ ods
uon given to public bodies in judicial review. Oul the
Concentration on the refusal of particular remedies is likely to be ¢
cessful way of reconciling the interests of the public body defenda 1" - ore gy,
its decisions left subject to challenge for an unreasonable period wr-‘ thl g haying
of the individual who wishes to vindicate his private law rghts. If l;m the interegy
of the proceedings is to seek a remedy setting aside a decision of that gf:,' PUMDose
in truth, an attempt 1o seck a public law remedy. It is in those sjyagin.. that
time-limit in judicial review proceedings is regarded as important aqlé) 5 that the
public bodies are expected to be acted upon and, if they are (0 be chall e
should be challenged relatively promptly. It is not in the wider publi‘c ,e nnl’ng’
the validity of decisions of public bodies should be left in a state of uncccm-Sl e
ordinary proceedings are possible, either because issues of public law anr(llam.( a
law arise out of the same facts or, as in Clark, both private law and public lav? b
arise, but if an essentially public law remedy is being sought, it may be a ngth
ate to refuse such a remedy if there were unreasonable delay in o
proceedings. Any private law claim giving rise to a claim in damages such as
contract claim in Clark or a claim in tort, could still be pursued. ﬁ]is’ approg \
reflected in the decision of the Court of Appeal in Secretary of State for Tray
v Arriva Rail East Midland Ltd (Arriva).’® The Court recognise that a clajni{o}%aam
ages for breach of the statutory duties governing the procurement Prﬁéég But that
it would not be appropriate to grant an injunction or other remedy.inefidéd to un
the tendering process. dﬁ“i OdO
&~ O
Cases raising both public law and private law issu also arise ?{1:(;{3!0?, more
complex ways. An individual may be claimin in decisidns or Actions are
invalid and should be set aside because th litvbody h %‘i‘med one of the
substantive principles governing the exercise blic law power, and also that the
public body has violated his private law rights and is liabi¢4adamages. A claim that
an exercise of s atutory powers is unlawful, and of no t, may, for example, be
coupled with a claim that the public body owes a corfimon law duty of care i
~;‘;.f-;ri ;_____.3,. y powers which has been breached, and so damages are
. An individual may be seel ng to enforce a statutory duty and also claim-
e of those duties tt hat gives rise to a right to compensation in dam-

"zn .ll!diCi;1| rev!
ry Proceedingg ho“\m‘"

abuSc if

pr
3.029 Ole.

Public and private law claims arising
3-030
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for cer ories of persons. The tort of misfeasance in a public office,

X g A ~.1 - o P« Fovesy A
¥ -, . - . AN ' O O T ‘rl '. v
rent 10 damaoees classed ¢
a PRg— .—\,4 ' _~‘.'
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‘ o' g NSy n N SR R NN S g ¢ i XY ‘ ‘. . .« oMl
| which gives rise (o a right 1« S cla a private law right, requires an ac
N : ‘:h'g :': :’ .f' '.;.J)' o ..".. , .,.",. .'-'-,‘..." 5 i :.:.-“. '... by '.—4 ?- ‘é'..f.'ll :J'\'_._ - . . ali ) ..-l
- by a public body which is ultra vires (a public law issue) together with malice
. J ~3 . ,.-4._‘. .-, - - - —._.-‘ l‘ . - of . \ ~ - '~,. . [ W S . L ) L .
 knowledge of the invalidity ’:,,,:.fw.-:llr.;_-»,',.”ﬁ\-,-ﬁ’:,.w 1ssues. 1he lort o
. e

e - o c e bod!
, for example, may involve determining whether a public boc:
. e (2 o ® A 4 S ' 1 L4

.....
B YR o =

' i /“fcl '
. LB B Y.
2 as . v .)'-.~_-:l3;--:- PR R s g o - ‘O‘W ‘\" 1
)). Where a public law issue is raised as a defence, it WOU
 the defence on the grounds of delay in raising the IS5
‘W.LR. 1864 at [42] and [80]-[96]. ,
A ™ A W ¢ .

A ————————e—————— e ittt B ‘J ®
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iﬂSlitUling lhc 4 Jf the Samic

otiE RULE IN O'REILLY V MACKMAN ,
THE 15

{

1l 0:‘;\\‘ ’. 'wem
P
lideh | ceck judicial review where the issue raised i
jvidual T3 §, :I.Chapw' 2. The judicial review proceeding
j¢ ;‘,"{‘,-’éf.": ‘an action involves a violation of one of the
1 .._\f."..'« ‘/ s

B blic law power, and whether the decision s
iS¢ k}‘r" action nullified. The individual m

A "[’L’-’-'

.
. -

of detention has acted lawfully or whether the d t
eten-

4 public law one
5 Will determine
principles govern-
lhnuld be set aside
ay also inc

a claim for judicial review (o enforce a );)uhlic L:&J (ixcu:yd,:'m
S damages® (or an injunctif)p In appropriate circumstances® ,.“;-
= auashing order to quash a decision of a Board

1a0CS: ‘.;3-'-\15':.' i

e . of Visitors removine
e pied with a‘clau.'n for damages for false imprisonment &
Aaquestion that arises is the extent to which an individual ma.
b e to pitsue such claims by the ordinary claim procedure rather
phreview and claiming damages in the course of those
k “: C ‘_-'6 Appeal has held that where claims in private law and
, ;‘ %f the same set of facts, the individual is entitled 1o pursue the
.. ;mdlnal')’ claim.®® :I'hus, an individual was entitled to proceed
bary claimfor damages in tort for breach of (a claim which is
eS Enclish [aw as akin to the private law tort of breach of statutory
B ithsiandiog that other issues involving the failure to meet obliga.

.
-

S eraiclassed as public law obligations, also arose.

| ' L

(g} question of whether public law claims which also arise out

Jv “be allowed to proceed in the same ordinary action, or whether
out as an abuse of the process of the court.

-
- v . S

l-( fn:.‘

M\

' IS L ‘~‘-‘.".q. PO ASS - > . - "
S Bond Bainne Co-operative (Irish Dairy Board) v Milk Marketing Board %
laiming damages for breach of what is now art.102 TFEU. the

th_ewdcfendant had acted in breach of an EU regulation. Breach

Ny

of ,ili_i_}jif_'-f?,‘g', AL R X .

his regulati lebt give rise to any private law right to damages, but oper-
\ o = D -t _"—:_.., -. > -'\"J 3% P » - - a5 » .

,- ,1.;-gr'(.g,;-;_tf_{;f,{3 i‘.;g;vmg rise 1o an entitlement to have action inconsistent with

oK sulation rights quashed or declared invalid.® The Court of Appeal held that

'y

sublic law claims could proceed in the same ordinary action as the private law

w since t ;'r;g@f'i\ ".'tﬁ"om the same facts and “were inextricably linked™ with the
orivate law issues. T ~. Court of Appeal considered again the position where private
aw and public | ':;’5;3.' arose out of the same set of facts in Secretary of State
anspor cbjg;i‘ "a Rail East Midlands Ltd (Arriva).®® There, the public body
qumber of decisions relating to a tendering exercise and disqualified certain
I'he bidder f 6ught a private law claim for damages contending that the
aKer |

n res m breaches of the relevant statutory duties. The Court of

o &
Sl
..’.;‘\.\

d that the cla fordamages was inextricably mixed with the public law

3 |'
a3 i ;]_f)_s
. | 5 S |
ation A "‘rily._Exp.'Ali and Murshid [1990] 2 Admin. L.R. 822.

: .
. ) s
- .
- - < -
- -
4 : B
'F . 4 l‘v',/,,
- 3 )
. -~

sea RBC Ex p. Hammell [1989] Q.B. 518.
sartree Prison Ex p. Sears, The Times, 20 March 1985. The claim for dam-
) sticceed in the light of the decision of the House of Lords in R. v Depury
rison Ex p. Hague: Weldon v Home Office [1991) 3 W.L.R. 340.
ative (Irish Dairy Board) v Milk Marketing Board [1984] 2 CM.LR. 584
Suevara .j;j-,});(:yl  LBC. The Times, 17 Apnl 1987 .(which held that
udicial review if substantial element of public law involved. even if
) longe ‘;.:* . law.
- Market ,'&ﬁﬁj [1392041 A.C. 130. See Ch.17.
' ,...(,t' ‘\\
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rights are raised
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116 CHOICE OF FORUM & EXCLUSIVITY OF JUDICIAL gy,
- :\'\'

issues relating to the validity of the decisions. A claim for ¢y
of process in those circumstances and could be brought by ordinary o).
the six-year time limit applicable to claims for breach of Statutory ¢ Y Claim Withjp
an injunction, or possibly a declaration, intended to undo (he c”muxf-, 3 for
(as opposed to seeking damages but leaving the decisions in place) mo e degig
of process if brought outside the three-month time limit provided roa-\.' be
judicial review. There, the Court considered that the issue of whclhcr i
an injunction amounted to an abuse of process was better dealt w-r the Claim for
rather than on an application to strike out. Lk

The Court of Appeal in Davy v Spelthorne BCY took a different
the substance of the case was considered to involve pPrivate law rights acc:. . 0%
the agreement between the parties that Davy would not challenge the ;m ;'"8 from
notice, and the allegedly negligent advice of the authority. The oy ¢ "
lowed the claim for damages to proceed since this was based on pri\-alc'l Ppeal .
and sought private law relief in the form of damages. The plaintiff alsq Sﬂ\\' o
injunction to prevent the implementation of the enforcement notice and ;m‘;) :ghl K>
ting aside the notice. The Court of Appeal held that these remedies w ol
sentially be public law remedies since they would achieve the same ef ? o
quashing order or a declaration in judicial review. The public sy

. : a1 re : authority were entitled
to claim the protections granted by the judicial review procedure when relief of
nature was sought. Consequently, these claims would be struck out. This as %
the decision was not appealed to the House of Lords,. i
One potential practical drawback of the approach in Davy is that
two sets of proceedings dealing with issues arising out of one s
individual wishing to make alternative claims would have to
proceedings. Alternatively, Davy could have applied for judicial r
of the notice and attached a claim for damages, thus enabling bo

It contemplaf
et of fac
pursug’
CVigw Iyespect
thigsligs 16 be dealt

with together. Therefore, in order to avoid two sets of proccedi{fg;)he individuzo

is pressurised into using the judicial review procedure to p
rights, even though that procedure is not primarily desig
sues and requires him to accept the considerable pr
ences of the judicial review as compared with the o

The better view is that the approach of the C

CCLAIS privalg”
ﬁ;}csolv;g\g..suc '
alrestraints a@ffer.
claim pro'f:»ciabré.
ppeal imAn {g?fbfgd Bainne
1at both the ofpublic and p igte law may be
1 ordinal claim'procedure House of Lordshas referred to An
' with approval.®® Furthermore, the appr that case fits more
vith th 'Yi;? f“;f}';\~'\ which accep the fact that private law
' in a particular matter is a reason for
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vere undue delav 1in institutine the ore [ﬂatcou]dbeareason Ol'ld-
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ne intunctive relief The
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eview would not, ofisel, justify a efus ©

v/.\ -7“ .
’ ( LY MR
)
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owing related public law
es to be examined in th ‘:~~.'tt.1{if1?7;§e.;;¢a?"‘* ceedings as well. Furthermore, if there

-

fact that the relief %é;kbught in ordinary proceed=

rHE RULE IN O'REILLY V MACKMAN i

.

Bt (an ';pre‘condltion to creation of a private law right
R : :
e ‘,ﬁ'ﬂ by the courts.m carhc_r cases 1o 'thc problem of s iu-
proact S ers creating both public and private law rights, is 1 Zlnilly\(; th
1¢ .J ""gfpowcros as creating a two-tier structure. First, there i« vhz
O hether a duty is owed 1o, or a benefit IS 10 be conferred on, the
v responsibility for making the determination lies with the public
Esonlyexercise residual supervision to ensure that the public o
0 h‘:' of administrative law intended to prevent the
= ¢ The courts may quash unlawful decisions and require the public
20\ {:’;’; sr according to law, but cannot substitute their view on
ll.w;"} }ib?pubhc body. Challenges o a d.ccis'ion that a duty is not
o a discret 9 ary beneﬁt shquld not be pzud‘, raisc issues that are classed
B e ane Q only be rmscq by way of judicial review. The grounds
et s% L% ourts in exercising residual supervision. and the nature
Uaseathpublic law issues falling within the scope of the judicial review
;. : ”ﬁ'( «s gnal)'SiS’ no private law right is regarded as existine at
7 G §mb]e decision by the public body is regarded as a neces.

e 1o the excation of a private law right.
er 2 :n the public body accepts that a duty is owed or a grant
e T’? stage, the courts may construe the statutory scheme as giv-
0 pri fi, right, once the public body has reached a decision that the
Swed Mithe public body fails for some reason to fulfil the duty, the
oy bring an ordinary action seeking damages or an injunction to enforce
y Cocks v Thanet DC, the House of Lords analysed the duties imposed
13Q;e Persons) Act 1977 in this way. The decision as to
ualified for permanent or temporary accommodation lay with the
z]'(o‘x to determine whether the duty to accommodate was

- A -
'y b o

at decision could only be challenged in the courts on the usual principles

' - - -.‘g."- i - - ’ . . .
sinistrative lay the court could only set aside the authority’s decision; it

X

A

G -.\._",A~
nersoi L
SRS

.-

l-:s‘;:r_.;'.é'%f_,f.iﬁj,; on whether the duty was owed for that of the
Ihe validity of the decision of the public authority on eligibility was a
w matter Lo ,_‘t&olved by judicial review. Once the authority accepted that

js¢ was owed to the individual, private law rights were created. These

&V@"e enforced by way of an ordinary action, seeking dam-
n ‘,:r' ,':'C' < AN S L O ° .8 e
pinjunction. As the individual was seeking to challenge a decision refus-
jgnise that the duty was owed, he was raising a public law matter that had
oy judicial review, and the ordinary action seeking an injunction to
uly was struck out as an abuse of process.

X i i : - ’ b A4

as now been rejected by the House of Lords in O'Rourke »
I St 1 < B ]

here, the House held that the duties that were created by the Hous-

1€ any private law rights at any stage. In particular, the House

. iggestion that a private law duty which had not previously

1ICC ¢ '-‘.J,a_l;'*f,x‘_i‘s}r taken a decision in favour qf the

uling in O'Rourke is that there will be very few™ if any

ates a private law right in this way. As no private law
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per Lord Woolf M.R. in Trustees of Dennis Rye Pension Fund

R. 840 at 848A.
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W

right arises, the situation will be one where the only rights, ang the

are public law ones. As such, they may normally be claimed only Y

review as this is one category of cases where the rule i

applies.”™
There have been other attempts to analyse such situations
an antecedent public law decision which, if favourable, thc
law rights and to suggest that challenges to the antecedent dec
by judicial review. The courts have, rightly, refused to e
analysns Rather than seeing the relationship between publi
series of chronological hurdles to be dealt with in the appropriate seque
have largely accepted that a single factual relationship may involye .mgﬁ'{
ments of public and private law. Thus in Roy,” the House of Lords o e
prepared to analyse the situation as one where the private law rght 1o ,twm not
tion arose only if there was an antecedent public law decision ; in the dOClorunfu
Similarly, the Court of Appeal has rejected the suggestion that 1 > Vo

right to
payment of duty on the grounds that the payer was entitled to relicf dcpcfr:fi):;r ﬁlhe
ISt

on challenging the public law decision to refuse relief.”s The Coury of Appeal h

also rejected the argument that a claim for damages for breach of 4 Statutory ¢ 3
in the public procurement was dependent on establishi ng that the decisions concemy
ing the tender process was unlawful.”s -

There is a possibility, however, that there may be very rare situaj
this two-tier approach to rights will be adopted. That situation arguably m; ight
where a public law decision is taken which then gives rise to a right to pay mcx
a particular sum, as is the case with home improvement grants. The Court
peal has accepted that an action to obtain payment of a grant where thehu&
had decided to pay it gave rise to a private law right.”” The CourpTanSidered,
however, that the decision as to whether or not to make the grant nvelyed purely
public law rights not private law rights.” If that is correct, thesfmphcauon 1S thao
the rule in O'Reilly v Mackman would apply and a challenge 6The v€fusal of a
would have to be made by way of jUdlClal review (R e"of thegxce

by way
day of
N O'Reilly ,

3-042

as One “hcrcl m

apply) This situation is unlikely to arise frequently cly o beconﬁ
situations mvolvmg decisions (o pay money.

anSm whe @I\teral issue of
-L- ‘1\! o, é

Reill: " ,‘?7 '},z,‘ n, L Lord i lbckstated that @ossnble exception to the

\ N' ) T L 2

ral rule :Nu .;"3 .';lr ‘here the vt'ﬁdiiy of a sion arises as a collateral
~laim for of the plmnuff arising under private
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-and Food [1989] 3

Ons In which ’

r,';"",,‘ IN O'REILLY V MACKMAN
| this exception was not discussed, and i 1
” % :em case law. The House of Lords in Wmde:‘: r?:ltdrtc}: “::;:
,n:,, D ]y,wherc the public law issue was the central | ISSUE in thch o
| :: claSSlﬁed as raising only private law ISSUES and so outside
the ru cogcther." Lord Scarman in Gillick * for example, held that ;
m,, that a circular was unlawful interfered with her common law
AS the claim involved the enforcement of private [au rights it fell
.,,w /j(emy v Mackman which only dealt with the enforcemen '.
. \m auvely, he was prcparcd L0 accept that, if the rule ¢
i : i "ﬂ was applicable as the “...private law conten of her
: ', fér approach was adop(cd in Koy »

.\‘ Q

defc Qw. on suggested in O Reilly v Mackman arises where neither
| :-":.""ht’,. e of the ordinary claim procedure.™ There has been criti.
o6r J: ; on 1he ground that the courts ought not to overlook an abuse
mply beg duse the parties agree.® Yet, the rule is a judge-made rule
Jen ,.,.,m:\ lmmant does not evade the safeguards afforded the public
_ publi mj:". y consndcrs that those safeguards are not applicable in the
0 or that fhe issue raised 1s so significant that it outweighs other
thert seems no reason for the courts to refuse to entertain the claim
5 :,.. d cuonal limitation on the courts’ power to hear public law
3 ““,«,n«/(ﬁ and the parties are not conferring a jurisdiction on the
hat they do no 10t l}aye. they are simply agreeing that the reasons that normally
ourt re §n 2 10 hear such claims by ordinary claim are not present in the
o The exce eption has not featured greatly in the case law although on one
S ©X [qssly relied upon by a court.® In Gillick,*” Lord Scarman
{ that t nt exception was an alternative reason for allowing the case
»od. Th ;4 A ,o(her cases which should have proceeded by judicial review
\ere o ‘o inar ,E laims have been allowed, and these may be explicable on the

nplied af Tﬁ“ (t.by the public body as the rule in O'Reilly v Mackman was
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