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e '*rk w”?’-\ e Jury, de on the court in which the case was tried) would find what

spened ‘atthe X t time. In reaching a conclusion, the fact-finding tribunal would
1 N e ﬁ;ﬂh 2SS & ﬂ elgh the available evidence before it as it deems fit.
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, Z'Ij.n st % g Kong legal system (which models its English counterpart) provides
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il [3992] Crim LR 304; HKSAR v Chan Sau Hing (CACC 21172011, 13 November 2002)
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ASSESSMENT OF EVIDENCE

“ re is no here is no a priori reason to adopt, in relation to a section 113 appeal
T _"ﬂeﬂgmg a finding of fact or credibility, the same test (as in Ting Kwok Keung
%M Dick Yuen) that is applied by the Court of Appeal in its civil jurisdiction
When hearing a civil appeal. All the more so, there is no reason {o adopt the test
(as | in HKSAR v Egan) applied in respect of criminal appeals from the District
Court to the Court of Appeal, which are not appeals by way of rehearing but are
instead appeals in the strict sense. As a matter of jurisdiction, neither of those
types of appeal is founded on section 113 and, with respect, I do not agree with

the premise in HKSAR v Ip Chin Kei that:

‘The nature of the Qg conducted by the Court of Appeal in its civil
jurisdiction an t ture of the rehearing of a Court of First Instance
judge are, nts and purposes, the same.’ [21]

The na ntext of an appeal to the Court of Appeal in its civil jurisdiction

qui istracy appeal to a judge of the Court of First Instance,
appeal arises in a criminal jurisdiction where the
1s based on the more exacting beyond reasonable doubt

Mor
that i

ntally, the ‘plainly wrong’ test is inconsistent with the principle
ejudge’s duty to come to his or her own conclusion on the question
er an appellant’s guilt is proved beyond reasonable doubt on the
ce before the court on the appeal. That principle has been consistently
plled by this Court in respect of final appeals from magistracy appeals

& under section 113 since Chou Shih Bin v HKSAR and it would represent a

sngmﬁcant qualification of that principle to adopt the approach urged upon us
by the,. respondent.”

Although the judge has to bear in mind that he does not enjoy the advantage of
receiving the evidence first-hand, he can make his independent judgment regarding
the evidence.”® In other words, the judge has to assess the evidence and come to his
concluswn as to whether the evidence proves the elements of the offence beyond a
reasonable doubt.’” Errors of law could also be addressed in the re-hearing and may
lead to the quashing of the conviction.*

‘Whilst a Magistrate may deliver an oral verdict, it is insufficient for him to say in
his oral verdict that he has considered the evidence or he has found the defendant guilty
beyond reasonable doubt. The oral verdict should indicate the main points of reasoning
of the Magistrate, as well as the considerations given to the law and evidence relevant
to the case. In HKSAR v Lee Siu Wo,* DHCJ Toh quoted HKSAR v Sin Chi Yin:®

.l
. "ln
®

¥y
|

36 Chou Shih Bin v HKSAR (2005) 8 HKCFAR 70, 77 and 78.
57 HKSAR v Ip Chin Kay [2012] 4 HKLRD 383, 392.
38 Ibid., 397 and 398,
59 [2002] 3 HKLRD 283, 285.
(HQMAsnnm. 31 December 1998) (KK Pang J).
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ected ¢ bave applled the correct law and procedure, unless it
ﬁ? , The important thing was whether he
. > uncorroborated evidence of the victim ¢

ost rece tly, in HKSAR v Lam Hin Fai® Jcrcmy Poon J reiterated the above
le (¢ ;_ oting Yeung JA in HKSAR v LKS®):

<

) éable legal principle is that where the judge is a professional judge
, i ".” ‘e, it can be assumed unless there are clear indications to the contmr;.
hat the ‘& ge 15 well aware of the elements of the offence charged: see HKSAR

I Wah and L@m v HKSAR.”

restated:”?
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ad indeed exercised caution in

udge does not need to say in his judgment that he has reminded
mself in tions of law. The judge is a professional judge. The

me that¢heudge is aware of the relevant legal principles and acts
e fundamental principle that each offence must be dealt
e law does not require the trial judge of a criminal case

in his Judgment the relevant legal principles and his thought
ang his decisions ..
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4N R ;Chan Shiu Sing [1980] HKLR 310, the CA held that there is no need
fors a'Dews ctJudge In a criminal case to expressly indicate that he has reminded

A ‘f )

nself of\ccrtam fundamental legal principles, eg the burden of proof and the
and .l " C Ql‘OOf etc
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ASSESSMENT OF EVIDENCE

ic form, the CA in HKSAR v Tam Chu Kwong, Upon an extensive review

3 . :Hong Kong authorities, summarised the law into six principles. These
t Mow'”

wever flimsy and incredible the defence case may be, the defendant s
never theless entitled to a fair trial. For such entitlement to be seen in # trial
fore a judge and a jury, the judge’s summing-up must be unbiased and
out influencing the jury in making their independent judgment on factual
(HK.S'AR v Hong Tsz Yin [2011] 5 HKLRD 447, [63]; HKSAR v Ziu Jinmi
1:9 I2]4HKLRD45| [40]).
2) A judge is entitled “ press his views on factual issues in his summing-
| 'ludmg thos defence case provided that they are presented in
ined U, d not so vigorous as to give an impression that he is
y.“,t}*. ctmg Jury’to accept his personal views. Also, a “summing-up” should
not giye af=impression that it was another closing speech for the prosecution

hv\li

f’~ .I SARSYZhu Jinni 2] 4 HKLRDD 451, [30] and HKSAR v Yeung Chor
Mué?,v]lﬂ 136, [39]).
L @ fendant ight to demand the judge to conceal in his “summing-

the w and deficiencies of the defence case. However, if the
mments made by the judge are so weighted against the defence case, the
| B¢ left with little choice other than to comply with the judge’s views
\ ‘l m X Hong Tsz Yin [2011] 5 HKLRD 447, [71] and the judgment of the
ounc11 in Mears v The Queen (1993) 97 Cr App R 239, [72]).

4. tthe judge says to the jury carries more weight than what counsel says in
losmg address and the judge’s “summing-up” is the last word the jury hears
M;j ore they retire. As such, the judge must be very careful in making comments
on the glef'ence case (Liu Ping Keung v HKSAR (2005) 8 HKCFAR 52, [24]

anc ‘[26]),
f’JJ txmately, whether a “summing-up”, when reading as a whole, is balanced is
*,g,,g, | ﬂer of impression and feel (HKSAR v Umali [2011] 3 HKLRD 55, [ 14(¢)]
anc HK&QR v Hong Tsz Yin [2011] S HKLRD 477, [66]).

g /\.\ nming-up” which is unbalanced is not saved by the continued repetition
m:m phrase that it is a matter for the jury (HKSAR v Umali [2011] 3 HKLRD

55, U(d)])

\f Recently 7:\ I AR v Lo Kin Sun,* the Court of Final Appeal applied the relevant
princip (v\- here the defendant was unrepresented. Where the defendant was
 unrepre Sentec "lt ‘was incumbent on the trial magistrate to assist him in the conduct
- of his defe q» . *coqduct the trial fairly and impartially and not lose the appearance of
ﬂ cutra wmh (he dispute, and also address and explain material inconsistencies in the
“evidence '5\\3 e prosecutlon witnesses. In that case, the trial magistrate’s omuission to

Thel
A
Ansan

A _.;'.';" J

‘ AR
J1 s ’a,w

,J.

RD 445 (Chinese Judgment), [2017] 3 HKLRD 458 (English Translation) [25). The same has been
pprov: K»S‘ARVL«I King Hin (8 (Transliteration) (CACC 2442017, 2 November 2018) (M Pooa J)

- (Blving "‘t‘ ant of the court).
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Ty

wol ‘Kalng v Tam Dick Yuen” Bokhary PJ considered when

P P erly disturb findings of fact made R

by a trial judge. First. his Lordship

ne { sh 'd not overstate the Judge’s advantage in being able to “observe
i

34 ic | to speak of a trial’s Judge's advantage of having ‘seen and

..’.- nesses. | have no quarrel with that way of putting it. But it may

refe ; sle to speak instead of a trial judge’s advantage of having received
vid enc ice at first-hand. There would appear to

‘j! toguarda

be two reasons why. First, i
giving the impression that no blind or deaf person
\. nsutute tive tribunal of fact. Secondly, the words ‘seen and

i’a ”’ ha le of giving an exaggerated | impression of the role which
.\,(._ gyS,in the resolution of disputes of fact ..

hat about
,- e tltled
In life treal

o oK
] '?“‘-lg‘lio‘"

eanour, | should make it clear that | accept that trial
¢ demeanour into account when assessing testimony.
ened is not always what afterwards seems objectively
our has a role to play. Of course trial judges must bear
our can be deceptive and is, therefore, to be approached
vith ¢ % @neral I would trust them to do that. Unless good reason to think
, trial judges should be taken to have considered demeanour

1 caut on, domg so only in the context of such inherent probabilities as may
exist ai f the whole of the evidence.”

i
am rdshlp held that the question for the CA was whether, even though it
d not en ig the advantages enjoyed by the trial judge who received the evidence
;-;;f;j.-,;;;;_ ;1 as nevertheless satisfied that his conclusion on the facts was “plamnly
4 \ 2E" F!z e A should intervene if it is so satisfied but should defer to the trial judge’s
‘conclusio ”k'\ en if doubts existed as to its correctness if it is not so satisfied.*
I “.« vCouncll (Bahamasair v Messier Dowty) recently had the opportunity to
“review what pproach an appellate court should take when challenging a fact-finding
“decision of Su lower court.” Lord Kerr, giving the judgment of the court, quoted Lord
eed’s jud c"ﬁﬂao in McGraddie v McGraddie,* and said:

' ::. ?hen considered foreign jurisprudence on the subject in [3] and [4]
u“'ozm ent as follows:

. '.
' .N '|-

Aevods ..
"lc..‘..'r‘ ’=O'

‘r, \‘,‘g ‘ ur:
o '

The re: \ons justifying that approach are not limited to the fact, emphasised
-n(J a, ke 5 case and Thomas v Thomas, that the trial judge is in a privileged

"
v 3 AN
1 -

“" .l

JUZ) D} '\‘(f/‘ 336-

A6} (- ’ |
L, [42 g Qﬂ. "'W Tang Keung v Lee Wai Engineering Co Ltd [2013] 4 HXLRD 150; Re Siver Sell
'm L ﬁ' 2] 1 HKLRD 719; HKSAR v Ip Chin Kei [2012] 4 HKL RD 383

.M% +[2019] 1 All ER 285.
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cape than that one innocent suffer”.* Thi ew :

ongful co nviction is much greatetTtl;llan:}?:tCtosf :hf\:;§:ful:]at lhff s ‘harm
e on giul acquittal. The status

Jamental ('qggn.nghts has been accorded to the presumption of innocence and

utio; .L of proof.” The heavy social stigma and negative publicity attached

sublic trial and conviction justify the state in giving an account to fully justify

.‘(e) un

prosec

hy the acc dgserves such punishment. In order words, the state is being called to
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