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the Government’s motions. The DP leadership and .itS Supporterg ;
of the Governments modified Reform Package by hlghhghting the prq
democracy it achieved—10 more seats would be addgd to LegCo iy 5

by universal suffrage and the other 5 elected by “quasi-universg Suffrage
having two votes (instead of the existing system of 200,000 voters hay
three million having only one). They also argued that the PASSage of the e v O Voteg

Package would pave the way for, and would in any event not pe det l‘imcmn;odmcd g
election of the CE and all legislators by universal suffrage, They pointeda 10, the vy

the five newly created “functional constituency™ seats would be filleqd bout that a],hw'":h
Councillors nominated by fellow District Councillors, thejr direct elcctio: be lect D‘Striq
Hong Kong would mean that they would be accountable to the People of Hq Y the Peop} of
of'to narrow social sectors represented by existing functional constitucncie';g Kong INStgy
the Government’s modified Reform Package argued that it diqd nothing 1o pa Opponemw
the abolition of functional constituencies, and could not be considered pf ve thg Way
questioned whether acceptance of the package would only weaken the pog’:@lf%swc. They
to strive for full democratisation in Hong Kong. They also poi T Moveme,
road map to and electoral models for eventual universal 0

of them even accused the DP of betraying the cause of

The history of the failed political reform in 2005 and the successful refo

illustrates the nature and operation of the constitutional dynamics of democratisatio '
HKSAR. Under the Basic Law and the NPCSC s interpretation of it in 2004, any el‘;;lo:“

reform in Hong Kong can only be initiated with the consent of the NPCSC, and the bage
features of the reform—which have to be proposed by the HKSAR Govemment-;qﬁﬁb;-

win the support of a two-thirds majority in the LegCo before the reform can go aheé'a@mg

whether a particular reform will materialise depends on the collective will offh

the'Centr
Hong Kong LegCo. ln:th"e?.;i;&gCo, the

'm In 20100“5

33-60 per cent of the popular votes for the LegCo seats that were €lected by universyl
sufirage) have always secured more than one-third of the seats in LegCogthus they hatethe

Olitical reformepackage
proposed by the government on the ground that it was no@,@e‘lgqcratic enough, [n 2010,

the government’s proposal would have been vetoed—aggiﬁ;@\&.tﬁe ground. that)it was not
democratic enough—but for a last-minute major amendment of the proposal';

7\ \ W) | -
Thus the paradox of the constitutional dynamies of Hong Kongt;g&mocmtlmtlon o
that the pan-democrats have the voting power to ‘defeat anyﬁ’ﬁa{!@mment proposal for
democratisation which they consider to be not democratic enoughand thus unsatisfactory

even though the pan-democrats do not themselves have the.power to initiate any democralk

reform Or 10 secure its passage in LegCo. Given the pro:?'fg‘ions on democratisation If
the Basic Law and the d

emands for democratisation from civil society in Hong uﬁ:ﬁ
and the Hong Kong Government have been willing to in

, on the average securedapproximately

HONG KONG SPECIAL ADMINIS TR AT 1y REGION

(d) The controversy over universal suffrage in 2017

uffrage”—the election of the CE and of 4 m
ge. As mentioned above, the NPCSC had in Dece
alisation of these goals: the CE may be elected by u
he whole of the LegCo may also be so elected

embers of LegCo
mber 2007 set the
a : .

by unb crsfor the re mversal suffrage in

umf“"m { thereafter ¢

t the target date .for the i.mplementation of universal suffrage
o of the CE at 2017, a third exercise in political reform (following the

cises in 2005+ ind\2010 respectively) was conducted in 2013-15 to work
exe \

<o model forsuch election.”” On 17 October 2013, Mr Cv Leung, the
out the prects d the sestablishment of a three-person “Task Force on Constitutional

CE, announce . Chief Secretary Mrs Carrie Lam, which would launch a public

DcvclfP:T‘e:te xereise)on the electoral reforms for the LegCo and the CE 1o he elected
sultatioOn, LAME =

con or7respectively. The exercise formally commenced on 4 December 2013
in 2016 ?%ﬁgz:,:?: the‘*@ﬁﬁ%ultation Document on “Let’s talk and achieve universal
with (!!-‘?«"ig"m‘f{iating %ﬁ;zggjﬁ‘bnth consultation period which ended on 3 May 2014

sufffﬁgcﬁ“”e consultation period, many political parties and civil society groups, including
mihxch are ‘*ﬁb-;ﬁﬁ'ina” and those which are “pro-democracy”, put forward their
) oced models fgf‘ the nomination and election of the CE in 2017 '63 On 15 July 2014,
WPOVC rmoient released its report on the outcomes of the consultation exercise. On the
::::n ioday‘hécs’ Mr CY Leung, submitted to the NPCSC his “Report on whether there
fm’ﬁeﬂéﬁb“’ﬁ}nend the methods for selgcting the Chief Executive of the HKSAR ip 2017
7hd for forming the Legislative Council of the. HKSAR on 2.016”,“" recommending the
“atoduction of universal suffrage for the election of the CE in 2017, and recommending

“fio constitutional change regarding the electoral arrangements for the LegCo in 2016.

Since March 2013, the Central Government, through various widely publicised speeches
of its senior officials and of legal scholars close to the government, made known its
stance on and baseline for this exercise in political reform in Hong Kong.'* It was
repeatedly said that any model for the election of the CE must be based on and consistent
With the provisions of the Basic Law and the relevant decisions of the NPCSC. In this
regard, doubt was cast on whether the mode of “civic nominations” of candidates for the
CE election proposed by the pan-democrats, the Alliance for True Democracy (forme;d
" March 2013) and the Occupy Central Movement (which developed in early 2013)

s consistent with the provision on nominations by the nominating committee (NC) in
145 of the Basic Law,

Centra] Government officials
Xiaoyang mak
I Shenzhen

" November

| and mainland legal scholars, beginning “"“h‘ Q"“?
'Ng an important speech to “pro-Establishment™ Hong Kong leglalztorb
on 24 March 2013 and continuing with Li Fei’s visit to Hong Rong

2013, also pointed out that nominations by the NC are “mstitutiond

- e

0
W ":0: elevany devel

' e Chanter 7 of this book
For formar; oPments since early 201 3, including the “Occupy Central™ movement, se¢ m:;ul:am‘n exercise
Publighe '°n on various models that were proposed, see the government’s report on the ¢
- on 1§ July propo

» v 0 l he R ; ‘ing the Chaet
,". : 0 Publi | 1 sthods for Selecting t N

: V¢in 2017 and f":l‘: cnl}llcd the epor? n 'thc pl?llc Cons»tnllaum'\wo:\ tlt; ‘Lo\':h st visited 14 June 2 013).

" T:Z\; 1l '°20|7.80v.hk ung the Legislative Council in 2016 (see www.2017.8 K, last visited 14 June

0

discussion

(‘h‘m mg |
o *¢)and on the websi

enanars i
: : s (particularly REWSPApEE
s based on reports of such speeches in Hong Kong newspape ?hf‘:k;\l{ www. loCps. Sov
te of the Liaison Office of the Central People’s Government i
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- ominations” (1.¢. nominations by ‘dh?f NC as an institution) c“prCSSing I
" af N oe. which are different 1 nature fro the «
will” of the commilice M the proce dure . Ve
¢ (ln An h\'e

oint nominations by individuals used by 1

to the Basic Law) of )
tion of the CE. It was stressed that the CE

Committee for the elec TS
who “loves the nation and loves Hong Kong™, and the Centrg) Gov g
Cl‘nan t ‘nOt“
Ntral G W

appoint as CE someone who 1s “confrgntational“ ‘9“'8@3 the Ce .
attempts to change the socialist political system In mainland Ching Iovcmmcm Ny
Mr Zhang Dejiang, C hairman of the NPCSC, said that the design - In March zoand
uniwrsal"suﬂ‘ragc for the CE of the HKSAR 1s a matter that concerns Olf the 1, ode 14,
security and developmental interests” of the PRC, and that the cO"thtt t}c “so"%i foy
suﬂ‘rac'c to be practiced in the HKSAR 1s that of a local election g d°r the un“imy.
~Jection—hence the models for national elections in other countries a: ot 3 “atior:ﬂ
o for Hong Kong. Subsequently, 1t was elaborated that ; ¢ not Necess, al

appropriat . fo .
a “patriot” becomes the CE of the HKSAR, the security interests of tll?ee (I))l;{e Who jg , 03‘
prejudiced. C m; ghi,

The Central Government’s position on universal suffrage in the HKSAR
elaborated when senior officials met with Hong Kong legislators (includ'was furthg,
the pan-democrats) in Shanghai in April 2014, and when they met with 1;1{8 Some of
legislators, Hong Kong deputies to the NPC, Hong Kong members of (hong Kong
People’s Political Consultative Conference (CPPCC) and other representativ: Chinese
Kong society in Shenzhen in August 2014 after the Hong Kong Governmen S of Hog

its report on the consultation exercise in July and before the NPCSC met to copsige 1
report. It was explaned that the provision in the Basic Law that candidates fz .

of the CE by universal suffrage should be nominated by a “broadly refr (:-o.n
nominating committee™ was well-designed for the purpose of minimis; kix::i:
of “risks™ associated with such election: the risk of “political con that of
“constitutional crisis” and that of “populism”. “Political con ron" refereN
confrontation between the “two social systems™ within “One &y, .
between Hong Kong and the Central Government, or withi |
nominating committee would ensure that candidates are @ble to vari |
and thus minimise the risk of confrontational politics. @r S “cons@ua crisis”,
this refers to the scenario of a candidate being el univer ge who s
not considered appointable by Beijing, and Beij] ses to app him or her as
CE. Finally, as regards “populism”, this ref re to en that the interests of
care of. The risk of
ominating committee is

all social classes (including those of busin capital) ar
“populism™ 1s said to be minimised as the composition @\
based on the principle of balanced representation of $ ocial classes.
model for electing the CE b

utions,

Chinese officials also pointed out that the debate on
universal suffrage not only involved a question of the design of rules and institutions,
but 2lso 2 political question of whether the principle of “patriots ruling Hong Kong
should be given effect to. It was pointed out that some people in Hong Kong would lnkf:
ﬁong Kong 1o become an “independent political entity” and do not accept the Ccntr%
Government’s “plenary power to govern” Hong Kong (quanmian guanzhi guar =

y S - - : : nge
4 );" they use “one system” against the central authority, or even attempt {0 chang

(7 S“ I Ly ' j "
on The nglc? o},::wgw published by the Information Office of the State Council of the PRC on I;:::‘ on, hitp
english. gov.cn/archive/white, (,ommm,,, Tio Systems” Policy in the Hong Kong Special Administiths o)

te_paper/2014/08/23/content_281474982986578.htm (last visited 22 Jun¢

{ pub w'

HONG KONG SPECIAL ADMINISTRATIY -
. REGION

. inese mainland. Such
stem 10 the Ch'.':f ; people should not bhe allowed |

NPCSC finally rendered its decision on political reform
he CE's recommendation that no constitutional cha i

. nge -
o was called for in 2016. On the question of the elegctil:fa;;lmg

he following points in the decision are particularly noteworthy:

! bility of Hong K .
, long-term prosperity and stability g Kong and the sov
wgince the dgvclol’mem interests of the country are at stake, there is creignty,

1) ity and ” o

| Sccog::‘::zl, ?n a prudent and steady manner. .
r . :
!?Th formulation e method for selecting the Chief Executive by universal

comply with the relevant provisions of the Hong Kon

with the principle of ‘one country, two systems’. and beﬁgt
s'of the HKSAR. It must meet the interests of different sectors of
achieve balanced participation, be conducive to the development of

#alist economy, and make gradual and orderly progress in developing a
that suits the actual situation in Hong Kong

xecutive of the HKSAR shall be accountable to both the
mCentral People’s Government in accordance with the provisions
ong Basic Law, the principle that the Chief Executive has to be a
who loves the country and loves Hong Kong must be upheld. This is a
sirement of the policy of ‘one country, two systems’. It is determined by
@ leeal status as well as important functions and duties of the Chief Executive,
and is called for by the actual need to maintain long-term prosperity and stability

of Hong Kong and uphold the sovereignty, security and development interests of

the country. The method for selecting the Chief Executive by universal suffrage

must provide corresponding institutional safeguards for this purpose.”

@) The CE of the HKSAR may be elected by universal suffrage “starting from

2017".

(5) Asregards the “number of members, composition and formation method™ of the
“broadly representative nominating committee” that nominates candidates for
the CE, provisions “shall be made in accordance with the number of members,
composition and formation method of the Election Committee for the Fourth

Chief Executive.”

HKS
of the

r—

—

L) . .
2’ o:n l’nll:.;ml meeting between senior Chinese officials in charge of Hong Kong affairs and Hong Kong L@":?““:
tong wd }'}"‘c'udms some of the pan-democrats) in Shenzhen on 31 May 2015, Wang Guangya, D‘m“"\:’{:: : :’;
g i ac';u Affairs Office of the State Council, said that there are two l;mds of. ‘pmrdm\oc@ ' Mbbv -
Conn 8 the two supports the policy of One Country Two Systems and China’s political system 3:‘ P“'s':“m v 4
dnmﬂn?inguo'g“' fb\':ﬂal'l:ough their views on democracy and its implementation in Hong Kong ‘“’Yr & ;in as a cloak,
ogard Hon’g Kea ¢r group—whom Wang called “the dichards” (9_1’.5!1'\?. WUSIIR)—"use "}(“ﬁk . :
Hoog Kong by itsg as an independent political entity, deliberately distort the Basic Law, Mm’ ‘
Pedk government, resist the Central authonty in a dichard manner, Or ¢ven CONspire the ruling status of
e Chines C“'PPOﬂ secessionist forces such as ‘Hong Kong independence’, and attempt to subvert ‘td sut that
B proposed oS! Party and the socialist system that are prescribed by € hina's Constitution™ He pl;:n&k; —_—
o becomin o 01 Clecting the Chief Executive by universal suffrage was so designed as ‘;‘:;2:“:\ wdbeg Sould
finitely oy f candidates in the election, and even if one among this group were clected, the Cen 1 J\':nc 2015, The full

. o Yapgy, brorn WIS person as Chief Executive of the HKSAR. Sce Hong o 50 (in Chinese)
decision :g‘ccch Was published in some newspapers. See, ¢.g., Ming Pao, | June 2013, tn:‘s Chief Executive of the
HKSAR in the year 2010

I

the Standing Committee of the NPC on issues relating to the sclccgim o:;c
Augugy 2013ctsal sulfrage and on the method for forming the Legislative Counfu\l of t
- See hutp:/www.china. org.c/china/2014-08/3 /content_333903880m
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(6) “The nominating committee shall nomfnatc WO to three cqpy did
of the Chief Executive in accordance with democratic proge dur'calc for th,

must have the endorsement of more than half of all the Memberg S. Eagh, ca,,:.mce
committee.” O the 1y iy

On 1 September 2014—the day following the NPCSC dccision\sc“io |
visited Hong Kong and made important speeches to explain the chisir Chinegg Off.
the public and to Hong Kong Government officials. They reiterated m‘:"\ 10 mep, Clag
previously made as sel out above. It was furthct: pointed out that the mo:l1 Y of the % of
suffrage prescribed by the decision provides the institutional guarantee t el for Unjy, s
by universal suffrage in future would be someone Who is both tryge gt the CR cl;':
Government and supported by the people of Hong Kong, and that nop,. b)'. the (,

confrontational towards the Central Government could not become the CEPi;lnots OF thay,
that the question of the model for universal suffrage in Hong Kong involves L Was g, Sai

the power to govern the HKSAR™: Some people in Hong Kong are: 4 Struggle for

“unwilling to accept the fact that the PRC has resumed the exercise of

over Hong Kong, and are unwilling to accept the governing - ofsovermg,,.y
authority over Hong Kong; they adopt an “alternative interpretation’ of 0 the Centry)
Two Systems’ and the provisions of the Basic Law; they make yse n;fCOunuy,
forces, continuously stir up political disputes, pointing their fingers at (h, forejr
Government, and attempt to turn Hong Kong into an independent POlitica ..

On the issue of universal suffrage, their views and demands may be g, '
° i ive be he Chi - il
one sentence: let their representative become the Chief Executive, T
]
e

cannot be permitted. If they are allowed to become the Chief Exe e
necessarily prejudice the Central Government’s governing powcﬁQ

prejudice our country’s sovereignty, security and developmenta
the stability and prosperity of Hong Kong ... If we unde
the question of universal suffrage, we can see that the

fundamental principles on which there can be no comp
being confrontational towards the Central GovenK

I's
l%» involv
e, .. Thos@ INSist on
ot be @ xecutive,

o-democracy forces
own as the “Occupy
inued until mid-December

whether in the past, present or future.”'®

The decision of the NPCSC was met by s g% st fro
Hong Kong, which launched the “Umbchov ment”
Central Movement”) that started in late September and
2014, resulting 1n the occupation by demonstrators of business and government
districts in Admuralty, Causeway Bay and Mong er the occupation came 10 2
peaceful end, the Government on 6 January 2015, in pursuance of a promise made al
a televised meeting with student leaders during the occupation campaign, submitted (0
the Hong Kong and Macau Affairs Office of the State Council a “Report on the Recen
Community and Political Situation in Hong Kong”,'” which was intended to reflect “:
Beijing the views of the Hong Kong community on the controversial 1SSucs of umiversd
suffrage.

:: My own translation from the Chinese original,
See www.2017.govhk (last visited 14 June 2015). For an alternative report on comm

C‘WSGOCKMO’ “oruary 2015 by the Civil Society Joi jon gr ilabl
198104/ (last visited 14 June 2015).

unity views by 80

NGO, w‘;‘,
{ hllps:l/\«r\'/\"vf""’t’o"IL

he HKSA}

ts, and
olitica f
@* of
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h , . -
ary 2 .153' e consultation document entitled “2017 S, on political
m;ﬁ“;‘y pub di‘:;%hg ‘hief Exccutn:vc by Universal Suffrage Consulta(;ig:]c Dg)gmnmytz;
ol forSc|° consulting the public on the concrete model for clecting the CF i: ;tf)
o purl’osc o ylated on the basis qf the parameters set by the Np CSC‘dcci"”.
N"h was 10 7 ¢ poycotted the consultation exercise, stating that they woyld b sion,
;gp’“'dc::iclrthﬂ‘ conformed 1O the parameters set by the NPCSC decliion ject any
dcitoral m the Government published a policy document entitled “2017 Make it

2 April 22('1 1:0 ¢ Selecting thc. Chief Executive by Universal Suffrage: Consultatio
th » 112 proposing a concrete mode! for nominating candidates fo?-

als :
::;:';" il Propg‘;3 - q including proposed amendments to Annex I to the Bysic

ting the CE). The model included some details that we

: tself. For example, there would be a “two-stage proce s;e
didates for the CE election. In stage one, not less than 120 and n -
Jers of the 1200-member Nominating Committee (NC) could jointly

tial candidates, who could then campaign and compete for support
o, members of the NC would vote on whether they support

didates. Each NC member would vote for at least two and at most

potemia S : :
R ‘n” being the total number of potential candidates who emerged
. lé? y two or three candidates for the CE election by universal suffrage
u

0. In St

each having obtained the supporting votes of more than half of the
The proposed model was subsequently introduced in the LegCo and put
on. 18 June 2015. With 28 (including 27 “pan-democrats”) of the 70-member
voting against the prOposz}l, it failed to secure the requisite two-thirds majority for
- dment of Annex I to the Basic Law."” The veto meant that the existing system of the
M'on of the CE by a 1200-member Election Committee would continue in force in the

ireseeable future.
(¢) Comments and analysis

The key difference between Beijing’s position on universal suffrage for Hong Kong's
(F and that of the pan-democrats may be analysed as follows. Beijing would like to
asure that the candidates for election by universal suffrage to the office of the CE are all
aceptable, trustworthy and appointable from Beijing’s point of view, in the sense that they
zenot “confrontational” towards the Central Government or 1deologically opposed to the
“weialist political system”™ being practiced in mainland China. The system of nominations
ofcandidates by a nominating committee as provided for in art.45 of the Basic Law enables
s objective to be achieved if the majority of the members of the nominating commuttee
#"pro-China” or “patriots”, and if the nominations the committee makes are “institutional
minations” expressing the majority will of members of the committee. Thus the 2014

>SSl ) )

,
"W 2017 pov hk
Bid L0V

)
A S
&mm‘c‘ Government’s motion was rejected by a vote of 8 (for the motion) to 28 (against). Less than 0‘:‘)‘1 ':‘“‘“:;
PeCpitate .:t{ng took place, 31 pro-Government legislators walked out of the chamber ¢ MAsse. }l!‘ltm:ﬁw
L3 Wong &lms"mc‘cm quorum so that the voting could be delayed until one absent P‘O‘G"‘““"';:m'd -
Gmnmcm | )po uld tome back to vote with the others. Due to failure in coordination and ?om?‘l‘fne;(‘o) Ns aill
Wisfed and °8'$|at.ors did not join the walk-out, hence the quorum (half of the membership © e afsion, 060
the voting in the chamber was completed a few seconds after the walk-out. In the state ol con .

ol the g s only 8
Pro-Government legi : | . the voting button n tme, hence onl)
gislators who stayed in the chamber failed to press fogCO. followed the convention

Support of th : : .

0 the Proc: ¢ Government's motion were recorded. Jasper Tsang, President 0 . fails, as

Nes\ﬂlz::o? lsnm voling. See the reports in Hong Kong newspapers of 19 June 2015, ¢.g., “Reform package
v O0uUth China Morning Post, 19 June 2015.
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docision of the NPCSC requires the size and composi‘tion of the NOMingag

5 Nf“l( <olv that of the pre-existing clection committee for the CE. .
:\Z]:Ot\\‘g;not.hai with the 4-sector composition of the ClCCFiOI.l COmmitteq ,
bei ng largely elected by fun.ctnonal ?pnsumcncwsi:he majority of jis Membep "M,
“pro-China™ or “pro-Establishment . and those who were Pan-democrags s |

SEOM LS : . rs
them only constituted a minority (slightly more than one-eighth) iy, the Clcctio):,mpa"‘ iy
' COmm.
e
v Derso

On the other hand. the pan-democrats were firmly opposed to any “go
ormed by the nominating committee for the purpose of Preventin

have considerable public support among }iqng Kong voters (such ag leadip
of the pan-democrats) but are not “patriots in Beijing’s eyes from b ecomin g Membg,,
for election by universal suffrage to tl?e off ice of .the CE. In their vView (hg- ca"d'dates
“fake™ universal suffrage and inconsistent with international standarés '; Woulg p,
suffrage and democracy which prohibit unreasonable restrictions on the r(‘) Univerg,)
candidate in an election.” “Genuine™ universal suffrage, in their Viewlght 10 be
truly competitive election in which candidates with different platform » TCQuipes
opinions may freely and fairly compete for votes. Given that the pan
always obtained a majority of the popular votes for the LegCo Seats that were

bv universal suffrage, they believed that any nomination system for the electic electeg
CE by universal suffrage which makes 1t impossible for their leaders to be no::‘Qf the
as candidates would not be genuine universal suffrage. Hence the pap. democra:natcd
their supporters condemned the model for universal suffrage stipulated ip the N;Ca's?
decision, boycotted the government’s “second round” of consultation regarding me
detailed arrangements for universal suffrage, and ultimately voted in LegCo to v

constitutional reform proposal.

ha\'c

(f) The “pan-democrats” and the “pro-China/ pro-Establishmen
®

r%\hong Kong on
e histo

The above-mentioned difference between Beijing and the pan-democ
the 1ssue of universal suffrage can only be fully understood in the li

onentation of the “pan-democrats™ or “pro-democracy” politic politica

Hong Kong, to which we now turn. x

Since the 1980s and up to now, politicians and activﬁ Hong KOQ.VC been
divided into two camps—the pro-China camp (now n as the “pro-
establishment™ camp) and the pro-democracy @ known as the

erience of various
in 1989, the Patten

“pan-democrats”).'™ The division has been intenSified by th
major political events, such as the Beijing student move .
political reform in the 1990s, the establishment of the Provisional Legislative Council,
the “nght of abode” saga leading to the first-ever interpretation of the Basic Law
by the NPCSC, the art.23 saga leading to the abortion of the National Security Bill
the 2004 interventions by the NPCSC on political reform in Hong Kong, the 2005
Interpretation by the NPCSC on the term of office of the CE, the defeat of Donald

isangs P ohtical reform proposal in December 2005. and the 2007 NPCSC Decision
on political development in Hong Kong.

& See Chapiers 7 and 2%

See generally SK. Lay and HC. Kua

Hong Kong” (2000) 1¢ :
Chapter 6 ) 163 China Quarter

o, “Partial Democratization, *Foundation Moment’ and Po':»:fafln 76 aboV:
ly 705: Lam, fn 67 above, Chapter 7, Ma, Political Developm

HONG KONG SPECMLADMINIS’I’R/\TIVP REGION

s, the pr o-democracy politicians opposed the Chinese Government’s
ven ' cracy camp has been labelled “the opposition Camp” by some
deTors in Hong Kong.' They are considered to have consistse(:::e
e commenst, Cinese Goverment towrds Fong Kong (i
ﬂ‘,( he polic! nent of the pohtlc?l.systgm in Hong Kong), the Tung Chee Hyy

evelop Id Tsang administration, and most recently the CY Leun
em arc considered hostile towards the Chinese Communisgt
, " " system in China. Some of them are leadcr:s of the Hong Kong Alliance
""".. pohuca {' < Democratic Movements of China, \fvhlch was founded in 1989 and
p;rst)nppo 1 of patrio te in Hong l(ong. after 1997, organising annual vigils and protests
OP;ilita iion of the Beijing studgnt movement of 1989 and the end of one-
ceremony in Norway for the award to Liy X 1a0bo—a
obel Peace Prize in 2010, a ceremony which China
it to boycott. Some of the pan-democrat were denied
enig” ([F14%4E), a passport-like document which Hong Kong
¢ Chinese nationals need to produce in order to enter mainland
spected of having close relationships with foreign
ith'political interests. And yet, ever since direct election
in 1991, they have consistently succeeded in capturing
of the popular votes for that portion of LegCo seats which
niversal suffrage.'” It is therefore feared that if unrestricted
suffrage were introduced in Hong Kong, the office of the CE and

seats would be captured by members of the pro-democratic camp.

in lines of cleavage among political parties and politicians in Hong
s the pro-democracy/pro-China cleavage. The other is the pro-grassroots/pro-
leavage. Among these two lines of cleavage, the former has been the dominant
i As discussed above, since the establishment of the HKSAR, the effectiveness of the
secutive-led” government in Hong Kong'”™ has depended on a loose coalition of pro-
(hina political parties and independent legislators, which occupied the majority of seats in
LegCo. " The coalition embraces the Democratic Alliance for the Betterment of Hong Kong
DAB),"' the main pro-China political party in Hong Kong, the Hong Kong Federation of
Trade Unions, a pro-China and pro-grassroots civic organisation with a long history in

" Tie ke “opposition camp™ or “opposition faction™ (SR $4¥UK) was first used by Mr Donald Tsang to refer to the
po-democracy camp when the latter vetoed Tsang’s political reform proposal in December 2005. The term was
’"W".“. m"‘m‘c" among PfO'CItina commentators after the publication of a lengthy article in the pro-China newspaper Hen
Wei Py, 20 De?::uﬁcl:oz?)gosl):;o;?cy Camp’ s actually the Opposition Camp” (Fitt [REIR] W ARHK), Wen
m‘,chlnaé?p has consistently captured 30-40% of these popular votes. See generally Lam, fn 67 above,
The 2004 LegCy e Critical Development, fn 76 above, 154, 223; Ma Ngok, “Pluralization amidst Polarization:

Krformed bcncro;' °l::'°" » In Chan and Harris (eds.), fn 134 above, Chapter 14. The pro-China forces usually
—— i : :d tions to District Cou.nClls' (DC) and captured the majority of DC seats. The DCs do not have

08 the extradivio a{: only concerned with district affairs. However, under the |.n!1ucncc of the social mostmc:‘;

XK i the D ¢ le:( il in 2019, the pan-democrats and other opposition politicians secured an :mprcmkm .
Set Ming poo (Chi ‘on on 24 November 2019, in which they won 57% of the popular votes and 85% of the seats.

S genenlly Lo, - < SPaPEr), 26 November 2019.

O Wcutive g . 67 above, Chapter 7; Lau and Kuan, fn 175 above. ~ "
) suognm crament in Hong Kong, see generally Lam, fn 67 above, Chapter 2; A. .Chcn. Exct;t;!g:)\ :
e loseph Cﬁ and Weak Governments and *Consensus Democracy™ in Chan and Harris (eds.), ﬁ‘“l:L :"
(hinse) Min an (FAHL 29), "Executive-led Government was Not the Original Intent behind the Basic Law {

. 2004, | A ' in Hong Kong's Poliical System™ (in
' e :’- Ming Pao, 29 June 2007, .:5334’ Joseph Chan, “Separation of Powers in Hong Kong

Works citeut
" 2005 Dcucd 'n fn 100, 102 and 103 above.

the DAR L
" wig the Ho‘;"K’;"Mmcd the Democratic Alliance for the Betterment and Progress of Hong Rong afiert
& Rong Progressive Alliance.

275

8.094

8.095




276

8.096

8.097

DEVELOPMENT OF REPRESENTATIVE GOVERNMENT

Hong Kong, the Liberal Party, t.hc main pro-busincss political Pa
Party. and some independent legislators |.namly Pascd on the funclionm p

the business sector. The pan-dcmocrgts in LegCo constituting the “q co?‘Stitu °9Dl¢~s
amone others. the DP (the oldest political party among the pro-dem o I
the CP (formed in 2006 by some of the lawyers who played a Promineng yl pf)'itici X U,
against the art.23 legislation in 2003). ole

The long-standing differences between the pro-democracy ang pro-
Kongs political spectrum reveal a fundamental problem of “Ope ¢
as practised in Hong Kong, which, uqlcgs u!hmatcly resolved.

insurmountable obstacle to full democratisation in Hong Kong. This
consists of a fundamental difference in the undcrstanding of
relationship between “autonomy™ and “democracy” on the part of ()

Chi

fundamcntal p::mos‘

. dn
1€ Chinese Govd Of the

on the one hand and the pro-democracy political parties, politicians an Civil “Mimey,
Hong Kong on the other hand. The pro-democracy camp’s understanding of th lety 4
of Hong Kong may be termed a Western liberal democratic and Je ~ ko

. . : galistic und |
autonomy. It is believed that as in the case of, say, the people in 2 CISta

who can freely elect their state legislature and state governor, the people of H

should also be able to freely elect by universal suffrage their CE and all memh 0
Legislature. In a liberal democratic federal state like the United States, the statee]rs Of theyy
and state governor may on their own exercise all powers within their constitutic,sff;sll?““rc
and the federal government may not interfere with the exercise of such powers, In 3 08,
vein. the democrats in Hong Kong believe that so long as the elected Government o?mlhr
hong stays within the scope of its power under the Basic Law, the Central Gove
should leave it alone and 1t is none of the Central Government’s business to inte
otherwise influence it. Thus there is no legitimate reason why Beijing should
democratisation in Hong Kong. And the appointment of the CE by the Centr

after his or her being elected by the people of Hong Kong should be
formality.

lates
ng KOng

that the power of appointment of the CE is a substantive p t mer
ceremonial. Since the 1990s, it has been stressed that Hong
s an “executive-led” system and must not be allowed to

Beijing’s understanding of autonomy is however not the same. It %{s been s

$ system ment

a “legisla d” one.'®

The emphasis on executive-led government may be & d 1n the light fact that
i o), L.

it 1s the Executive (including the CE and the pri cials), egislature, tha
15 appointed by Beijing and enjoys the confidence and trust of rives powers and
authority from, Beijing. As is evident in Deng Xiaoping’s spe on “One Country, Two
Systems”™ in Hong Kong (which were re-published’® in uring the campaign™ 10
stress the idea of “patriots ruling Hong Kong”) and the W Paper of 2014, Chinas
“”dcrjmdmg of Hong Kong’s autonomy is that of “Hong Kong people ruling Hong
K‘{ﬂg P lh{: majority of those Hong Kong people exercising the power to rule Hong Kong
bcmg patniots—people whom the Chinese Government and the Chinese Communist Part
consider 10 be patriots and thus their political allies for the purpose of ruling Hong Korg
This kind of thinking should be understood in the context of the Chinese Communi

| ——
e

" 7)? thc;orks cited in I 179 above o8
" > . ' N ns :

of i(’%::u /{’”‘Z Wi | Systems” (Joint Publishing, 2004), which is the l‘-ﬂ:!;"g;;:d 67 of

this English book +2 4 published by the same publisher. See particularly the speeches at 1

i)

On “"One Country, Two

4

; o Chines
«The Debate on Putriotism (% WA if ) (Ming Pao Press, 2004) (in

Ny

. of “united front work”™,"™ in which friendly politica
mo;:c Communist Party and non-communists whom the
{ reliable for the purpose of forming a political allia

d front work has been actively undertaken in
d after the 1997 Handover.'*’

| relations are
Party considers
NCE 1o achieve 4

i unite ong Kong by the

on 8% Eles poth before an

{ Deng Xiaoping said In the context of “patriots rul;
vorthy t'ha * may not necessarily produce the right people for this purpose. '
ect €167 ?1 ot an ultimate value or goal in itself. It is only a means for the purpm
qocracy ! ht people to rule Hong l§ong. And the process of democratisation in
hoosing D ot to the overriding principle of “patriots ruling Hong Kong”. Thus the

WKoGovemm ent’s perspectivgzn autonomy, democracy and democratisation in Hong

ng Hong Kong”

stood as foll ong Kong already enjoys full autonomy in the sense

g le rulin Kong”—not Commur)ist cadres ruling Hong Kong,
o Kong PeoP'® interfering with the administration, policy-making and

s regards democracy, Hong Kong already enjoys a significant
luding the rule of law, civil liberties, judicial independence.

for and t elections to the legislature, functional constituency
regards H ong’s further democratisation, this must be subject to
a

at the CE ,@ “patriot”.

() (g) Concluding reflections

¢
e model of universal suffrage to be introduced in Hong Kong in
gnmthe Stcr ere the central government on the one hand and the pan-democrats

e supporters (including the Occupy Central Movement) on the other hand; the
» sovernment and the pro-China/ pro-Establishment political forces in Hong Kong
4o fl Jllowed the line taken by the central government. The single most crucial issue
< the debate on the issue of universal suffrage for the election of the CE was whether
he “nomination threshold” in the operation of the nominating commuttee woul;l be low
enough for at least one leader of the pan-democrats to be a candidate in the election.

inthe existing system for election of the CE by the Election Committee under Annex [ to
b Basic Law, a candidate may be nominated jointly by at least one-eighth of the men}bers
ofthe Election Committee, followed by election by members of the Election Committee.
nthe CE elections of 2007 and 2012, persons supporting or sympathetic to the pan-
&mocrats won more than one-eighth of the seats in the elections to the Election Commuttee,
ad thus Alan Leong (of the CP) and Albert Ho (of the DP) were nominated respectively

g;’;"""f the two candidates in the 2007 election and one of the three candidates in the
clection,

unng the debate in 201 3-14 on the nomination system for election of the CE by universal

Wllage in 2017, the principal demand of the pan-democrats was Civic nomination,

l . ¢ »
:amiho there were proposals from pro-democracy scholars considered to be “moderate
a

did noy Proposal from Ronny Tong, a legislator who was also a member of the CP) t!\a!:
"8ISt on civic nomination but advocated a relatively low threshold for nominatio

: st History (Stanford
';’. Van Slyke, Enemies and Friends: The United Front in Chinese Communist History (

@ ' sing Takeover
) 0]”0“3 ?{:I'm(‘al Dﬂ'(’lopmt’nl, r“ 76 abovc. Chnp‘cr 3; Jamio ‘\“cn‘ Scc""s R‘-‘l ( h‘nak ( I“W'U”".“"\

> g (B : .
“‘Wﬁg O‘::'f'w‘)ﬂh-ﬂcmcmann Asia, 1997) Chapter 3
One Country, Tivo Svstems ', fn 183 above, 75-76.
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bv a nomination committee (such as one-cighth of its members bej),
candidate) which should be more dgnxocmtlga!l)' con.shn.nted than
Committee. The pan-democrats consndc.rcd civic nomination to be
democracy and free election than nominations by a NoMinating
clocted by universal suffrage, as civic nomination would allow
requisite degree of popular support (say tens of thousands of el; gible Voters) t
as a candidate in the election. Sn'at.eglc.ally. the dcmgnd for Civic NOMinatjq 3 pamclpahe
intended to counteract the 1dea of “mstlmtlopal nom.matlon” announced y n Was Prob, it
in March 2013: Relving on the difference in wording between (a) the r e); Q’Iao Xiaoyb"
on ioint nominations by individual members of the Election Committee inc:\ ant pro\,l:]gﬁ
Rasic Law and (b) the provision in art.45 of the Basic Law on the making of nn.cx L to b
the nominating committee in accordance with democratic procedures, iaoﬂonnnatigns b
nominating committee collectively as an institution or organ should make th:‘"gueq that
and “democratic procedures™ imply that the minority should defer tq the mal'lolmnat.%
idea of institutional nomination thus raised the prospect of a high nominatignJ (:;"Y- Qiagy
the operation of the nominating committee. Given this context, the pan.q e fesholg,
to believe that the idea of civic nomination might be used to bypass the ‘o Creen?ts Seemeg
of 2 high nomination threshold within the nominating committee. INg effoqye

£ able {
thc eXi

n\OrQ R ¢
_“ONsig
ds

Some observers believe that insistence on civic nomination was, for most though
all of the pan-democrats, only a high “asking price” in the bargaining Process an% ot
would be willing to accept a final package that included a low nomination thre. -
higher than one-eighth of the members of the nominating committee) and

. n Comm
In retrospect, some observers suggest that if the pan-democrats had not iny %
of their efforts in civic nomination—which the Central Government consfde be

clearly outside what 1s permissible under the Basic Law—and the th
Central”. the final decision of the NPCSC might have been more pa

democrats. It 1s true that the pan-democrats’ actions were by no@
the building of trust between themselves and the Central Gov@ t,
any possibility of genuine dialogue regarding, for example,

might be viable to ensure that persons considered unacc
Beijng would not become candidates for or would not

impossible and futile to speculate on what might \\
o< ?nc

o

’ |

and not
inted as
ened h

jatory a

wever, 1t 1s
-democrats
in dealing with

chosen 1o adopt a less “confrontational” or m
the Central Government.

In both the text of the NPCSC decision of August 2014 an speeches given by Chi."?“
officials, 1t was pointed out that the model of universal suffrage prescribed by the decisior
provides the institutional guarantee to ensure that only a patriot would become the CE
At the same time, Chinese officials argued that the nomination system stipulated by the
decision does not constitute any unreasonable restrictions on opportunities t0 beool:;C
candidates 1n the election: persons from different political parties or groups can equd j
compete for the support of the majority of the members of the NC who are largely el'e?on
from the four maior sectors of Hong Kong society. There is thus an apparent conmm‘cti:m.
between the “patriot” requirement and the alleged principle of fair and equal compc(l hic
The answer would seem to Jje in the historical and political reality that the manner s

e ; 1s100,
Fhe existing Elecupn Cqmmittcc is constituted (which, according to the NPCSC dects”

threshold (g N
: ; * o o a Nomifiang
committee with a voters’ base significantly larger than the existing Electio .
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he d the NPCSC decision of August 2014 and accy
” ondemt’ for Hong Kong pe
jocrals cmisc of universal suffrage t(:]r ong tong : ople under the
0 : more than a system of appointment o
! mised was no
oching . Law pro

. Vi
we BASIC, Government after an election by “universal suffrage upon
¢

, ; . nomination by a
|Pc0P| S e nominating committee in accordance with democratic procedures”
entd

oy repres o of control Of pre-se!ectl.on — or what the pan-derr!ograts objected to as
;:us Qe mfcandidates by a nominating committee had been built into the Basic [ aw
w_~-0

sed Bcijing of
Basic Law, Yet
f the CE by the

8.104

eform of 2015, the question for the future is whether

o BT tipulated in the NPCSC dec1§10n of 2014 must still

G Ld Of u:l:;e?a pt to realise the goal stipulated in the Basic Law of the
in

dl:follox\ CE by uhive al suffrage. In thi.s regard, it is noteworthy that Li Fei, then
Joction of the %ong Basic Law Committee of the NPC Standing Commuittee. said

chaifman 0 ‘%ﬂ ay 2015 2 Shenzhen with Hong Kong Legislative Councillors that

he failure of the elect 8.105

ibility f p legislature [the NPCSC] to revise the decision [the
4] without even putting it into practice™."” Immediately

e political reform proposal on 18 June 2015, a spokesman
he NPCSC said to the media that “the orientation of the system
esand the legal principles prescribed by the NPCSC Decision must
wed in the process of promoting the election of the Chief Executive
¢; any future implementation of universal suffrage for the election of
of Bxecutive in Hong Kong must still rely on this Decision as the constitutional
Sfor universal suffrage”.'” These statements suggest that it 1s highly qnli.kel.y that the
ral Authorities can be persuaded—in order to secure a two-thirds majority in ngCo
i support of political reform at a future point in time—to rglax the terms gnd cond.ltxons.
of the NPCSC decision of 2014, which still stands as a valid law (governing election of
te CE of the HKSAR by universal suffrage at any future point in time) unless amended

or repealed.

Political developments since 2015 culminating in the “anti-extradition bill” movement of
2019and the NPC decision of 28 May 2020 “on establishing and improving the legal system
and enforcement mechanisms for the HKSAR to safeguard national security™ (followed by
the NPCSC’s enactment on 30 June 2020 of the Law of the PRC on Safeguarding National
scunity in the HKSAR) testify to increasing tensions and conflicts between pan-democrats
(and other political forces opposed to the Central Authorities) and the Central Authonties,
d increasing polarisation in Hong Kong society between “pro-Establishment” fgrcgs and
I opposition. These trends only serve to dim the prospects of further democratisation of
Hong K°'?8’S political system, because any major political reform in the HKSAR depends
o the existence of a sufficient degree of consensus in the community S0 as to secure &

‘“‘*glgilrds majority in LegCo voting in support of a political reform package proposed by
trnment.

3.106

b st
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o widcl(;c:cl;?" stays effective beyond 2017: Li Fei”, China Daily (Hong Kong edition), 1 Jut | s
127034|3o.huu(&:‘!&tmrr&

3013, 1. Lis speech

ted in Hong K .
."Ong Ko J e NE Kong newspapers on | June 2015.
ﬁ:!i).":ﬁm J:Bunﬁsa\ apers of 19 June 2015; www locpg. hk/jsdv2015-06/19/c

PR A 58300 388) (last visited 2 April 2020).
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After the failure of political reform mn 2015, the new g¢neratig
who came on the scene'' distanced themselves from the traditio
have struggled to realise democracy in Hong Kong within the ¢
of “One Country, Two Systems™. These younger activists gre

the authoritarian PRC regime would not tolerate the existence i the Hkg be ieve N
democracy with genuine universal suffrage. Thus they went one step ﬁmhe?R of tru:

the assumption that Hong Kong should rcmqin part of the PRC. Politicy to Qe
hold such views are now known as the “localists™. Some of the actiy;

c‘locali " |V|SIS ,
L - St “
determination or even independence for Hong Kong, ' S ho

N of poljs;
nal pan.g
. edem

advg,

In the LegCo election of September 2016, some “localists” were b
candidates in the LegCo election,'™ on the ground that their politicalvicwsm-recl from beiy
with the declarations they had signed (as required by the clectora law)“;;re ‘"°°“Smeng,
uphold the Basic Law and owe allegiance to the HKSAR 1% Despite this Al they

of six “locahists™ were elected into LegCo in this election. collectively ¢, Move, 5 tota]
cent of the popular votes.™ As far as LegCo was concerned, the success ofI:}t:l ing 19
proved to be short-lived, as some of them were subsequently stripped of their i localjgyer
by the court on the ground of their failure to comply with the oath-taking *8C0 seatg
the Basic Law and local legislation.'® These “disqualification™ cases we:l“'rcmem in
controversial as the NPCSC intervened in the course of the judicial proceedin s articy
“disqualification™ case by issuing an interpretation of art.104 of 5510 the firy

; : the Basic
concerns the oath-taking requirement). In the by-elections held to fi]] the vacanLc‘:; g:t'cb

from the disqualification of these legislators, some “localists” were aga
participation.'?’

The pro-independence Hong Kong National Party, founded by Chan Ho Ti

of the “localists™ barred from participating as a candidate in the 2016 Leg@Qo ¢
was banned by the Secretary for Security as an “unlawful society” ur@ Soc
ey

£

" See generally Sonny S.H. Lo, “Ideologies and Factionalism n Beijing-Hong Kong

3_92.; Chan Kin-man and Vitnierat Ng, “Localists, Militants and Cynics: Post-U
2. BERRKAE. REUEFLDHAH%)2017) 60:1 Mainland Chi
For the “localist” turn in Hong Kong politics since the 2012 LegCo clect
Senuments in Hong Kong and the 2012 Legislative Council Electio
Cheng (ed.), New Trends of Political Parucipation in Hong Kong (Cs
chong Ip, Hong Kong s New Identity Politics (Routledge, 202
ﬁng Kong newspapers of 3 August 2016, eg, “Prote

w

W

ion briefing as ‘Hong Kosg

2 Aug 2016, “Hong Kongs

, South China Morning Post

2 Aug 2016.

Chan Ho Tin, one of the disqualified candidates, subsequently brought an

officer’s decision not 10 allow him to be a candidate, but failed before

" Ying Ki Alan [201%) 2 HKLRD 7 The case was not appealed to a higher court.
“Localists and self-determination actvists capture 6 seats, LegCo divided into 3 factions™ and “Localist “g
mtwnlpohmw capture 400,000 votes”, Ming Pao, 6 September 2016 (in Chinesc); C.K. Choy a0d M
; bf:; r:)rln:my analysis of the outcome of the LegCo election” (L% @il Bh&% YL4 B AVHT), Ming

e first “disqualification” Cascco related to Leung Chung Hang and Yau Wai Ching: Chief Executive 7}’({2‘_’ fgfﬁ"f“;
Fre ouncil (2016) 6 HKC 417 (CFI); [2017] | HKLRD 460 (CA); Yau Wai Chin

uinve ¢ SA - s - . lors
mz sm::; R (2017) 20 HKCFAR 390 (leave to appeal refused by CFA). Four other Legislative G

also di ‘ : . un Chung
(2017) 4 HK1 & D)* : l;O‘Cl;;uahf ed on the ground of failure to take their oaths properly: Nathan Law > dANY

). Leung Kwok Hung [2019) H lysis. sec Han Zhu an
Chen, “The : N Jiling } HKCA 173 (CA). For an analysis,
o wzu;;uk'u;g Cases and the NPCSC Interpretation of 2016” (2019) 49 HKLJ 381. CEAR S
(candidates’ disguet i~ 1a% [2019) 4 HKLRD 459 and Au Nok Hin v Teng Yu Yan Anne (2019) 22 HK Van AR
squalification successfully Chﬂ"Cﬂng on procedural grounds), Lau Wing Hong v Chan Yuen

(Returning Officer) (N 2 ber)
" > /12019) S HKLRD 1 (eff incumbent LegCo mem
See Chan Ho Tin v 1, Ying Ki Alan {20} N2 ’((cl ect _c;f such successful challenge on incum

-

petition to challenge the retuming
of First Instance: Chan Ho Tinv Lo
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ional Party’s appeal to th ' :

ber 201 8.'”” The Nationa Ppeal to the CE in Council
":y 5019.2% On 26 February 2019, the Central People’s Goven:m:?:
1 etter” (gonghan) to the CE expressing support for the decision to
< fficia ” affirming that it was the constitutional duty of the HKSAR to
"s"d nal Party ity in accordance with law”, and requiring the CE to submit a

a""‘.':scdon 19
an 0

0 ¢ Nat,:gtional <
*slf‘gwd(hc ma(wf.zo .

(ation in November 2016 on the oath-taklng requirement under the
" ‘"terpﬁpCS C acted again with regard to the HKSAR in December 2017 in the
o LA the 2] controversy surrounding “co-location” of mainland and Hong Kong
: :nd customs check-points at the Western Kowloon Express Rail station,

_Shenzhen-Hong Kong Express Rail Link (Colocation) Ordinance
5 : igration and customs officers to be stationed in a port

18, W " the new wloon station and.to fnforce mainland Chinese law
qatrol ared 1% - nents of the “co-location” scheme as being inconsistent
ovision on the non-application of mainland laws in Hong

'hc BaSic;%Q I
v he sch

s subsequently upheld by the Court of First Instance, relying
5nethe NP decision approving the scheme and confirming its

t
Knt prompted the HKSAR government to introduce in March 2019

Offenders and Mutual Legal Assistance in Criminal Matters Legislation
ment) Bill, which provided for ad hoc extradition between Hong Kong and any
jurisdiction on a case-by-case basis. The bill was considered necessary because
ithough Hong Kong’s existing law provided for extradition by treaties between Hong
Kong and foreign states, it did not allow rendition between Hong Kong and another
mrt of China, and Taiwan was regarded as part of China. Opponents of the bill
prcerved 1t as putting innocent Hongkongers at risk of being extradited to mainland
China, where (it was feared that) they might not receive a fair trial. Massive protests
wsulted 1n the bill being shelved on 15 June and formally withdrawn on 23 October

\

* See Hoag Kong newspapers of 25 September 2018.

Hong Kong National Party ban upheld by panel which says it doesn’t trust group not ‘to resort to violence” in
: _“'Rﬂdt&‘ nce bid", China Mormning Post, 22 Feb 2019.

Posul ';2 2.‘,“;5 'y government's ban on Hong Kong National Party, says leader Carrie Lam”, South China Morning

m:m.ssssmw' For the full Chinese text of the “official letter”, see wwiw.gov.cvzhengee/content’2019-02226/
“Came Lam mb"'-"" (accessed 5 Apr 2020). The Chief Executive’s report was submitted on 16 April 2019: see
Be epont. see o - POt O National Party”, Ming Pao, 19 April 2019 (in Chinese). For the full Chinese text o
) o einfo.govhk/general2201904/18/P2019041800415_308614_1_1555572199159.pdf (accessed S Ape

Le

- ‘gw c;f‘%ng SIxtus v President of Legislative Council [2019) | HKLRD 292. The possible pm:

* Politicaly mi‘ftelpcm officers in Hong Kong engaged in “cross-border enforcement of mainland law g

re Cay € 15sue. In carly 2016, the “Lee Po incident” touched a nerve in Hong Kong. Mr Lee ey
Ssppeare ﬁmy Bay 300153. Which was believed to have published books objectionable to nu{nla:a au T
SUbseguens o ong Kong in late 201 5, fuelling speculations that he had been abducted by mainland police.

ngering dOUblsl ";:"'h'“ in Hong Kong and claim that he had voluntarily gone to the Mainla:id d;a not “"mf
'SDCQOI? O the aftermath, see “Notification deal sets out detention timetable™, South China Morning
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DEVELOPMENT OF REPRESENTATIVE GOVERNMENT

2019 2" Nonetheless. pmtcst§ con‘tinucfi for several months after the bill

with protesters expressing dls&ztlsf:actlon that the government haq om\\'as With,
of the “five principal demands™ of the movement. The “five demang Y ac
withdrawal of the bill, independent investigation of alleged polic S
social movement, official acknowlcdgemcnt.that the protest against 2 8 dun'n
a “riot”. non-prosecution of protesters, and ntroduction of Wniversa| ¢ bil) assth,
olection of the CE and all legislators.”® S“m'agc fmm
g Kong‘ 4

r)’s TWQ

CQPtedmol
i bmtalitiead kg,

The anti-extradition movement has revealed tha.t many people in Hop
voung people, are dissatisfied with the pthy of “One Count
practised in recent years, do not have trust in either the SAR government
covernment. identify themselves as Hongkongers rather than Chinese cjy or &
consider the PRC and mainland Chinese people to be an alien “Other” 'Tzle]ns,
mav be interpreted as the escalation and culmination of the contra dicti;m ¢ moy
“two systems” in “One Country, Two Systems™. The basic contrag; S betweg, the
that between the aspirations for liberty and democracy on the part of 1 iy PParepyj,
people. and the limits to the realisation of such aspirations Imposed byyth:';gk"“&

“One Country”™. 0gic of

In retrospect. it may be observed that the anti-extradition movement, which hag
to both peaceful and violent actions to fight for liberty, governmental accoumabir;
democracy in Hong Kong,*” ultimately backfired, and only had the effect of pro:ltmy 4

the central authorities to impose even tighter control on Hong Kong by means of e N
decision of 28 May 2020 and the HKSAR National Security Law (NSL). The PC

be regarded as stipulating, in the form of legal norms, the red line for the “op
element 1 “One Country, Two Systems” (OCTS). The central authorities %

new legislative scheme of national security in Hong Kong would enable?

at the

S pol
f the schen
now only

X

to be more successfully practised in the future.?”® On the other hand:
accuse Beijing of abandoning the “two systems” policy in OCTS:s
country” remains.

Bolstered by the commitment to democracy as univers sm
“pro-democracy” camp would not give up its demand

in th

ocrati | reform
until the constitutional promise of universal suffrage 1sed. Thu stinguishing
feature of the case of Hong Kong as an auton {‘ onal entity issthat its political
system—which cannot be changed without t nsent of th | government—is

olitical reality but also
of universal suffrage n
e Basic Law legitimiscs.lhc
legitimises the existing politica

unstable and lacks sufficient legitimacy, and this,is not onl
flows from the Basic Law itself. In affirming the ultimate
the election of the CE and of all legislators in the HKS
struggle for such universal suffrage and, in a sense, de-

. : “A Perfect
Cluef Executive Carrie Lam promised to withdraw the bill on 4 September. See generally Albert H.Y. Chen,"A

5 Storm: Hong Kong-China rendition of fugitive offenders, 2019” (2019) 49 HKLJ 419.
See Albert H.Y. Chen, “Hong Kong’s Internal Contradiction of ‘One Country, Two Systems

2019, hups//www.economist.com/open-future/2019/10/1 l/hong-kongs-imcmal-contradiction-of-onc-c
sysiems (accessed 5 Apr 2020),

* See generally Z. fbrahim and J. Lam (eds), Rebel City: Hong Kong's Year of Water and Fire (Singa

Scientific, 2020). iversary of
>ee speech of Zhang Aizoming (Deputy Director of the HKMAO) at a seminar to celebrate the 30th a:!;_o‘ pation?
the Basic Law of the HKSAR held on % June 2020: Zhang Xiaoming (#8%2]), “The firmer the red ',;;']' 1 K)o
secunty, the greater the space for ‘One Country, Two Systems™ (M % % 4Rk &2, “—HMM"EHE
basxchw.gthng’anniveMyM/pdﬂwhcs _file2.pdf>
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it of the ideal of universal suffrage, Howey

sho i VEr, given that the
\'hich i :ie lmlikCI)’ to retreat from the .August 31 Decision” of 2014, and
g e Jliticians in Hong Kong are unlikely to drop their objection to that

| LB " : " ’ o
i:hi“cfdgcnlocracy ,ﬂiversal suffrage the impasse n Hong Kong’s political reform IS

o) '-tn gs “f0K° indefinitely
&"I."gd (0 col\"“
1
o Annex 1
Composition of Legislative Council 1985-2016
. O‘M
Election Appointed | Government
; encies | committee/ non- members
election electoral government
college members
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nil nil
60 nil

qil nil
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nil
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nil nil
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THE LEGISI ATURE

¢ Sino-British Joint Declaration as stateq
ffective check and balance against the |

HKSAR) Government, and must be ap)e efoe
Clively
t

. As shall be discussed below, the CONStitutigy . ©

ooCo with great powers to hold the government accountap)e Togeth ram“‘m
% ice inherited from tl : " *V8Cther .

procedure and practice 1¢ colonial erg, and \x..u, i

| administrative support developed in the run-up e orga"'sat

- ° | (o th lon
LegCo rivalled any established legislature in the world. How these POWers ancd f::,,d%.

achinery are exercised in practice i§ a different qucstion. In this regard, gy, ¢ grey
determinative. The first is the composition of LegCo which is only partially g 0 fagy

elected. Article 68 provides that the “ultimate aim 1s the election of all 1o :m tlcau’,
Leiglative Council by universal suffrage.” Butl as progress towards this a;nbcrs

stalled. LegCo remains dominated by a pro-government majority inherently M hag beey
an undemocratic system of election. The effect of Annex II as interpreteq by tl;‘fotcctcd by
Committee of the National People’s Congress (NPCSC) blights further progresse Shndj,,g
the initiative firmly in the hands of the Standing Committee in Beijing, The praCtl')y Putting
< that 2 resolution sanctioning or coercing the government can only be Passedlca]- resyy
agreement of the pro-government majority and the acquisescence of the centry] am\l:'nth the
The second factor is the “split voting™ system. Article 75(1) defines the — aosﬂtlcs
less than half of all members”. The split-voting system under Annex I (11) requires , <

majority vote of members present in each of the directly elected group and the funct
. . . . V>
constituencies group of LegCo for a member’s motion to be carried. As a matter of r@
0’

a bO‘oc )

To meet the objective of th
1o
ng Kong S

Lege, "

the Government to accoun :
provides L

parliamentary
structure and professiona

nearly all members’ motions, including motions of members 1n opposition, we
under this system. The stalemate and futiity thus ensued has underm;
authority and status in the community. It will be argued that the lessons Je
failure of LegCo in recent years to act as an effective check and balance

to press for greater democratic development sooner, if the eﬂicacé@c

constitutional framework is not to be undermined.

Equally necessary for LegCo to discharge its function 1s its %&y. Leg Q«y
and freedom from interference are inherent in the doctrine Jof separation q‘ms 2s
well as underpinned by the Basic Law, most specifics arts.75(2),\77%and 78, and
upheld by the highest court under the “non-inte on principle’ $wever, as will be
discussed below, the courts have also held that the non-interv principle 1s subject
lo exceptions, given that LegCo is not supreme but under “ts Law, and that under
the Basic Law, the courts alone have the power to interpre asic Law in Hong Kong
Recent developments have shown how this can be used by the government against 1t
opposition in LegCo, notably by seeking the disqualification of opposition candidates
from standing for election, disqualification of elected legislators from holding office, and
prosecuting legislators for their conduct in LegCo under purported criminal offences. ItS
submitted that the unchecked success of these methods will drive a coach and four horse
through LegCo’s autonomy and immunities the purpose of which is to protect legislator

;f::h the retaliation of the government when they vigorously oppose the government
er, when the constitutional check and balance fails, civic disturbances as the on

from the

dibility

Leung Kwok Hung v President of Legi
. | nt of Legistative €, : o
See discussion in “Postscript” o;jthffc’h:p.”v:’ Council (2014) 17 HKCFAR 689, [28).

¢

THE POWER TO LEGISIATF

. .cent and discontent will become inevitable, as predicted by this
is

. i ole to play in adjudicating disputes on the extent of
xm.PO oo oversight. SO far, the scores are with the government. The
nd Ieglslat;‘e power of the Chief Executive in Council (CEIC) to make
nccrned ericy Regulations Ordinance (Cap.241) (ERO). In October
jonial P:mc r%) (ests triggered off by the government’s extradition bill, the
calatll}iSR% ‘o make wide regulations prohibiting facial coverage. The
i vok thCE RO and the regulations were challenged by 24 democrat LegCo

aality ©f th Court of First Instance, in a rare two-judge divisional
50 judicnal rchd ont between the pre-1997 provisions and the provisions
bers * " he “marke i Law. They held that under the Basic Law, LegCo
ing L€ 2 end and repeal laws”, and declared that the CEIC’s wide
:ons whatsoever desirable on an occasion she considers to be

itutional and invalid.” The government appealed.

C
pallen®

0 und
wer 'O

er was unconst |
in contras the Court of First Instance, emphasised the theme of
the vie under the Basic Law, the government continued to be

mment” like the pre-1997 colonial government.'” In the

scrutiny of the court in judicial review is sufficient check
e wide law-making powers under the ERO without the consent

% . .o to the CFA in further appeal. It is submitted that, if
% it will render the function of the legislature envisaged in the Sino-British

.on so emaciated as to be illusory.

2. THE POWER TO LEGISLATE

As the elected representative of the people, the LegCo has an irpportant gonstitutiongl fole
o hold the Government accountable on their behalf. This role 1s most directly and v1§1l?ly
performed by questioning officials and speaking in motion debates on Government pohc.nes
surng Council meetings, and this 1s what the public tends to focus on. No less attention
sould be given to LegCo’s primary function as “the legislature of the Region”, namely,
s law-making powers, function and procedure.'’ Under the rule of law, we look to the law
wprotect the individual’s rights and freedoms and to provide a sound foundation for good
sovenment. A lack of critical interest and understanding in the business of legislation
would lead to legislators themselves not giving it the meticulous attention it demands, and
! developing the depth of skill and knowledge necessary to the task, especially in the
mique circumstances of Hong Kong. The quality of our law and legal system would sufter
ind deteriorate over time.

\
|
Mmﬂ Ng. “The Legislature as a *Vetogate', in Cora Chan and Fiona de Londms‘ (eds), China s \an:)::;
When l;yic. Mopwing Hong Kong s Rule of Law? (Hart Publishing, 2020), 173. The prediction came true ik =
\ Lovernment’s proposed amendment to extradition law sparked off massive and prolonged protests.

::.g[s‘lo:‘)’zilu"g v Secretary for Justice [2020) HKCA 192, [51], (89, [901-{91): [193(D}

Law an.73.
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THE LEGISLATURE

The power to enact laws is an extremely powerful check ang bal
It is important to ensure that laws which assist good 2OVernar
laws which undermine good governance and the rights ang

from being passed

Prior to 1997, LegCo members can introduce any bill, exce
bill which has the effect of charging on the revenue. Afier
members’ power to introduce legislation is more restricted. Bijjs Which afy, e L
cannot be introduced without the written consent of the Chjef Executiy SCt pupy;

the political structure are completely banned.'? In the post-1997 g
only a handful of members’ bills, which related to private charities

merger of banks.

Ptabill o ,
m
1997 Undey thcnd

. av
, the Univergigio, beey

Another handicap was the “sphit voting™ system which is Imposed by Ann
Law. This means any bill or amendment to a bill proposed by a memp
if 1t 1s approved by a majority of members in each of the two
returned by the geographical constituencies and the functional |
These restrictions had serious effects on LegCo’s operation.

CX " of the Bas
13 Passeg ou'.)c

The rule of law takes as a starting point that individuals have rights with Which pq
interfere except by their consent and according to law. No PETSON or executive 4
however highly placed, can interfere with the rights and freedoms of another
however humble, unless empowered by the law to do so, and only to the exten
law empowers. Just getting LegCo to pass whatever laws the Government wan d

people to obey them is not the rule of law but rule by law: the Jaw Serving ; @)fﬂk
Government to rule the people. Rule by law is no different from tyranny, 1 :

2y 2 i L 1L can be
worse, because 1t 1s tyranny with a veneer of legitimacy. Just going thr \ formalitie
of law-making without regard to the underlying principles does not

to duep
s we pass o)

Due process is not just a matter of form but also of substance.
cutive arb

curtail nights without consent for sufficient reasons, or giv@
ap

without effective restraint. The legislative process is desig ply thcs@n les, nol
QY

uthon

to circumvent them. &

3. THE LEGISLATIVE PROC

The basic steps of the legislative procedure are set down in the Rules of Procedure of the
Legislative Council (RoP) which the Council makes “on its own” under art.75(2) of the
Basic Law. They are supplemented by a body of practices and conventions established
through daily business transactions between the executive and the legislature. Becaust
they are largely unwritten but maintained by the staff and members as LegCo’s tra(!l"m"
they are most vulnerable not least because rules without underlying principles are arbitrary

S ———————

‘t*

v mqmonmmsodas

| . . - : |
bill. LegCo, on legal advice, held that they did not apply The Government took the view that they dic WP K

wol
ZMII:“ members were allowed to introduce such amendments under the Rules of | 'mdum;“mm::::lfpm
“ng v Fresident of Legislative Council (2007) | HKLRD 387, 396. But the Government took the d, althows?

” 's introduced by members. As 4 result, hardly any members’ amendments were €ver passe
flumerous were introduced

Jt . . .
k?';kcn. ther® 1 decides 10 introduce a law, it must first ascertain that such a law s
stratlo

e support of the cox.nmunily: and it must con§ult LegCo as the people’s
ves. To safeguard this, thcre. IS a Leng) practice whereby no bill can be
without the matter having been first raised in the relevant LegCo
tunity for the Administration to explain their proposal and the
isk questions, voice concerns, and the Administration
Jtcss them. Although the panel has no binding powers. a

press ahead if the proposed policy measure receives little
blematic or greatly opposed.

and has |

rescn(ati
od rep into LegCO

t things right before going ahead with preparing a bill
anges at this stage. In contrast, a bill is intended to
drafted with great precision. It is often also highly
uch more complex business because an amendment of one
of the bill, and may even have implications for existing laws.
néult widely, retain maximum flexibility to respond to criticisms and
e same time show people the details and the actual legal effect of the

it is passed, a draft bill (called a “white bill”) can be published for the
wis

: 13
s »f consultation.

. of going through the panel is for the Administration and LegCo to exchange
e DUTPA

liminary views at an early stage. The Panel can also receive views directly fr(?m the
sublic if desirable. If, having consulted the relevant panel. the'Govemmem decides to
soceed with legislation, 1t will start the law drafting process with the Law Draftsman’s
vam in the Department of Justice, eventually to produce the bill."

———

T 10s called a “white bill™ because, in contrast to the official version of the bill for introduction into L.cho, which 1s
panied on blue paper and therefore called a “blue bill”, it 1s printed on white paper. The whate bill device was used by
te Government on a number of occasions, including for the intended overhaul of the regulatory system for financial
mestment products by means of a Secunties and Futures Bill consolidating 10 pieces of legislation. But the most
well-known case concerned art.23 legislation which Chief Executive Tung Chee Hua wanted LegCo to pass in 2003
Since people were worried that the new offences of treason, subversion, secession, sedition and other offences aganst
the State will take away their nghts and freedoms, it was important for them to see how these oﬂ'cftccs were dcﬁnmi
The Hong Kong Bar Association and Law Society of Hong Kong urged the Government to publish a white hl;f:;
weasullation but the request was refused on the pretext that it would be a waste of ume because ordinary I’*?OPle e
"0t be able 10 understand the bill anyway. This extremely unwise decision convinced the public thal the conclu::;o: ;‘l‘:

, "tgenuine, and the frustration eventually led to the public protest march on 1 July 2003 and the Wlﬂ\dﬂ“:“:‘d - a‘
Again, the case of art.23 is a signal lesson on what the Government should not do. The Government TR
hree-month consultation exercise. The community was deeply divided, and supporters and mem
0%t 1o mobilise the public. In the end, a total of over 8,000 independent submissions Were FeCeine m
" 1ot of 369, 612 individuals who expressed their views. The Government report on the demton g
(e result. After the Government an ed its conclusions in LegCo on 6 February 2003 (just 20 days o .
onal Security (Legistative Provi o) Bl ted), a team of academic rescarchers ook up the task Of SO8
80Ugh the sub gislative Provisions) Bill was gazetted), a 2003 (CB(2)2450.02-
B(02))

iched support. Had the
G They showed that properly analysed, opposition to the Government's pmposal::: ;)u:::fnkl ag loud and clear.
“Mment been honest about the results of the consultation, it would have seen the red 1§

0 refrai . . .
felraineq from going ahead, and the disaster that followed might have been averted
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