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Stare Decisis

tates, ious court decisions may influence, or even
in a dispute currently before a court. The legal c&et,of
governed by a complex set of conventions for which
decisis” is often used as convenient shorthand. 8 i

A decmn sometimes called the rule of precedent, means stand-
) u :‘v shat has bccn decided. Under the docmnc of stare decms, a court
ne ﬁ s to decide cach case consistently with its own previous decisions,

which are called its “precedent.” Morcover, the deciding court ordinarily is

ft Q 1
strict \f.-*fv DU by the precedent of a higher court that reviews the decisions

0 ‘the deciding court, uf the precedent addressed essenually the same ques-
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The Navajo Judicial Branch alternatively offers the opportunity to
resolve disputes in the Navajo Peacemaker Court. Rooted in traditional
Navajo culture, the Peacemaking Program seeks to restore harmony in dis-
rupted relationships through engagement, healing, and consensus.’

Some tribes are sufficiently small that they join with other tribes to share
a single court system. For example, 12 tribes in San Diego County have
formed a judicial consortium, the Inter-Tribal Court of Southern California.®

United States District Courts Within the Ninth C"“"i B. Court Structure and Stare Decisis

mm CD.Cal. [LED.Col. | nNA off Precedent has only limited stare decisis effect on the decision-making
D.Guam | D. Haw. D \idaho T of the court thar created the precedent: Although a court will do so only
m : A &y ‘ in unusual circumstances, it can depart from its own prior rulings. For
mm D. Or. ED. Wash | (WD waeh lower courts within the same court system, stare decisis is less flexible: A

™ A | trial court or intermediate court of appeal must consider the precedent of a

‘ higher court that acts as a court of review for the lower court.” Such binding

The primary federal trial courts are the United StatevDiind ¢ prcccdcr}t, lilsc lcgislativ? acts, 1s rfmndatar.v authority for the lc.)\.vcr courts.
With few exceptions, disappointed htigants appeal from a judef ) The California Co?rt of Appc\al, for example, 1s bound by decisions of the
district court to the appropriate one of 13 “circuits” of the Uy oy’ Galifornia Suprcntc.,thCmét.'t.‘Ab ginls‘cuss:cd. l:urt!mcr in Sc$non ~IIdI below, thlc
Courts of Appeals. Petitions for further review are taken 1o 1l (e RNt qou"”'?““ “h = "m"&';ms. fh;.m:i‘i:“mg “l’lurt SPEVLS cr}ttﬁr PP
States Supreme Court. The chart above shows the line of review from |, ¢ ‘;:f;ggm t74 authonty, authonty that dictates the outcome of the Issuc

ments of the United States District Courts that serve the geographi i/ 1.
within the junsdiction of the United States Court of Appeals for the \ -

Stare degisis generally does not require a court to follow the precedent

of coequal @utgnomous courts, of lower courts within the same court sys-
% femy, or of any gouris outside that system. For example, the Florida Supreme
The Ninmamcnmmpmcs a large portion of the Umited v, Gourtis not boundsby, the decisions of the other Florida courts or by those
AlthoughCongresshas repeatedly considered proposals to sphit this ur.. of the/California Supreme Court. Similarly, the United States Court of
into two awrcuuts, the Ninth Circuit still includes the states and ter 1o Appeal§ forythe First Cigepit is not bound by the decisions of cither the
giﬁhsh, Anmthﬁmnm, Guam, Hawaii, Idaho, Montana, N ? _.
Northcm.M{mnz;- Islands., QICQOD, and Washington. Each o! t 5. For mage infogmation about s program, sce hup://www.navajocourts.org/index
mues and territories has at least one district court: California and Wi P““G"“;‘ms'?g‘h"“‘ A PR [ R
mmupﬁﬁma] . Ol BRI e s t . : . consortium 15 _descnbed 3P tribal and state programs in rmia at
the United sm i plc,.Cahfomn is divided into four district o http: / /wwiw.courtsiga.ggv /14902 htm. Féraore informaton on tribal courts, see hrtp://
Dism Coum for thc Ccntral, Eastcrll, Northen www.tribal-institute.org /lists/ justice.htm.

in applying [Supreme Court pre€edentd despite its disagreement with [it], for it is this Court’s

3 ‘ prerogative alone to overrule‘one ©f 1ts precedents.”). In limited circumstances, however,
- Tribal Courts Foad 3 a trial court may depart from précedent of the intermediate court of appeals in its system.
E 4., Miller v. Gammue, 335 F 3d 889, 899-900 (9th Cir. 2003) (en banc) (federal district

Southern Districts of California. 7. See State Oil Co. v. Khgi, 522 U S. 3, 20 (1997) (*The Court of Appeals was correct

[nbal P At . court could disregard precedent of court of appeals that reviews its deasions, if a deasion
coure mmmm”mthc United States l‘yPically ¢ mpk)\' 1wt of a yet higher authonty, the U.S. Supreme Court, even though not preciscly on point, has
the m with a trjal court and 2 si : <5 undermined the theory or reasoning underlying the court of appeals precedent); Auto Equity

MMOﬁtﬁC Navain 3.'..Slng[¢ appellate court, as tustrate Sales, Inc. v. Super. Ct. of Santa Clara County, 369 P.2d 937, 940 (Cal. 1962) (if tnal court

' N‘ﬂ]GNanon: is faced with conflicting decisions of two coequal pancls or divisions of its reviewing court,

it cannot follow them both but must choose berween the two). Indeed, even United States
Supreme Court precedent can lose its binding effect before being overruled. A summary
dismissal of an appeal by the United States Supreme Court, although constituung a decision
on the merits, will no longer bind lower courts if subsequent Supreme Court decisions
undermine its reasoning, even though they do not directly overrule the carlier deasion. E 4.,
Bostic v. Schacfer, 760 E.3d 352, 373 (4th Cir.), cere. denied, 135 S. Cr. 308 (2014) (Suiarcmc
Court summary dismissal of constitutional marriage clum on behalf of same-sex couple was
undermined by later Supreme Court authority, allowing lower courts to consider such claims

withour being bound by that precedent).
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Court Appcals for the .ccon cuit or any ), od ¢
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District Court: NO; 5 wve authority and follow it r,., e
ponbinding P . provided that the persuasive authority docs y,,,, >l
marter of chox€

b-mp;eccdmt- - dicial unit of fewer than all membery ¢,

for the entire court. For example, the ),

BN

Ninth Circuit has more than two (i, .

: ofAWcalS ﬁ)rthc dm"'t are hCard by pancls of three e

; o] creates precedent that must be followe |, |,
Each three-judge pan

circuit. Within the circuit, a decsion |

three-judge P‘n;l: :y:f:ﬂod only by an “en banc” pancl of 11 .,
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iil. Scope and Application of Stare Decis:.
A. Building a Wall of Case Law, Brick by Brick

Courts add to existing common law or statutory interpretfitio. o

mentally,
of a dispute,

precedent to a wall of case
decisis, they build on the foundaton created by the precedent of i

as they decide individual disputes on specific facts. Each vy )
when published as a written opinion, adds one more b ¢

law. When courts adhere to precedent und £

“bricks” laid in previous decisions.

Some form of stare decisis is justified in any society that valucs ciive

certainty, and at least those notions of fairness predicated on cqual 1"
ment for similarly situated parties. On the other hand, unquestioning

mwmtmymppmiadatdy extend the rule of previous Aoy

beyon

d the rationale and policy of the original decision, or 1t mit

fawed or omdes o o sound precedent. A wall that rises cver el

distinguish a prior decision if it concludes that t/ !

“‘Mdiﬁ'crcnt disputc from the once now A

\

35-3

.8. % £4., United States v,

prior decision was issued by the same ¢

McLennan, 563 F.2d 943, 948 (9th Cir. 19771 71"
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by a higher court within the jurisdiction, the prior decision does not control
the result in the case now before the court. Of course, if the prior decision
was issued by a lower court or by a court from another jurisdiction, it would
never be &nding on the current court. Moreover, if such a prior decision is
distinguishable from the current case, the prior decision may lose even the
persuasive value that it might otherwise have had.

(2) Alternatively, a court’s own precedent may be indistinguishable from
the dispute currently before the court. If so, the court normally would be
bound under the doctrine of stare decisis to follow its precedent. Nonethe-
less, the doctrine of stare decisis is grounded in policy rather than inexorable
mandate. In special circumstances, the court may depart from the normal
dictates of stare decisis and reject its own precedent as authority for the pres-
ent dispute.

The following sections thoroughly examine each of these limits on stare
decisis. Section B explores means of determining whether a prior decision 1s
sufficiently analogous that it creates precedent on the issue now before the
court, or whether the prior decision instead 1s distinguishable. Secton C
assumes that a court’s own prior decision is not distinguishable and there-
fore creates precedent that normally would be controlling in the current
dispute. It then discusses the special circumstances in which a court may
depart from such precedent.

B. Analogizing and Distinguishing Precedent
1. An Inexact Science with Ample Room for Argument

Few disputes.are so similar in their facts and legal issues that resolution
of the first dispute provides a clear basis for resolving the second. In those
relatively rare cases, the prior decision is “controlling”™ precedent in the same
court or'a lower cotrt within the junsdiction. Such controlling precedent
will dictate the result of/thesubsequent case 1n a lower court, or at least will
control theroutcome of an-i$sue in that case. Indeed, even the court that
created the precegdent will nopmally adhere to it when the issue arises again

in that cours.’

More often, However, differences between two cases in the facts or in
the nature of the legaluissues are suthciently substantial that the prior deci-
sion should not dictate the resolution of the second. Whether the difter-
ences meet this standard often is a question of degree on which reasonable
lawyers may disagree.'”

Assuming the precedent is not nearly idenucal to the current dispute

and thus is not strictly controlling, it may sull be suthciently analogous to
provide a strong basis for deciding the current dispute. Whether the prior
decision is analogous or distinguishable is a matter of judgment and analysis,

which provides opposing attorneys with plenty of room for argument.

L —

9. See generally Hurto v. Davis, 454 U.S. 370 (1982).
10. Compare id. at 372-75 (majority opinion), and id. at 375-81 (Powell, ]., concurnng),
with 1d. at 381-88 (Brennan, J., dissenung).
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the jury’s verdict on the evidence, and why would so many appellate deci-
sions be decided on a split vote of learned judges or justices, who frequently
disagree on the merits of the appeal?

British law professor Gary Watt describes the uncertainty in the out-
come of legal disputes in a particularly colorful manner:

There is never only one answer to a legal dispute; indeed it is a rare case
that has only one right answer. As Lord Macmillan admirtted: “in almost
every case except the very plainest, it would be possible to decide the issue
either way with reasonable legal justification.” Ronald Dworkin fantasizes
that there is always one right answer to every case and that a hypothetical
Herculean judge could find it. Perhaps Hercules might, but then perhaps
Zeus would find another answer on appeal. ... [T]he outcome often turns
in large part on the purcly practical contingency of running out of courts.
The nature of the law in such a system is less like a scientfic expenment and
more like a wheel of fortune: the nature of the legal outcome 1s determined
at the point the wheel stops spinning, and would have [been] determined
carlier if the liigants had been at any stage unwilling, or financially unable,
to give it an extra push. From the judges’ perspective it is a living conversa-
tion across a range of reasonable alternative possibilitics, and it just happens
that the conversation must stop sometime. '

example in the next subsection illustrates Professor Watt’s metaphor
tte wheel signifying the outcome of a dispute by stopping its spin-
ing out of courts.” It reminds us that the main task of law
orneys alike 1s not to know or discover the “night answer”

Mobile

3. Examp@arrant%'\es of Cars, Houses, and

Supreme 1ons m@ng and applying the Fourth Amend-
ment to the United nsttution'? illustrate the techniques of analogy
and distinction as well e difficulty of predicting legal outcomes. In Car-

roll v. United States,'* th me Court held that the Fourth Amcndment
pemntted federal officers o search an automobile without first o tammga

warrant. The Court reasoned that, although a suspect may have privacy inter-
ests in thc contents of an automobile, the ready mobility of the automoblle

= Q

o TN Gary Watt, EQUITY STIRRING: THE STORY OF JUSTICE BEYOND Law 12-13 (2009)‘
(foomom with citations are omutted from the quoted text).

1 13 ‘The Fourth Amendment to the United States Constitution prohibits unreasonable
e_eudm and seizures by government officials:

B AR _
~ The tofthc ¢ to be secure in their persons, houses, papers, and effects,
" 'm, m glccogarchcsandscnzurcs,smllnotbcwolatcd,mdnoWamncshaﬂ
" probablc cause, supported by Oath or affirmation, and

lescr placctobcscarcbcd andthcpcrsomorthmgsmbesazed.
-"-"".7us 132 (1925).
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legi: ven these tasks, however, might be inspired

> de m ire to avoid or influence future liigation. Moreover, many

ult L2 n attomey only after they have become embroiled in a legal
- which __lmgauon has commenced or is imminent. With a little

l kill, the : parties or their attorneys might still avoid formal litiga-

urt .{:m g alternative dispute resolution (ADR) such as negotia-

> 65 mformal arbitration.! However, at least some of these
| ,33

' .J,. tax L,R;slnn James E. Westbrook, Chris Guthric, Richard C. Reuben,
bbenr QA & Nancy A. Welsh, DisPUTE RESOLUTION AND LAWYERS (5th ed.
n | ‘?Z‘ ’ dberg, Frank E.A. Sander, Nancy H. Rogers, & Sarah Rudolph Cole,
SSOLUTION: NEGOTIATION, MEDIATION AND OTHER PROCESSES (6th ed. 2012);
Vare, Pri w PLES OF ALTERNATIVE DispUTE RESOLUTION (3d ed. 2016).
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argument, the major premise is a legal rule thar helps resolve
ue raised by the parties to the dispute. It may represent the terms of
ate, the holding of a single judicial decision that acts as precedent, or
f::-.—;.-\-; -__:.;‘--_--.:;ll orinciple derived from a series of previous decisions. The minor
remise O alcgal argument generally is a set of facts taken from the dispute
-hat you are analyzing. The conclusion represents your answer to the ques-
f whe ether the facts stated in the minor premise satisty the legal stan-

’ \—.‘
tated in the major premise.

i

¢

dit; '-_.and Correctness of Legal Syllogisms

A ded Ictive argument is valid if its conclusion follows necessarily
rom its premises, but the correctness or truth of the conclusion of a valid
yrgumen dcpends on the truth of its premuses.®* For example, the Fourth
Amendment to the United States Consttution ordinarily requires a police
office ‘“ﬁ ybtain a search warrant from a judicial officer before searching
1 enclosed structure such as a house. Under the automobile excepuon,

er, an officer may search an automobile withour a warrant if she has
ok i 1se to believe that it contains evidence of a cnme. Suppose that
1 police officer searched Jack Grccnbcrg s motor home without a warrant
4 h‘l legal drugs. In the state’s criminal prosecution of Greenberg for
0SSESSION. C ﬁthc illegal drugs, the state might advance the following vahd

nent.

. ’
» 2 K "‘:’\ lb
LA
y

o .ﬂ’ The automobile exception to the Fourth Amend-
chnt s warrant requirement applies to all vehicles

mobility similar to that of an automobile on a
gtor hnghway

......

,. condusiof% valid argument follows necessarily &om
s, the conclusion is not true if either of the premises is untrue.
r each party will attempt to persuade the judge to reach
ision by inviting the judge to accept some formulations of
v “minor premuises and to reject others. For example, Green-
ey ould raise the Fourth Amendment issue by asking the judge
“E’Wdencc obtained in the warrantless search of Greenberg’s
me. n response, the state prosecutor would advance the deduc-
" i'f‘*- : above to demonstrate that the Fourth Amendment did not
2 police to obtain a warrant to search Greenberg’s motor home.
$ attorney could attack this argument either by arguing as a
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41 | 'ort, legal disputes cannor be analyzed with mathematical certainty:

| "t]ifc of the law has not been logic: it has been experience. The felt

necessities of the time, the prevalent moral and political theories, intuitions
of public policy, avowed or unconscious, even the prejudices which judges
re with their fcllow-men, have had a good deal more to do than the syl-

r ;rg‘ .t n in determining the rules by which men should be governed .’ |
-9." A . B

l

C—‘l'he Analytical Paradigm

Cul

.....

L'ﬁialyncal paradigm is the framework for creating and communicat-
g leg mnalysxs—whcthcr you are writing to predict or persuade. Most law
tudents use the acronym “IRAC” to help them remember the elements of
ductivi "rcasomng IRAC stands for Issue, Rule, Application, and Conclu-

.fell(d a

]Uul ,,"

.r ‘t"l "
‘(

Y'(

i I ' er identifying an Issue, you should
state the legal Rule that will help resolve the issue,
3. 1 ,» ply the rule to the relevant facts, and
4 .reach a Conclusion on the question of whether the facts sausfy the

following excerpt from an essay examination answer
of punitive damages in a tort action. Although the
self.should not explicitly refer to IRAC, the margin
the®clements that a student should keep in mind

. u l uko) 19& g a4 com
..Y.‘x

.
, V‘_‘." ‘/’

rules J & ailability’of p ,‘nvc damagcs has applncd them to the
facts of the ex: and has ?C .
- ‘ z S L L

addition tq demand- || Issue
al losses, Ling may '

igned to punish the A
from engaging 1n edhLY

Rules

RN L
Pun; ;‘E‘J e 'Da
p u' Y tlon for hi
tf M“* ive damages,
r’f 1d to deter o

/T'( 37‘ domg

jury hps the discretion to award punitive
ages m.zu ¢ tortfeasor acted with the malicious

‘l"

to cause harm. In most states, punitive dam-
> also sermitted if the tortfeasor acted with

..” |

2. Oliver cndell Holmes, Jr., THE CoMMON Law 1 (Dover Publ. 1991) (1881), see
X 312 “Ihc distinctions of the law are founded on experience, not on logic. It

t make the dealings of men dependent on a mathematical accuracy.”); Neil
SGAL REASONING AND LEGAL THEORY 65-72 (1978) (discussing “the limits of

sicaton”)
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dispute. Whenever an event creates the conditions for a legal dispute, you
can identify potential legal issues immediately after the event, even though
no party has yet begun to litigate a claim or has even made any demands on

another.

Constitutions, statutes, agency regulations, case law, and perhaps even
the private law of an agreement between the parties impose duties on some
parties and correlative rights on others in the context of the event. Armed
with at least a general knowledge of the law and of the facts of the event, you
can address the question of whether any party is liable to another for breach
of a legal duty or is guilty of a crime. If the law and its application to the facts
are governed by settled law, the question of liability may be easily answered
and is more likely to be addressed in a settlement between the parties than
in liigation. In a surprising proportion of cases, however, uncertainty in the
content of the law or in the application of the law to novel facts will block
your efforts to supply a definite resolution to a legal dispute. In those cases,
you can advance arguments in support of either a potenually wronged vicum
or a potentially liable party. If the arguments for both parties have potental
merit, you have identified a legal issue that ments full discussion.

\Yy
ey

sues and Subissues

eral issue may encompass discrete subissues. For example, case law
i that a defendant generally will be liable to the plainuff for dam-
breach of contract if (A) the parties formed an enforceable
the defendant failed to perform his contractual promises,
brea e contract. At the broadest level, the facts of a dispute

raise issue of whether the defendant 1s liable for breach

o t for failing to perform her contractual obligations by the speci-
fied March 1 re specifically, the facts may raise separate subissues
about tract for

ages
ontract

on.and (B) performance and breach.

bdivide these subissues to recognize mul-
tple legal el ith cach. For example, case law establishes
WO primary requi @ nts for ¢ ct formation: (1) an agreement reached
through a proces r and aéceptance and (2) “consideration” in the
form of a mutually i ged exchange. These elements are distinct, because

t to fur
assoclate

You

parties could agree t saction that does not sausfy the consideration
requirement. Thus, wi the subissue of contract formation, the law and
the facts may raise a second level of subissues regarding (1) offer and accep-
tance and (2) consideration. Similarly, within the subissue of performance
and breach, the law and the facts may raise a sccond level of subissues regard-
Ing, for example, (1) interpretation of the defendant’s contractual promises

and (2) possible discharge of the defendant’s obligations because unforeseen
circumstances made his performance impossible. The law and facts may raise

further issues regarding remedies for breach.

Without yet making the issues more specific by refernng to critical facts,
you can state these issues and subissues in outline form:
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3&&5§"eriality o
Jw" \
& ot every potential disagreement about the facts or the law amounts
0 a egal issue. Even a hotly disputed question of fact or law would not be
“in issue” if it were immaterial. A disputed point is immaterial if it could

notaffcct the outcome of the lawsuit in light of other facts and rules of law.

‘f “takc an obvious cxamplc suppose evidence shows that the dcfcndant
3 ,_'f’__ car through an intersection and struck the plaintiff in a pedestrian
walk. The defendant’s liability for negligence would not be affected by
ci?na h&tcd disagreement over the color of the socks that the defendant
Hﬁt day. Assuming that the identity of the driver of the car is conclu-
y aﬁabhshcd through some means other than the color of the socks he
A Ore. 1¢ issues of law and fact would instead include such material ques-
no as the following:
%thch party had the green light?

@ aWhat injuries did the plaintff sustain?

) 3. 15 oes the law permit the jury to reduce the plaintiff’s recovery if his
: ncghgcncc combined with that of the defendant to cause his

$

L 4

O

O
o s ,b.\_gl
~ Injuries?
"..\-ﬂ'
| L
, WS

'ursc, many cases raise closer questions of matenality than that
imple above. As discussed in the next section, some questions of
1ay be a matter of degree requiring the exercise of judgment in
or discussion or argument in a legal document.
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claims or legal theories that party neglected to raise in the tnal
amartc 735 E2d 264. 266 (7th Cir. 1984) (waiver of claim

" ate court in rfunctory manner); State v. Santana-Lopez, 613 N w2d
n.4 (Wis. Ct. App. 2000) (waiver of one argument not presented on appeal
zument presented only in a footnote in an appellate bricf). Buz ¢f. Tee, 503

f claim was properly presented below, appellate court will entertain a new

e .j in support of that claim); Giannakos v. M/V Bravo Trader, 762 F.2d 1295, 1297

r. 1985) fbdml trial and appellate courts must address questions of federal

,,;» on on their own motions); In re Pizza of Haw. Inc., 761 F.2d 1374, 1377-78 |
9th Cir. z'_' ‘_'-\ ; :,’3 appellate court must determinc appellate ) jurisdiction on its own monon),
ac. Trencher & Equip., Inc., 735 F.2d 362, 364 (9th Cir. 1984) (discretionary appellate

pnre question of law not raised in the tnal court).
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dum dressed to a supervising attorney, and narrower still in a good brief

‘. ‘-# VN

. ff"rnf_- d to a judge.
£ % A, o
g \p.

Lj
S’{_, WIll often touch on a broad range of issues in an examination answer
use most law professors are specifically testing your ability to spot issues.

d, on many examinations, you will maximize your grade if you xdcnnfy
.4. ‘discuss all plausible issues, including the less obvious ones.
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2.0 ff e,,Memoranda )
Ir Q’{o mpanson, your supervising attorncy may expect a slightly nar-
1I;‘""*",.{..g« e of analysis in your office memorandum. She probably will want
detailed discussion of significant issues and will generally encourage creative
| 1; 3‘ 2 r« ressive analysis, but she may not have time to thoroughly examine
more exc nc theories or approaches if they are unlikely to affect the outcome
pute. Unfortunately, you may be tempted to impress your supervi-
or with @he long hours that you spent in the library by describing in detail
eveny 1 thcory or authority that made its way into your library notes.
i‘i visor will not be impressed. She realizes that you will regularly
ﬁ Ve leads that bear no useful fruit, and she expects the final draft of
r o r morandum to shield her from the burden of retracing your steps

,g at led only to distracting tangents.

hand, the materiality of a fact or theory may be difficult to
of litigation and fact investigation. Accordmgly,
morandum at the early stages of a dispute, you should

appropriate scope of analysis with your supervis-
yitating to write. Absent specific direction from your

hould at least mention any argument of potcnnal

in asen ence or two. You can distinguish betweena

y€one in the depth of your analysis of cach.
if lat . -"f‘. gation establish the significance of an

onsly fuestionable importance, you can analyze that mue‘“‘ ‘3

'“ h in a supplemental memorandum. )
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scussed in greater depth |

it exercise even stricter control on the scope of analysns Although
-"7 novcl arguments often win appeals by inspinng changes in the

: rguments are so clearly marginal that they might detract from the
LCIV '{;,. suasiveness of the enure brief. If you add a nearly ﬁ'wolous
| “) O one thh greater merit, you reduce the number of pages within
mr. page limit that you can devote to the mentorious argument.

3& >u might lose credibility on the whole brief.
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