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mﬁon point 1s less obviouy|, 3
u 8 (d)is the cofrfct ayb;' the defence and discqssgd by' the House . | " |‘ ‘
appeal: but it 18 ra(here had been a technical misdirection, it |.,.: T
i held that th?ugh and so could be disregarded under their [,
carriage ofJ“::rc:’Bﬁ dge, at approximately 341d-h.
powers—S¢€ is (a). The decision of the House was unanim,,,,
9, Thecorrect ans:e‘;sham and MacKay state that they would hay. |,
thollSh ]:‘ol:d:ndae:'ton v Rya” (see 337b and 345]’1), tht‘)’ do NOL 4y
gtml;“ dgment given by Lord Bridge.
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From Reading to Writing

The processes of reading anfi no.te-takiflg will often be the precursor to a specific writ-
ing task—an essay or exarr.una?on-. fc.:rlpt. In th.1§ chapter we will consider briefly the
techniques involved in basic acadimnc legal wnt.mg, an aspect of one of the key skills
required by employers, namély, written communication. There are many good, special-
ist. books on the markf}'aﬁ(lzich cover general academic skills such as oral communica-
tion, mooting, team work, etc. (we have listed some at the end of the chapter), but here
we want to introduge.y6t to some of the basic requirements for producing what is still
the most common form of assessment: written pieces of work.

1al’ess:
; TRt at 3
a%itingl g Qajt is'essentially about three things:
« conv information;
ing an argument based on the information you have acquired;

. r
&'ng the information and the arguments to the essay title or the problem posed.

4.1.1 Conveying information

Any essay you are asked to write will require you to tell the reader what you know about
the subject under discussion. This requires more than the mere description of cases
Or Statutes, or a summary of a textbook. Description is not the same as explanation.
Lecturers, éxaminers, or judges want to see your analysis and an explanation of your
argument. As with poor TV sports’ commentators, simply telling the viewer/reader
what they can already see is not much use.

In conveying that information there are three cardinal rules, set out as follows.

Cardinal rule 1: be accurate

::ry to be as precise as possible in the information you put down. Vagueness is a sure
algn of a lack of understanding or insufficient thought. If it is not possible to give an
Ccurate statement of the principles involved (perhaps because the law is in a muddle),

t I : | . .
t:en ?aY that there is no single answer and clearly distinguish any alternatives that seem
exist,




.+ 0 involves accuracy and clarity of meaning. Accuracy’ spe for i,
precision 1 terial is up to date and that you present the mgy, el

a n’dl Or -.
ur source m | A
sure )'of’t " rectly. Clarity depends upon the style of presentation thy, ,, W gy
O l . . ' \‘.' '
mary un your choice of words, construction of sentences, and use of gramyy,,
we me o

important because @ good. s.t)'le e"ha;‘:st l:l:neggs;::toi; ;)(f; ‘)-/eotu}:' afrgu Ments
be only as good as your abnlnty to exp ’ to‘ o i : €Iact tha l.mg-u o
its own rhythm, and this can ofte.n guide you . €S 9’ phrases whicl, 4,
<ork. Some people find that reading work aloud help§ in this, bc.Callsc faphis:
wrong it probably is wrong. Some peop¥e test out their work on fricn . ..

ing about the subject to se€ if the essay is clear enough.

An example of a very good writing style (even when the decisions 4, diitia
can be found in most of Lord Denning’s judgments. He tended to favoy, | ki
short and long sentences (with the balance in favour of short sentences) '”ns\i'
a pattern that most people find attractive to read. Here is one of Lord Deéiii {
famous openings (from the case of Hinz v Berry [1970] 2 QB 40):

] .
Bs

't happened on 19 April 1964. It was bluebell time in Kent. Mr and Mrs Hinz, the plaintiff 14 -
married some ten years, and they had four children, all aged nine and under. The YOUNZES! was ot
The plaintiff was a remarkable woman. In addition to her own four, she was foster mother 10 du
other children. To add to it, she was two months pregnant with her fifth child

Thi . , . . |
milsh:v;s takc: e ab(_’“t negligence in a car accident and claims for nervous shock i
o ow this from the opening paragraph. So, forget about the content: logk?

and long Sentences '
These cages
L angd decline 10 enter into a"c‘e theorv that the Customer, on being handed the kel could 'W
doass.oof (Ourse 3 fiction : (:::tfa(t qn those terms. He could ask for his money back rhal :r-:\-..
, 'beWould have migseq OMer in a thoysang ever read th ditions. If he had stopre’”
Which is issyeq by €0 the trajn o ¢ e conditio

refuse Hee 4N automatic Machine 'lr(;,boat. None of those cases has any applicatio™
. i -He © CUstomer pays his money and gets a ticke! 1:1 ; |
itted beyond ,m dy protest to the machine, even swear al ! Tn
Ine. The contra(efall. He was committed at the very muﬂ"‘"!, \lm
The offer ; Was concluded at that time. It can be 1a"™"" 0
s Made whep the proprietor of the machint e

U
cPlance takes place when the customer pu®> his !

The acc

hey draw you into the narrative. It is a homely stye.}®

From Reading to Writing 0

. nilar style can be found in the judgments of Laddie J. (e.g. here in a case called
s Aejl5 Software Ltd v Clarke [1996] 1 All ER 853). Note how the learned judge mixes
ert

hort and longer sentences, as needed, to explain the points:
shor

The basic outline of the dispute between the parties i1s as follows. The plaintiff is a company which is

ed in the development, production and sale of computer software for use in the printing and
ensTghins industry. It commenced trading in June 1992. its main product 1s a software system called
'p sz.OOO’ which enables print shops to quote, manage and schedule their production. It claims that
i?gmploYed Mr Jenkinson, the fifth defendant, in February 1995 as a technicaian, Mr Clarke, the first
‘ June 1995 as a sales manager and Mr Wheeler, the fourth defendant, as a computer pro-
By letters of August 25 1995 all the defendants resigned.
they had all been treated very shabbily. Their salaries
onoured or they simply were not paid at all. There 1s httle

defendant, in |
grammer. The employment did not last lo

The three defendants say that this was be
were paid with cheques which were
disputeasto this. ..

y 4

An example of how to refﬂ to case Jaw in a simple manner can be found in Dillon LJ’s
judgment in Intg_rﬁt_q Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB

433 at 438:

Cou@\eﬁaimiﬂs mi)s'fgat Thornton v Shoe Lane Parking L td [1971] 2 Q.B. 613 was a case of
exemption clause n@ what their Lordships said must be read as imited to exemption clauses
particular e 10n clauses which would deprive the party on whom they are imposed of
ory righ ttheir Lordships said was said by way of interpretation and application of the

\general sta f the law by Mellish L) in Parker v South Eastern Railway Co.. 2 C.P.D. 416, 423—-424

and t% Is applicable to any particularly onerous clause in a printed set of conditions of the
sl

g party which would not be generally known to the other party. Condition 2 of these
pla

$ conditions is in my judgment a very onerous clause.

Y

This has two long sentences and one short sentence, but clearly lays out a pattern, a

Structure that is easy to follow. His Lordship sets up the proposition (put by counsel),

:tl)sagrees with this by reference to his interpretation of the authorities, and then sets
>out applying that analysis to the facts. Note also that in Exercise 9 in Chapter 6 we

8“;6 Some examples of how cases can be cited in essays.

thet ;:;gtalz important to avoid jargon or words you do not understand. Do not be like
al'rangemi : rs Ma.laprog in Shernflan’s play “The Rivals’, with her ‘nice derangement

use a dictiq nt] of epitaphs’ and her very pineapple [pinnacle] of politeness’. If in doubt,

fary or a thesaurus to bring in alternative vocabulary.

Ic)ardinal rule 2: be relevant
is: ;f:;:‘::;d‘:cte. something you know qr susPect .to be irre.levant into an answer. Tl'.nere
and ope thait) : 1on to fhf‘ovf every possible bit of mformatnotj you hav.e at the question,
does noy Bk ome Of it is n.ght (\fvhat many lecturers call a ‘shotgun ap.proach). Thfs
televant js not mpfe.sstve.. as it again suggests a lack .o'f fc?rethc?ught. Keeping to \«{hat is
Your material I’?aglc; 1t 1s simply a question of familiarity with and understanding of

- 1I'you have taken the time to analyse the question, and thought out what

IS €Xpe
Pected of you, there should be no need to adopt such an approach.
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From Reading to Writing

689) offers a classic example of such ‘legalese’; a lawyer’s translation of the
you this orange’:

: $ o.E
-gn\ L %
4 ® -
A ®» &

11 (1991: 1

»-»i-?: that | hereby give, grant, bargain, sell, release, convey, transfer, and

e i(qﬁ interest, benefit and use whatever in, of, and concerning this chattel,
T -'-6range, or citrus orantium, together with all the appurtenances thereto of
seeds and juice, to have and to hold the said orange together with its skin, pulp,
céffbr his own use and behoof, to himself and his heirs in fee simple forever,
ns. en brances, easements, limitations, restraints or conditions whatsoever, and

1c -; . h-farthher documents whatsoever, now or anywhere made to the contrary
@ » cut, suck or otherwise eat the said orange or to give away

., pip, rind, seeds or juice.

4

.“ '.
.‘.'le..\ “! :
(A3

- i

_‘,l,l. t
: ‘I'\-'..‘

‘ .].)"a. ¢
Y'l"J -
¢ with full powe
- ‘1"““’;\. Sfee 72
0 TSR PR

-~ ' |
Or witno !
4

atural incantation’ (to borrow Gordon’s phrase) is
| practice, where there is a growing tendency to sim-
rds a system of ‘plain English’ drafting (see Watson-
tery of technical legal language is a requisite for both the
sractice of lawgjargon used for its own sake has no place in the law school. Do
* r choice of words turn your work into a parody of legal languag.e. |

- % no escaping the fact that legal language 1s littered with Latm and
srds: ratio decidendi, stare decisis, autrefois acquit, puisne judges, to
ew. Many of these have, quite rightly, been abandoned—at least when talk-
ing tolclier ts. However, that is a recent development and the law reports are fgl.l of such
texr \\;Ilen you read a report from, say, 1950 you will encounter these agd itis best to
3 wiirking knowledge of what they mean. Oddly enough, the one Latin term most

ers come across very early in their studies (mens rea) does not mean what most text-
s say it mea ﬁ‘)\:f just means ‘mind thing’ and the Romans never

books say it means (‘guilty min
used thisas ale anyway.
Legtglai::;nk?:l: :?:cl) an'Ys: iz’x unexpected quarters. A questioq onf:e a.sked of on‘e of
the authors by an employment tribunal judge in Truroinan unfau'. dismissal case (‘Are
you asking me to read that eiusdem generis with the rest of the section s0 as to incorpo-
rate a notion of mens rea?’) would not have been well received with a response of: I h;\{e
no idea what you are talking about’. The case later went to ?he Court of Appefal on this
very point: the question of whether one should use the criminal law concept of mens rea
tn employment misconduct cases. .
All m&d not be as terrifying as it first appears: we use Norman-French.anc.l Lane::
words every day. In a legal setting the following are all of Nom.xan-French den\crlatnon y
they are used widely: accused, defendant, perjury, judgment, jury, ar 50{‘» and ““830_“-
Ina non-legal setting, we have words such as bacon, pork, and beef (which, w.hen outin
the fields and not on the table, retain their Saxon names of pig and cow). Latin Phra.:fs
such as caveqt emptor, ad nauseam, per Se, and et cetera are used freque;fl);l in 1:1; ) rll
"lary conversation. English developed from a whole range gf lar}guages—c 1e y,d late;
Ancient Greek, Norman-French, the Germanic and Scandinavian l:.m.guages, fa.n ;
Hindi and Urdu—adopting and adapting them when necessary. This is one ol its grea

.ﬂ’ h ‘supem

U « 5



From Reading to Writing :
Learning Legal Rules
n argument

: 2 .
413 ConStruCtmg scting an argument based on the o, |, Having F:;ent is built up carefully. In developing that argument, it is important to

riting is about CO".S" ably ask you to structure your materyy| |, o A good 8¢ f where you are going and, to persuade most people, arguments need to be
Bsszmd. Essay questions 3ne‘.,::heyﬁrst or last words of the question e have 4 Plzn (:aduall)'- A good essay comprises three elements:
:;?)thﬂ- The clue usua"): = lso on. The greatest failing of allis tomysy ), developec®
cally’ ‘Discuss’% ‘Evaluate, &0 : know’ about a topic without by, : troduction;

) dsimply ‘write all you | | Fing g, o 1D ol
Oﬂhoselw?“:ci:ll‘a)' Discuss’ is the most general of these: anything clvc 1, , discussion; a0
cal faculty1n : :
iry. . . , conclusion.

mfnﬁ:li:;?::;rz’ remember about argumfentt In a?ade(r;mlc 'w nll.ll}', N vour introduction should .explain \.vhat you are setting out to do.. Your discussion
certain conventional rules about wl.xat constitu es a goo grgunu NIy, hould display the relevant lgfq;matnon, denvec? from the appropnaFe sources, and
little or no previous experience of this type of writing, it is something you | sho w clearly on what side of the argument each piece falls. ’l'he. conclusmq should sum
need to think about and practise. There are many useful pubhications oy, o, : i have made and make clear your conclusions regarding the ques-

and we have listed some of them at the end of this chapter. We can bricil, rate functions clearly in mind. Do not fall into the trap of

the techniques here. ble through the detail of the law, followed by a final paragraph
f disparate critical remarks. That does not constitute an argu-
Authority iteboth the introduction and conclusion after you have writ-

; it all appears to make so much more sense then.
Wesfeturs i Exercise 9 in Chapter 6. There we have set out how an

essay ‘a’ be written‘us{i;g the structure described earlier and how you would cite rel-
s¢antauthorities. As the ‘essay’ concerns points discussed in Chapters 5 and 6 we have

left this fullefaccetint until you have read those chapters.

When lawyers use the word ‘authority’ we are referring to legal authonin 1o
legislation together with academic sources, such as textbooks and journals \¢
argument requires authority: it is insufficient to rely on your own value yidom.
‘common sense’. Any arguments you advance must be supported by authorit frig
primary sources (cases, legislation) or at least secondary sources (legal academili
erature). Primary sources take precedence over secondary sources
Your own value judgments do not constitute evidence of how things v 0N
Pe blunt: your opinion does not matter unless it is backed by legal authoriy -
judgments also personalise the debate, so that your arguments will Lath Mo
objectivity. You may bring an element of value judgment into play 1@ coneltisir
;::mPle,t:here you have to choose between two established alterpative arguss »
ev . - . .-
€0 then, you should indicate why one argument is to be/preferred. Your g™
ence should be supportable on rati I - £ 1) is that Q9
: rational grounds, not just on the basis thal
1s the better answer’ or “this is fairer’ | - N, ¢
irer. Common sensesis‘of 16 more warth t»

Use of visual aids

You m@‘md it helpful when planning an answer to reduce your plan to a diagrammatic
foﬁméi')ace precludes us from exploring the options in any depth, but you should be aware
thaﬁhere are a number of techniques you can use, including flow charts and "decision trees :
Wiﬁch help you to construct a logical framework for ideas or processes, and ‘mind maps
(see Buzan, 2002), which provide, it is said, a less formally structured way into a problgm,
and therefore a less restrictive and more powerful way of identifying the issues and making
connexions between ideas. For examples of how each of these can be used to support legal
problem solving, see Maughan and Webb (2005: ch. 10). Figure 4.1 1s a simple flow chart
which could be used to examine the question of offer and acceptance in the law of contract.

A final word of warning: good planning and good writing technique can never wholly

subjective Views tish justice from the losers These are obwiously (olten e disguise a lack of content. It can, however, enable you to use your knowledge to its best

Anargument j not effect. Failure to abide by the basic rules can be met with the kind of indignity once met.ed
Ple would support 1: ; ccessarily true because the proponent believes most ot/ out to an attorney by the United States Supreme Court. The Court returngd a brief with
Columbus dlscoVere.d :r ‘nstance, it is ‘common knowledge’ that before ¢ TR the ‘istruction that a whole new set of papers be filed in a form that was logically a;r;ngfd
discover Americ, (even fr rca everyone thought the world was flat. First. e concise and free from burdensome, irrelevant and immaterial matter ... (Gilcristv

Interborough Rapid Transit Co. (1929) 279 US 159). Back in the UK, in 200§, one judge
relerred to 4 prosecutor who kept saying ‘grievious bodily harm’ instead of ‘grievous bod-

of th . S . ek
:mcker route to Japa /I:Si:t.(teeks He was trying to sail around the wo! Id 1 Uy harny o an illiterate idiot’. We hope that none of your work receives a similar response.
ly(r)irlc! Hould have been 4 pr(;;l 4t 1s how he rajseq the money for the voy 4& 41
(in fh?:y ) laugheg o Chrisfc?;i,Ne‘éertheless possibly under the influc™ 4 Applying the information
ng “The I Columbus wh id the world w> ' We wi
ks e }ef that oy, ancest Ira and George Gershwin), there 1s the comi! At the i4 P his more fullyinsection 4.2 asregards Yy od ‘pure essays’ (the
bellefs, ors Weére ’ acie 1dea Of apphcatmn also relates to wrltlng What may be term P :

2 little on the stupid side. So much l0T &
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From Reading to Writing

One key weakness identified by lecturers all over the world seems to be that of ‘applying’
the law to the facts, so here is.an exercise in that as regards the use of case law (you will ind
«imilar exercises on answering legal questions on precedent at Exercise 9 in Chapter 6
and concerning the interpretation of statutes at Exercise 15 in Chapter 8). As we have not
fully discussed the operation and importance of statutes or case law, we will take some

| shortcuts here, but you may find it useful to return to this exercise when you have read
Chapters 5 and 6. Our example here concerns the law on age discrimination.
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] Qy—seven anﬁ?mployed by a company which specialises in removing
% m old ild‘ s. He is told by his employer that he will be forced to retire
in onths’ ti en he reaches fifty-eight as this is the company’s ‘normal retire-
ment age’. H t wish to retire and so challenges this as amounting to discrimi-
ation dismissal. He points out that his colleague, Xena, who works in the
fin ment is the same age as Keith and she is not being ‘retired’. The com-

s that because of the strenuous nature of the work it has a general policy of
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Outline of the law: Employ
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¢

workers in Keith’s job at fifty-eight for health reasons. Discuss Keith’s claims
scrimination and unfair dismissal.

First you need to marshal your information (as noted earlier). This will mean acquir-
ing information on: (a) the relevant legislation (if there is any); and (b) case law on
Tetirement’. You find that the legislation is mainly contained in the Equality Act 2010
and follows the outline described above but that there is quite a lot of UK and EU
case law on the meaning of ‘retirement’. You must now read that case law in depth.
One thing you notice from the case law is that an employer can force someone to
fetire at a particular age—called an ‘employer-justified retirement age’ (EJRA)—but
It must not be discriminatory, and the justification must clearly apply to the particu-
l';“‘ employee affected. The next paragraph shows how you might apply that informa-
tion (we have not used real case names or section numbers). The Equality Act 2010
Prevents employers dismissing employees on the grounds of ‘retirement’ (see section
X) but allows for a company to have an EJRA (see section y). However, the case of A v
Bsetout the conditions for establishing an EJRA. One key aspect of that case was that
the EJRA must not be discriminatory itself—there must be a legitimate aim, as set out
in section z—ang that it had to be clear that the EJRA applied directly to the affected
Mployee (here, Keith). The case of C v D also emphasised that this must be clear from
the contract: that something did not constitute an EJRA just because that was what
formally happened—there must be a contractual requirement to retire at that age.

continued
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