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Formalities

4-006
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lies required by section

1989. If it fails to do SO, 1
granted,

CreatioN OF TRUSTS BY CONTRACT
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The qualified nature of the trust

4-007 The trust has a qualified nature:
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rioN OF TRUSTS gy CONTRACT .
ol COVENANTS TO SETTLE PROPERTY

at subsisted subject to the pag,

: ) ]
¢ his own interest as vendor of (he . "

3 éd,‘bwﬂa'm‘e‘ﬂéf‘i’s’ held in trust for the original buyer, subject to an allow-

and € stui que 5 ot Dron. Nt 3 B it .
g ador and rustee (©°P > oPeryy. recC’ _me,pﬁée_payable by the original buyer.%® As with land too, if the contract
of the V€ i aqualiﬁed one,> the authorities thus strongly SUpp, | anc€ f;’;iﬁwﬁmztoa§'con’dition, then until the condition is fulfilled, specific
Though th l.rustC%:“l o seller is a trustec for the buyer and that the scllgr.P d" by foi'f i:-maﬂ“ s not available and so the beneficial interest has not passed to the
raditional VICWC"‘; e from that rrust and are not merely implied term ;u pe unlﬁssgwsupposed condition is within the control of a contracting party.*
. oV VLB, - ANCOSANG T b -
gngrf ;ge‘i i ‘ - . (he s er 'lsemitled to retain possession as security for the price untul  4-011
i between buyer and seller of land l:flb Important COnseqy, " at. the selle K.')’ | zl;}l{f:ar:e;;;‘hl‘,etallls the voting rights for the same period and
4009  The trust relstior slienate or charge his interest.™ If the contracyey ..\, o Like the oth rngptsconferred by the shares, the voting rights are held by
The buyer may dewse’l e (0 someone else, the original buyer is entiyl \\k““ b urpOe™ = fiduciar ’“cgpgqfly, He is not bound to exercise his votes at the direc-
'and transfers it fOf vg uale s trust money; and if the seller becomes }:d 10 1h, € huver before _payment;$* he can use his votes (o protect his lien for the
proceeds of the seconf Sced against his trustee in bankruptcy.s” It has he.. % but, as he is 2 6duciary. he cannot use them for any other purpose that might ;‘
the contract can be en Oziuties * he seller between contract and c Omplc&n‘tn i e ‘-'-;,t"..is Q ciary position that prevents his doing so, not merely
pe valuable in IMPEEE ller of shares in an unquoted company co,,:l“.nf Th implie | term ¢ i.(f . " act of sale.” Where the seller is a company, the fact that
raing | o right$in a fiduciary capacity may affect the question whether the

<imilar trust that affects a S€ implied term &~
. ’y " (hem 59 ' : : . :'E 'T;?ﬁ";'( Q‘\"\',‘,!-r-’;:, . " b, “TRIrs Gl ; . .
ability to vote . oy in whieh .“'s‘_ the shares 1s 1ts subsidiary for the purposes of the

: .__'-'.' a'.. ) O
. \'-" A ".‘ : .c.‘; ’.’g.a a R - . ) )
. & hamdly €5 »> y ' ' ' ; '..u .

Sale of shares _ |
‘ X ; s TESH it B hadiEs: SRt 4 |
4-010  Unquoted shares in a company are usually unique, so that specific performgp,. - g Ll | .,.g:.‘;f COVENANTS TO SETTLE PROPERTY
he obtained of a contract O sell them. In such a case,.therefore, the title to the gy s S\
passes in equity to the buyer® and the seller ?a; a lien for the price.5' The sapy. . hé basic pri J%“ﬁv Stwib 1
ven of quoted shares if the quantily oI shares contracted for is it . L e | Y
o R : (O Feadi) \venants to.sett] ,f':; yerty are now unusual but not unknown and they may remain ~ 4-012

obtainable in the market.% If the contracting seller of the shares wrongly sells .

g o . o & : :':-. S CE ‘\‘{-.'\: e -‘:" ,"' < . .
shares {o a third party for a higher price then, as with land, the purchase mo “significan | older settlements, usually marriage settlements. The basic

s thésame as for contracts to sell property: if specific performance could
— — . ‘obtained; an immediate trust is created® if and to the same extent that specific
: fs::cﬂgei%lagmﬁons are collected in Englewood Properties Ltd v Patel, above, at [40]-[41Y. E T rfc rmance wou feam’Speﬂﬁcperformance is not available, BDdS(?‘ n?

S /. =i eyt 1 L | | AL Uk
“ See Lysaght v Edwards, above, at 507; Clarke v Ramuz [1891] 2 Q.B. 456 at 460, CALfrexc - Bl od o1 2000
trust” in two places), at 461 (“breach of trust™), at 462 (““as such trustee™): Michaels " Harley Hou e B R L Toio. | i) | ) Zesm
Y fsr:»?:eﬁg:;), Lalgolzm:i]:;gg ;04 b:to 117B-120E, 120H, C.A; Sne.ll ) Equi{yz(%th gdn), § 24000 hle and not a i-}"" , : tec :[o,_a particular contract, so there may be some question whether
Pacific Mongéz 4 Le;d [2014 :JI( - é!tracts have caused difficulties of alygi:c,;iln Scoit SH’A sinles ¢ ‘““‘;,,‘ 10 d;cm.see Mdls at [76]. We consider, however, thatthose prinmpls
g ] 52: [2015) A.C. 385 at [66 iSTon of the mafonhy Jonetheless: cf. Hunter v Moss [1994] 1 W.LR. 452, CA (trust of undifferentiated
I %0 .

it /ylL,‘ :“

Berkeley v Pouleit [1977) | E.G.LR. 86 at 93, CA was taken to Propositioniffiss® o

‘which see § 3-006. Uncertificated shares attract the operation of Uncertificated
g;r:azas a ::ntract of sale and a sub-contract, the head se ugh on notieg of fhe 5
) owed no duty to the sub-buyer, the head seller not n trust for the subuyer. =

ation: ao));, S1 2001/3755, as amended, reg.31(2) of which provides that the transferor
y the shares until the transferee is entered as holder on the relevant issuer register of

that propositi i he s| _
of pmm :2;:8 sagé?;svﬂm it1s difficult to see b-contract was.0ot an assignTe we consider that in context “title” means legal title. For uncertificated shares gener-
the sub-contract.) There was rlhe.head conu.aq, contract extended to more lanc ™ § 34-079 onwards. | T 3
See 00 e Charloe v P omet s TR R s e lings Lid v Midland Resources Holdings Lid [2010) EWHC 1908 (Ch). Provided thatthe -
Scott that the sub-buyer does e e o0 o) EWHC 1722 (Ch),QOMng a (6] I the light governed by English law, it makes no difference that the shares are foreign shares
the sub-contract (though it is d@lﬁ?mm the head buyer’s equitable i but only on completion® = d through subsidiaries of the seller and that under the law of the country where the
contract). cult to see how that could take p fore completion of the P - e ituated an indirect sale of them is not permitted or trusts are not recognised: Luxe Hold-
_ Lake v Bayliss [1974) | WL R 1 o "Mgs Lidv Midland Resources Holdings Lid. above. RS
~ Re Pooley, ex p. Rabbidge (187 oA B ervation Ltd v Prior [1969] 1 W.L.R. 1077 (affd on other grounds [1969] 1 W.L.R. 1077,
o ge (1878) 8 Ch.D. 367, CA. Misland (Cyprus) Investments Lid [2013) EWCA Civ 781 at [39]. =~

58 Law ComnuSSIOI] Repon on Tr DARIGNRA N\ yprRo : . _..
> H: Miusselwhite & Son Lid [1962] Ch. 964; J. R RT. (Investments) Lid v Haycraft

No.191), ansfer of Land: Risk | | 0 Co
8 ’S)ee 8 4'0ﬁ.m 2710 2.8. For the dutes, see § Mm‘ffbﬂmage After Contract for Sale |
- Farway Estates Ltd )
693, CA; Michaels 15 - 19D 457.C. 135, CA; J. Sainsbury Ple v 0’Connor [19° 1]

.
"J,.‘ v :
-

. 401; Baker v Potter [2005) B.C.C. 855 at [105]. )
y House (Marylebone) Ltd, above, at 117B-120E, 120H:; Robinson Heal Lid
06] EWHC 3026 (QB) at [83]. 00
yrevious footnote

4 .

Sportsdirecy Come v izarley House (M, . fils - L <3

6 .com Retail Lyd arylebone) Ltd [2000 G-H, CA:M! revious footnote. SR

Lan : [2010 ] Ch. 104 at 113 o | e ¢

S Mill y sy Lid v Bell [1977) ms 1072 (Ch); [2010)2 B.CL.C. 143 at [75). Act 2006, 5.1159, Sch.6, paras 5. 6. That was so in Michaels v Harley FECF
198; Sk ﬁ{ns.d"""'-fom Retail Lid. aboye. Mills v Sportsdirect.com Retail Ltd, above. ! [ g - bove, with consequences for the application of Landlord and'l'enmrAct---l-QBT.-
lhaxu),e lton Holdings L:del;izgo *6, at [75), citing Duncuft v Albrecht (1841) 1> sim. 1 . iy ’ " "(11715) | Peere Wms. 277 anwuhvbadim (‘17118‘)1 Peere

rd'v Hodges (1792) | Ves. Jr. 4T7; Ravenshaw v Hollier (1834)7 Sim. 3.
fe Deposit Co. v Sider (1916] 1 A.C. 266 at 271-272, PC, approving a state-

R [115]
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Creation OF TRUSTS BY CONTRACT

: ST Onside
. o qrust is creat .on for those within 1.2 Whethe, the ¢ "rillu)n(J

. nsideration he
arriage iS valu;?plei:‘;imlar]y to be regarded as valuable cqpg;
a civil partner

eyt : :
bvious intention of the lefPa:'itS: lzglll:;:ﬂ 2004 Quae.
certain, [!'le 0- an-iage for the prPOSC oren ) pr Oper[yh 0 oo uly,
parmcrshnp withm ropeity. such as after-acquired property of the " ik,
it may. With future p settle it imposes a trust when.the Property ¢ M,
- u:n consideration such a covenant is normally yp,
tho n trust property not yet owned by the persg,, 50 agre.
(o settle the property and if supported by CONSidopy "
become subject to the trust once acquired s

covenantor, bul Wi y
An agreement to hold 0

equivalent 10 @ covenant

property will immediately )

The permissible width of a covenant

Covenants of considerable width have been enforcgd, 1lnclqdm §6°°V°nam
all lands that the covenantor may possess at a particular time, Sora an
settle all the personal estate that the covenantor may acquire durij,
riage,™ or by a husband to settle all his after-acquired property EXcept hysjp,,
assets.™ Where a covenant for settlement comprises the: covenantor’s whole g
property, it may be doubted whether it can be enforced In equity,* byt jf jy CONtip
specific words the court will, if necessary, construe it divisibly, and enforce jf gy,
classes of property falling within the specific words.?!

S tO Chaf?g
Y lime
g lhc mal_

Construction of covenants to settle for marriage consideration

The law on the construction of covenants in marriage settlements o settlefafier"

acquired property remains in a very embarrassing state.52 Qwin g 10 the gr€itvare
of language and some variety in the circumstances to be found in margiagesel:
ments, the cases are not very helpful in furnishing a general guidefoth®cons:

tion of covenants of this kind, for they appear to be somewhat/€onflicting and {

casy 1o reconcile. In construin

. & a covenant of this kind the court can look atthess
rounding circumstances. ‘

——

‘F**
—

———

ment to that effect in the 12th edn of this work.

De Mestre v Wes; [1891] A.C. 264. PC
See § 4-032,

See Civil Partnership Act 2004, s5.65-72
See §§ 4-032 (0 4035 et e \

|
Ng ICI;% Chu Judy v Chap Wing Hung [2016) HKDC 3 1;[2016] BNHK.E.R.D. 1073 at [129] (0%
el 17) HKCA 309: (2017) 4 H.K 1 R Iy 396) LK
Wellesley Wellesley (1839) 4 D. :

covenant in (hat Myl. & Cr. 561, A

see Count
Lyster v Burroys (1837) | 1): n&m o

Ir. Ch.Rep. 213

-l u -

- -
- ba ™

6

: ¥
S to the proper construction of the parti®

rmington v Keane (1858) 2 De G. & J. 292. 3!
Wal. 149; S1ack v Royse (1861) 12 [r.Ch.Rep. 246, affd (1%6°

o (1888) 13T
38, CA; Tuilby v Official Receiver (185"
.m P s € Kelcey [1899 2 . 3 : l W.L-R' :
s Re Pe kSe:ln o (I871) LR 12 Ch. 530; Syrett v Egerton [1957] |

Ch.+?
emen T, - 9. Bq. 295 a1 304. R, Bland's Settlement [1905]
Mepei, 1TSS [(1’964]] LR, 1232 o ik nd’s Settler
l a8 :

COVENANTS 10 SETTLE PROPERTY

The traditional after-acquired property clause

N L 5l
Covenant by husband to settle wife's property

Before 1883 when.a husband was entitled to settle property which, if his wife had
been single, would“have been hers, it was common for the husband alone to

covenant that property becoming hers, or his in her right, should be settled. At any
time before“‘lé‘iQB?.’ such a govenant would bind the wifes6 whether or not she

executed the settlement,*’ and that was so in spite of the Married Women'’s Property
Act 18823 which broadly, speaking destroyed the husband’s Jus mariti, because by
section\19 of that Act he/was treated as having it still for the purposes of after-

«acquired property clauses.® From 1908 to 1935 inclusive such a clause bound the
mfc ohly if she executed the settlement or confirmed it on attaining 21.

% Since
.,;935, howe*’err,_jﬁo husband has had any jus mariti over property acquired by his

wife,% anf §¢§d§ding]y no covenant by a husband could bind his wife unless she
execu_ledbi'ic'f)nﬁnned the settlement, and we consider that, even if she did, it would

not-d0'so unless it could be construed as a covenant by her also.%!

e e R e A

Townshend v Harrowby (1858) 267 L.J. Ch. 553.
- I.e. before Married Women's Property Act 1907, s.2.

>

Butcher v Butcher (1851) 14 Beav. 222; Re De Ros’ Trust (1885) 31 Ch.D. 81: Lee v Lee (1876) 4
Ch.D. 175; Re Haden [1898] 2 Ch. 220. But not if the property concerned was not specific and the
Ot mention the doing of any act by the wife; Dawes v Tredwell (1881) 18 Ch.D. 354.

COvenant did n

37 CA: Re Smith [1900] W.N. 75.
Stevens v Trevor-Garrick [1893] 2 Ch. 307.

z

34 Ch,D. 22
1 Ch. 534,

90 Married Women's Property Act 1907, s.2.

W Reform (Married Women and Joint Tortfeasors) Act 1935, s.2. That Act does not repeal s.19
Of the 1882 Act or 5.2 of the 1907 Act, but it is thought that neither can have effect now as ss.2 and

. f)?f the 1882 Act, which they modified, were repealed by 5.5 of the 1935 Act.

aft course, the wife has usually executed the settlement since 1908, at any rate where there was an
er-

acquired property clause.

[117]

Hancock v Hancock (1888) 38 Ch.D. 78, CA; Stevens v Trevor-Garrick, above; Re Whitaker (1887)
1. CA; Re Crook’s Settlement [1923] 2 Ch. 339; and see Buckland v Buckland [1900] 2

4-016
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Crearion OF TRUSTS BY CONTRACT
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e property by Wil

Covenants 10 sel . ed from the same source,'? but the same so

nants to settle property by will is COnsiderey oce r the same title."! Where the covenant w

urce does not necessarily mean
11 110 ¢ls
cts o make a will. Q“he;;

tion of cove 45 10 settle property exceeding a

C
4-024 The constru  with contra

° unctio
in conju were

ac(}lli
Covenant excluding chattels

Covenants of limited effect

s 1o settle such property as he shall die ge;

4-025 If a person covenant sed of

in his lifetime, and : ¢ my |
dispose of his property as he pleases ll'?e:usa Ul M _‘L‘:{ CdOVCndm will dfld Where the covenant expressly excluded chattels, it was nonetheless held to include  4-028
only such property as he may leave 2 [;1 Y freeh Jl 4 Cb‘S-'_" IFape. he whole of a sixth share of a residuary estate which included chattels, because the
covenants to secure an annuity, Cl.tth.b)' charge on Ireeholds, or by INVester, covenantor’s only rightiasto have the estate administered, not to demand any
the funds, or by the best means in his power, it will not create 5 charge Onlu: <hattel.'2
’ 2
covenantor’s property generally.”

Covenant to seftle a specific interest

£ "
A covenant to settle a df:ﬁmte interest i.n property which subsequently becomes  4-029
enlarged-does not compriséithe enlarged interest. Nor will such a covenant bind the

property if/the covenantor,becomes possessed of the property by a title different
from that described’inythe covenant. '

y

“AS near thereto as circumstances will permit”
. '

Evading the covenant

4-026 Where a covenant has been entered into for settlement of future acquireg Proner
and a gift is afterwards made to the covenantor qf such a nature as o ¢opy
the terms of the covenant, no expression of the intention of the donor that 41 ..
not be settled will exclude the operation of the covenant.'* By( (he CONVeY)
no application where its effect would be to destroy or forfeit the 9ift at ;

tion'* or where it provides that property shall be exempt if an intention IS ex
to that effect and such an intention is expressed even inferentially. s

i
(S CIga

rell The expréssion “as near thereto as circumstances will permit” in an after-acquired  4-030

property 3&(: have effect only where the after-acquired property cannot be set-

tle precise trusts of the original settlement. Thus the mere fact that the
limat

Covenant to settle property exceeding a certain value beneficiary under the original trusts has died by the time that the after-
tnder his will or on his intestacy.!?s

property is caught by the clause is irrelevant and the property will pass
4-027  Acovenant to settle property exceeding a certain value does not refervo.the actuan

value of the interest which the covenantor takes in the property,butto the valye of
the property in which the interest subsists, just as we shogld.say that a mgh . |
entitled to an estate of the value of £100,000 on the death of-his father; fifepChes

describe the value of the estate, and not the value of His

estate."'® It is the actual value of the property whén
deducting tax that the covenant refers to.

funds deriyed from the same source if the
the prescribed value, although singly the

i Immediate trust of other property

Where there is not only a covenant to settle after-acquired property but also an  4-031
Independent immediate declaration of trust, the latter will take effect according to
Its terms, so that the declaration may be enforceable in favour of persons who would

not have been able to enforce the covenant;'?6 whether the declaration has that ef-
fect is a question of construction.!?

present Jaderesin i
it falls into passession i
"7 SuCh“a-Covenant binds (Wo or mx
aggregate value ofithe two funds exce
cies derived from the sam 2 ar'é e insufﬁcigxfg_ amount.™ WO Ic%'a'

¢ lestator are derived from thiesame source.'" The

or more funds which make (he aggregate value in, order to be bound must all¥

o S S i e e

"9 See §§ 4-059 onwards, especi
"' Rowan y Chyge ( 861)' l ;p;ccnally 38 4-063 to 4-065,

[1934) WN. 177; reverseq 78 2’.'}°§i,é63; Re M’Kenna (1861) 13 Ir. Ch. Rep. 239. See Re v
faémress of Mornington Kear;e (l.858
r.Ch.Rep. 246 (affd (1862) 13 Ir

Enforcement of covenants to settle property—equity and common law

Marriage settlements

A covenant to settle property upon the trusts of a marriage settlement'? may be 4-032
Specifically enforced in equity at the instance of those within the marriage

e st Sk 0 A U I e U IR e

120 !
i Re Hughes Settlement, above.
Re Mackenzie’ Settlement, above.

:i Bower v Smith (1871) 19 W.R. 399; LR. 11 Eq. 279.

Re Crawshay [1891 3 26 Ch.D. 94; and see Re Dowding [1904] 1 Ch. 441.
1o Re Thome [1917) ) cy 30" Re Smith [1928) Ch, 10

Vanneck v Ben}
s p ; S | enham [1917] 1 Ch. 60.
7 Ri ll"{a;ie“nz;i):lslememem (1867) 2 ch App. 345 at 349 i :;: i’mlh vV Osborne (1857) 6 H.L.C. 375; Sweetapple v Horlock (1879) 11 Ch.D. 745.
. - APP. 345 at 349, Cairns L.J. | 888,
10SL.T, 74 Ch.708; Re H“8’IGS'SeuIe:'lem [1924f§ré}? l.(;:,56 Bust see Re Ham’“""q“ ¢ Beﬂett-s:anford Sertlement Trusts [1947] 1 All E.R. 888

:i: See §§ 4-032 onwards.

Re Ralli’s Will Trusts [1964) Ch. 288, distinguishing Re Anstis (1886) 31 Ch.D. 596, CA.
™ e a settlement made before and in consideration of the marriage, or a settlement made after the

[120) FiZ3]
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Other rules as ©

follows:

(1) The covenan
a mere volunicer
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interwoven with
consideration.'3 Nor may 4
property caught by
that as done which |
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nder the maxim “equity looks oy, h
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Il be within it.

cifically enforced in equity at the .
f the settlement,'* except POssibly i.; the
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t in reliance on the maxim “equity
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But those disabilities of the volunteer do not prevent a person who is wit

the consideration of the covenant from seeking specific performance i
favour of the volunteer;" and if the property caught by the covenant copes

into the hands of the trustees of the settlement, the covenantor canng; &
to recover it on the ground that the beneficiaries of the settlesenty:
volunteers.'* '
Moreover, a volunteer benefliciary of the settlement may,‘.ifva‘party 10 the
covenant, sue upon the covenant for damages at common.Jaw. '
4) A covepant lo settle property upon the trusts of a settlement, whether orfo
a marriage settlement, may also, we considerat/Igast“in some ¢ifeur

——————— NG O

marriage in pursuance of an ante-nuptial agree . |
: greement, note Re H
nuptial settlement not made in pursuance of such an agréenient v
3:,?:::8' anfl allhgugb there may be valuable consider
parties to it, the beneficiaries of the settlement w

(1886) 32 Ch.D. 95, CA.

ment Trusts [1965) Ch. 90?2

ent Trusts, above, a1 916 s
!1893] A.C. 642 a1 65
e vigdor-Goldsmid [195]
& €Xpression “issue’ w
3 De Mestre v Weg; [1891]AC.2 1

. see Green v Paterson
'* See Re Cook’s Serile
Y Re Cook’s Settlem
1 Macdonald v

Scott

]nd rustee Co, L4 [1967)
Ralli’s Wiy
Ch. 213

as used without

I Trusts [1964) Ch,

[122)

b (4
£

{

p are not p

Q

0, HL Sc; see Atr.-Gen. v Jacobs Smith [1895] 2 QB
I'Ch. 1038 at 1053 (reversed on other grounds “.9'”1 v
in the context being restricted to childe

288.

lan

 cf. Smith v Lucas (188

| at 460-461; Beswick v Beswick, above: -
HCA 3: 119 C.L.R. 460.

ote Re Helland [1902]€ Ch. 360. A p
gm%'nﬁfl%\s not a marria@@settlement for (hes
i6n passing betwéefrthe husband and ¥
I'll be mere volunieen

e i
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COVENANTS TO SETTLE PROPERTY

< be specifically enforceable at the instance of a party to the covenant

[\ v}:.

":ré‘ “ :rw des valuation consideration for the covenant.'#! whether or not he
N himself abeneficiary. .
" An the other hand, trustees of a settlement in favour of volunteers were
(3) ¢ -arted at first instance not to sue for damages at law upon a covenant made

) R -
i " 4
B v

, settle after-acquired property upon the trusts of the settle-
nt.On t{;;,g._.’_ ind that the court would not give the volunteer beneficiar-
" i ) 2 ﬂs\% neans what they could not obtain directly.'** The reasoning
. hose decisions is not easy Lo support and their correctness as a matter of
e ebleds controversial.'* They are however binding at first instance.'*

A
e

’ ’ :
- - i.\ - -."‘*.‘".-"

. 1 ic not clear wk ether such a direction, even if correct in principle in the
e =i sere it has=been made, would also be made in a case where the

natter of the/covenant was existing property'S or money,'* or in a

'. " ace where th i‘f’fﬁffﬂ nent containing the covenant also contains an €xpress

f T8 ‘“Id! . i

‘ . iris

3 S TR ) | LB b
Besy 7"?«’.'5“;:4,"‘1} A.C. 58. HL: and see Coulls v Bagot's Executor and Trustee Co. Lid

9 CL 2. 460. A person who sought to rely on Beswick v Beswick would need to
would not be an adequate remedy, a matter that has not as yet been considered

Yontext of covenants (o settle property. In Re Cook's Serilement Trusts [1965]

ded before and not cited in Beswick v Beswick) the possibility that the executors of
at obtain specific performance was not considered by the court. ACShisNHD
11 Ch. 234; Re Kay's Settlement (1939] Ch. 239; followed in Re Cook’s Sertlement
Sh. 902. These cases came before the court as Beddoe applications (as mwhrxcpsa‘%

wwards) but nonetheless decided questions of substantive law. A

76 L.O.R. 100: Hornby (1962) 78 L.Q.R. 228; Maudsley in R. Pound (ed.).

A

FLa Aatheson (1966) 29 M.L.R. 397; Scott (1966) 8 Mal. L.R. 153; Davies
387; Lee (1969) 85 L.Q.R. 213; Barton (1975) 91 L.Q.R. 236; Friend [1982] Conv.
1988) 8 LS 172; Goddard [1988] Conv. 19. It might be argued that the decisions in

“and Re Kay's Settlement, above, are wrong on the grounds that: (i) even though
ow 1o infer a trust of a chose in action (as to which see §§ 5-013 onwards) the

-----

context infer that the trustees (who plainly do notconua:tfwmz}hrw;
s . . o e S ..‘.q-.f.. - I Q."b

> benefit of the covenant upon a trust in favour of the bene
bling the trustees or, if they refuse to act, the beneficiaries, to

UIC L ASLC
R -"":‘T: &’s. - % @ - - -
ternative ly, even if there is no trust of the benefit of the covenant, ther

A specific performance in equity and damages at law,

,v, Id not sue at law if in their discretion they d i tnﬂo}so.M’r :
gued that those decisions are right on the grounds that: (i) the benefit of a covenant
perty is not capable of being subjected to a trust, or even ifitisc : of "

. no trust should be inferred; (ii) it is undesirable that the effective enforcei

uld ?."-?f:’f.ft}?- fOI' the discretion of the trustees; and (iii) the damages wo
e benefit of the covenant) be nominal. AR Y
| A- g [11955];@.902. | It & 2 ek
845) 6 Beav. 283: Re Cavendish-Browne's Settlement Trusts [1916] W.N. 341
902 at 914. An argument that the trustees ought to be directed
that. whatever is the position of a covenant to settle after-

o which see the second footnote to § 4-033(5)), the benefit of the covenant.
Jperty is involved, is undoubtedly capable of being subjected to a trust and sucha
SHTI ""‘ R Yo » i ,‘:-h.'" ." |

er (1844) 4 Hare 67; Lloyds v Harper (1880) 16 Ch.D. 290: Re Cook's Set-

Ch. 902 at 914. An argument that the trustees ought to be directed to sue might

4 mentioned in the second footnote to § 4-033(3). or altermativbly PpOR 10
lways allowed volunteer covenantees to recover debts mmmnpriwple ' |
venantees; see Beard v Nuttall (1686) 1 Vem. 427; Williamson v Codringion A

(cited in Re Cook’s Settlement Trusts, above): Fletcher v Mahove. o
grave (1836) 2 Keen 81. o O
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4-035

CreatioN OF TRUSTS BY CONTRACT

declaration of trust of the chose 1n action constituted by 1

favour of the volunteer beneficiaries of the settlemen 147 ¢ C()"Qnan
s

Enforcement of covenants to settle property—under stagy¢

The law has been modified by the Contracts (Rights of Thirq Partjey) A
C

some account of which is given elsewhere.'*” It allows a thirq pPa 199

» > rl W
no value to enforce a contract intended to be for the third Pm'ty’z bel::) :Td\g‘*:-
: erformance is available.!S! How far ; TR - 1
lz;irir;?td yo(;'fcf::z:\f::g to settle property is unclear. The ll‘g"g"g‘e“ds the cnl(,zrf /here tWoO ersons make wills in a given form, or make
Y ' inh i ‘ Act APpliee, yeree that the survivor should not rey - © 4 single joint will, s ang 4-0

“contract”.’s? a term which is not defined and is not a term of Plieg O e s oke his will or his part of the wi 28
— m’ay be made by deet, it docs 1iot follow that iy art. Allh«)u(.hf them who dies fir } :lv‘nhout having revoked hjs will or his part o: t:e'llwlll;edone of

, : Cnant ypq., with the promise of the survivor that th ki
' usage the term does n Nder g, . € arrangement sh
iIs a contract and .m general usag ot extend 1o g wholly Vo x subject to a trust in favour of the ; e o T 4
covenant. If that is correct, the 1999 Act has made no change i the lunyg, € Intended beneficiaries on the

of such a covenant. If it is not, then beneficiaries who are not partie?lg’fccahnxl; @ , ; .(’11‘9.‘ enforcez.lble by them even if the promise is broken. It is con-
ably sue for damages in respect of their own loss, in the same way as l’l‘] Pfc\um. for |
before the 1999 Act if they were parties to the covenant.!s3 |t ig 5 diffcrcs{\ C?U!:
whether the 1999 Act enables third party beneficiaries to obtain an order for g"L',‘n;r
performance of a voluntary covenant, thereby placing them in a better pOSili'o‘:w (I)\ Where the testa . e aid g B s
the trustees or other parties, and that seems doubtful. Nor is it clear whateffi “:) [ ¢ -gf&\‘;uu» y legacies to different relatives

1999 Act has on the position of trustees who are parties to bnad 1 | Ao

_, | . : ves, each would leave his or her entire

the.covenall estate to the other, with a gift over in equal shares to or for the benefit of
consider that trustees would be well advised to consider making a’.@gé{do'g;pbh,;
tion™* for directions whether they should sue for damages if the cover: g

T2's three children;
Covenantor fajly

Where | ' t;sé:'atOI;isr were huglband and wife and agreed that each would
N | IEAVE LIS Or her entire estate direct to their two children in equal shares; 16!
to perform a voluntar)f covenant rpade after commencemem?pf the 1999 Acl & (3) Wher 3“_t‘e_stators were husband and wife and agreed ﬂf;‘, each would
not ln?s rely on past decisions in which they have been authorised or directed notw - ?”Lm. S or her entire estate to the other, with a gift over in favour of vari-
sue. L | ous | nc ividuals and charities, but on terms that one-half of the aggregate
estate in T2's hands should be treated as having derived from T1 and
should go to those beneficiaries and the other one-half should be at T2’s
: 7v(|i~ ‘ C Sé ;}62
+) ) *f’:‘rl:_ testators were husband and wife and agreed that each would
lns or her entire estate to the other for life, with certain absolute
| , & ..*\iii’mt“e ers over;!63
ter May 1 1{2?;0d (i) a contract entered ~ (5) Where the testators were two sisters and agreed that each would leave her
es have Iysprovided that the Actis 105 > nterest in certain leasehold property, until then held by them as joint ten-
ants, 1o the other for life, with remainder to agreed beneficiaries;'* and

-
Pt Ty

Wherg the covenant is not wholly voluntary but is s,ué" ﬁed by marriage consider:
tion, it may well be that it qualifies as a contract within the-J999 Act. " If «

C. (/1 « Y
For trusts of a contract, see § 5-013. X ;“ '
8 The Act applies to (i) a contract entered into ofi oF
on or after November 11, 1999 in whi
ply, see 5.10(2), (3).

7 See § 5-016.
*" Contracts (Rights of Third Parties) Act , S.1(
*!" Contracts (Rights of Third Parties) Act 1999, s,

147

f N\

- .‘

-

—

** Contracts (Rights of Third Parties) Act 1999, - | residue to T2 for life, with remainder to his or her own children, but with
%% Cannon v Hartley [1949] Ch. 213. Note that’the o;nract must “expressly” identify the thied £ = 5 4 : )
by fliame, as a member of a class or as answering a particular description: see s.1(3). Tha! “‘::' ¥ ney o
2‘021“ nwsg:‘ ordinarily be fulfilled in the case of a covenant to settle property if the €' | i e :
I See g§ 48 ;ggﬁns\::,lﬁmn as it commonly will be, but if not it may not be. i g per Cotton L.J. (dissenting but not °"§l2i3-m 032
; S. T " For civil partnership as consideration, see < i ot Wi ' ual
'S Re Pryce [1917) 1 Ch. 234: Re Kay's Sett ‘T 19391 Ch. 239: Re Cook's Sertlemen’ f.‘w 18 A ur v Pereira (1769) 1 Dick 419, 2 Harg. Jurid. Arg. 304. Jont wills are highly unus
1965] Ch. 902, referred o in §4-033. We conside:'ustht:x[the oxlﬂy g.roun;l on which these ijx e : b
ﬂl'guzlbposmblly b¢ supported in relation to covenants made after the 1999 Act is that the m’slet\s puch EEEERLIS0S) P 194, i
fects (hZan be able to recover Substantial damages, and there is nothing in the g es 10 16 Ry QRS WIAR. 99, ment was assumed for the purpose of 2 o
m.'d .thenefore, if that argument were correct, it would be pointless for the truste s> | e 8= UL«" 1. 31. The L S
mne q?n“’ damages would be limited 1o their own loss, which might be modest fo'.: b i Y "’148
case of a dj : . . ’ (ares . t 19511 Ck :
if the trustees coum?lgn&? beneﬁcmy, and so it would be better for the be‘:‘:g'?& qaloe @' 1geer [16 }_;u 4%1190
. Property which he covenamdam?gw and recover for the trust damages equ m Iford’s . ’ te (1879) 11 Ch.D. 267.

_ (125]
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Where the testators were husband and wife, each having two ghildren
Tom a previous marriage, and agreed that each would leave his or her
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CreatioN OF TRUSTS BY CONTRACT

a gift over (if he or she was the survivor) of the reg; s
four children.'® o Calyy
0&]‘

| ; i inciple will cause a trust to arj
. nossible that a similar princip . : S€ Wher
}él;gﬁc ;and refrain from revoking) a will benefiting a particy ]y, te>canlccsmt°r

. o . a
beneficiary persuades another testator to make a will in a gjyep, Pt ,ﬁ;'afy iﬁ::
Requirements
Need for agreement
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4-038 The agreement between T1 and T2 must,?mount to a df:ﬁnite agreeme
authority referred to as a “contract at law”,'s” that the wills are (g b, mu':
ing, such that T2 is not to be free to interfere with the successiop, Prov;

the two wills.'® The fact that the wills are in the same form apg were Ideg or,
the same time does not of itself establish such an agreement. 16 A mer c,’“"c"leda
that the wills are to be in the same form is not enough; nor is an undelcxi‘grcgmm
expectation that neither testator will alter his will.' The requisie agrec ;'Ldmgu

be found in the wills themselves or established by extrinsic evidence i1 M

4-039 If such an agreement is made, then a solicitor or other professiona] pr ®
wills who is aware of the fact ought to record it either in the wills b
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165 Re Newey [1994] N.Z.L.R. 590.
16 St Clair v King [2018] EWHC 682 (Ch) at [80]-[81]. B
lacking unless both testators agree with the beneficia
except upon notice); and even then the absence of a
be fatal. - 1 101 TS SN ¢
167 Re Dale [1994] Ch. 31 at 38B: Re Goodchild
[B]alig v Smee [2000] NWSCA 253 at [26];
'8 Re Oldham [1925] Ch. 75; Gray v P4
[1981] 1 W.L.R. 939; Re Newey [ 1

nt of
revoke s (or not to do &
' % ators themselves

et 1224F-G, 1229F-G,C4
015] NSWSC 784 at (11

5

: ‘Lliggil."'

wahfrustee Coggpamilic 7(1928] A.C. 391, PC: Re Clenw
N.Z.L.R. 590:ReGuodchild, above; Lewis v Cotton X

NZCA 399; 3 LTE.L.R. 447; Edell v Sttzer (200 3. k‘ ‘ R. 149 Ont SCJ; Osborne v Estaie . nce w ;"A,Ji ne ag

YA BT R e R L
CVOKE Lhcm or [l_;:j_;;}_&h. ) 1 N
o .l o v oy 2 FaN iy

Osborne [2001] VSCA 228; 4 . T.E.L.R. 804: .5 L
i g

>
.'.

F.LR. 847; Kennedy v Griffths [2011) QSC-260 30425)-[2¢
‘" Gray v Perpetual Trustee Company Lid, above. 3t 3992 r.';@%“f Cleaver, above, [1981) 1 WLA

945A-G; Baird v Smee [2000] NWSCA 253 at (61, [7], [é,ﬂ?Uﬁ.nyMkon Estate v Verdeck )~

k)

N2
er
?

is [2002] EWHC 1158 (Chy: (200

BCCA 187; 4 LTE.LR. 857; Fryv Densham-S mith [2010] EWCA Civ 1410; [2011] W.TLR 5

at [3]; Webb v Smit 2-Leop v Burton
186 at [32]. phige lsmkgoumﬁ." R |
™ Re Goodchild, above [1997) | WLR. 1216 at 1225H; Baird v Smee (2000 NWSCA 253 O
o Fraser [2010) EWHC 2154 (Chy; 13 LT.ELR. 455: Hussey v Bauer [2011] QCA9! urr
Dufour v Pereira (1769) 1 Dick 419; 2 Harg, Jurid Arg. 304; Re Green [1951] CP g -
Smee, above, at (6], 7], [30] (where the wills themselves contained a declaration against*" Ly
revocation); Legg v Burton [2017) EWHC 2088 (Ch): [2017] 4 W.L.R. 186 at [34 % ies

7] EWHC 2088 (Ch) ; 20174V

mC“'"Pose mr:sctzngbeu& above, at [110); Darragh v Darragh [2018] IEHC 427 at [66] ?'ab';’f& o f2 “ e
By 1n the outcome should be approached with caution: Legg v Burion: 01D Hary

' Re Newey [
™ Sce & 43’45 .994] 2N.ZLR. 590 at 594-595- Baird v Smee, above, at [16].
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Crearion 0F TRusTs BY CONTRACT

MUI'UAL Wiis

: s it seems that the doctrine does not apply unlesg
the former €25 .e with the agreement. '

a contract, there may still be a yalig
! 3’9 Reontract at law is a l'equircmcms:hThe requirement that there

Spm S

-

jois T : at there shoul isti

agreement ag ainst revocation of the wills and noy merely andabe a dncs:tng
- “. rstandit as to the contents of the wills. |y purpose is to establish a
ny Perg, - basis for ‘l,ml;gflti(m of a trust, not 1o establish 1 basis for the grant of
w far the agreement, if concerning land, musg e o . non-enforceability of the agreement should

It is not settled ho fore be immaterial to the exi

: ; C()mm\ " -+t st e
formal requirements of section 2 of the Ian t?f gropcgy (Misc Q”ilnc(}um; _ N 1L ence and enforceability of a trust.
: ' ts for the dispositi P 1 S B e o <o
sions) Act 1989, W Oblégcti\gm:rrt?ge The trust wphicl:lgpisosl. °N Intereg decision which discussed the point,'" it was held that non-compliance
i e S FREE e Stl'g*?zcrlld )t'hc crr::alio;l.of such a trust is cxeLnsm Olnrlhc dea, ~‘|; Ac di’d not prevent the existence of a trust of T1's share in tll:e land
is a constructive [rus s : o PUITOm he + did prevent the existence of a trust of T2's s Ao
lroquircmcnls.”"‘ But it is a pre-requisite for the imposition of the ¢opq < lon ) e i 12's sharc. The reason for distinguishing

3 bt ' :‘ ,, \1'.?.‘ ‘ . :
(NUctiye , ctween ,A‘H.)} as that although, so it was held, no trust of cither share could arise

that there should be a contract at law,'8" and 1f the agreement consyjyy,

: 1S ong f,,, der the doctrit fj,; mutual wills because of the requirement of
T : , : - der the dOCUIRG OF 1 a contract at law,'”?
disposition of an interest in land but fall§ tf) cqmply Wll.h the forma] (CQUIrgy,. ’;}.‘{r:'t.f:*a;g reciuc atrust of T1's share on the different ground that there had been
it may be contended that that pre-requisite 1S not sausfied. Where : . rangement Or u
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it or understanding coupled with reliance on it by T1:'* but that

matter of the agreement is the whole estate of one or both of the parties, ound’ Wa ina *""';licable to T2's share because he already owned it.* Nonethe-

whole estate less specific gifts or legacies, or a share in the estate,™ thep, .
10 be no contract for the disposition of an interest in land within the 1989 A, '»er Y
because T1 or T2 happened to own an interest in land at the date of his jo,s
oven if the interest was also owned at the date of the agreement.!s? By ..
ment may be that particular land, or an interest in land, will be left by “,”'_f\" NI
particular way (even if the agreement extends to other assets or to ¢ ) 9 I R ficiple (o be drawn between an agreement between Thand 4945
estate).'® Grounds for considering that the 1989 Act does not interfere'\{h  neither will revoke his will without notice to the other and an a :

exisionce of a trust in such a caso aro these: neither will revoke his will at all.'”” The practical difference, however, may
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he.reasoning is doubtful' and the law is not settled.'” Until it s, it is prudent

“agsume that iie,1989 Act may apply
stators—revocability of wills

(1) The agreement may be, and usually will be, that neither testator is fre:
revoke his will without notice to the other, rather than that neither ¢
revoke at all."® In such a case, there is not even aﬁgon‘diti()nal commitme:
when the agreement is made to make a testamentary-gift of thepripr
cither is free to resile from the agreement. Although T2 ceases \o be'lree

' of Birmingham v Renfrew [1937) HCA 52; 57 C.LR. 666 at 690. per Dixon J. (“Itis the construc-
' Mwh«:onm that they [sc. the intended beneficiaries) are entitled to enforce™).
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resile from it on T1's death, if neither has préviously done So. the cha 51 Healey v Brown, above.
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be outside the 1989 Act. 1o comply with the formalities required by the 1989 Act. .2 see [2007] EWHC 3060 (Ch a (3]

(2) Even if that is not so, with the resultithat the agreement 1s nol enforceah: U8 it not taker on appeal, [2008) EWCA Civ 782).
NN\ ' " Following Lioy

n ‘Llovds Bank Plc v Rosser [1991] A.C. 1075321 llB?.. Igl.. per Lo;'d Bndge. as applied in
Sorts [2000) Ch. 162, CA (see §§ 8-037, 10-052, 10-062 onwards).

| ' °]cally stated in Re Goodchild [1997] | W LR. 1216 at 1231, CA, per Morilt
S gt il o i Ly

., that Lord Bridge's principle was inapplicable i cases of mutual wills to property already owned

Healey !!Bmm above, Moitt L.J.’s dictum in Re Goodchild (see previox v A less than
nderstood: Momitt L.J. was concemed simply to exclude the possibility ,’“"?‘"3 ! wills

express agreement against revocation would suffice for W PR 389 Act does not nterfere with

he two ground canvassed in the text, above, for thinking ment was only an agreement not
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% Fry v Densham-Smith (2010) EWCA Civ 1410; [2011] W ,T&R. 387 at [3]. We do nol constfj,e::‘l
the court intended in that decision to deal with a case intwhich the agreement was not o revoke

XY i BN
}.'l AL |
’ Hﬁﬂ‘;ﬁs

ing wills. 939.K
"' Birmingham v Renfrew [1937) HCA 52; 57 C.L.R. 666; Re Cleaver [1981] ] W.L.R. %
Goodchild [1997] 1 W.L.R. 1216, CA.

g lcﬂgg Pcrzo,fe rty (Miscellaneous Provisions) Act 1989, 5.2(5), as to which see Yax/ey ¥

'# See § 4-038,
" For the property subject to the agreement, see §§ 4-051 onwards.
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. (195 led declaration 2
"' Birmingham v Renfrew, above (a decision el o f property A~ * \Burton[2017) EWHC 2088 (Ch); [2017) 4 WL F. olasepsea st
' on the Victorian equivalent of Law 0 v B Ty i d on proprietary st -4
$.40 (repealed by Law of Property (Miscellaneous ProvisionglAct 1989, 5.4, Sch.2)); H eé";'zy,ul (0 196 Er R (0 O funtua m“swnh\;g,“sd;?fn the lgg;pl\ct precludes a @wm'fe trmtl’(g: la]
:%88%]] \%v';‘HC 1405 (Ch); [2002] W.T.L.R. 849 at [19); Walters v Olins [2007} bw}l{ﬂwﬁf p\C S o s :Of)mw::: twhercm t:’» an Wm i A pro :
Civ 782: [25‘051 3&9 311[39]-[3 |] (point not taken on appeal, sub nom. Olins v “\el{f’;. a4’ : »‘TJ“fFA;c w ey (199412 NZLR. 550 593: Lewis
bad point™), - 2 Shovelar  Lane [2011] EWCA Civ 802; [2012] 1 = s " Bigg v Queensland Trustees Lid [1990)2 Q4. 11: ¢ FEE5
™ Acontract to leave land b e v Cotton [2000] NZCA 399; 3 LTELR. 4473 o
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" See §§ 4-045 onwards y willis a contract to dispose of land or an interest If
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