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" Ny Sl : "Sn“
A TA Y, 'a:\xm.. % ‘)io Ak RAA g o ' '--'-:’}"- "t t 3

Many years before the é’%? ne %d at sea was regul . Port tack Tru € Not recognised

Parliament, the practice of seamen had established ruleg 1, . ° Act ol 35 B 0 e &

v pae e 7% M v | 0O 0' ey e -l"’..q\l_ Al i -3 {"-.'-8-’- BOOk Of 4o -
pmaching shjps to kebp cle‘ﬁiﬁof%"acl} iQ’t.her These l’lﬂes, whiil}:abl ¥ ey ’ '.-57"":'{-?:}-.' ' % *y' ' : strlgﬁl:;: ’ ::: the Earl of Warwick’s or the
foundation of those now ‘lﬁ’ffo}"dg}.’fwg@ ‘well established by cust Are (M ke OF S8 =ty T _ > NOr 1In any of the

SO RIS TR IO AT S £ada ! 238" T wnnfres yAAL T
formed part of the general m é-lay recognmised and enfy, A
Admiralty Court 2+ sHs ‘(‘!0301&:3.3.2.”!‘?'%. At C
“wdded 3 SHE Wil 47 | IHEIREBOEE e N o
§6:4 Leeward vessel becomes stand-on vessel B {ock should REFEAP™ 0% the way of another on the starboard tack was
130 19801 NRIERION) SRS T BORIAND t aid to have DEEILITAlllC ’

In “A Book of Orders for the War both by Sea and Lang”
Thomas Audley at the command of King Henry VIII in abouyt 15301 .
article directs that no captain shall take the wind of an admjrg) .. ™ :

: D T S TR ey : eXce the case was instead decided the basis: (i

by necessity, and the Earl of Warwick’s Sailing Instructions of 16451 B hehad had tha = on the basis: (1) that
and the Duke of YOl'k’S’ Smﬁnglﬁsmmons‘ of about 1670 both Contai; S T broside, U K Of The S, g hie wind free, and was ace
an article to similar effect. The %:’ﬂ,,léjt;hatﬁ a ship with the wind free pud ﬁ’?ﬂﬁr” vl Aﬂ”z %a,:n P S usaln Y{ ch had been °1°S?'halﬂe§1; and (ii)
give way to a ship close-hgiule“dr‘ ap’pe:a'rs‘tohave been first recogni .k ﬁ ?%;»,; ,,_] ﬂaﬁlf f""""s‘ a n h all) d g)eer o -&‘: % Accor.dmgly, It was wrrelevant
the courts in Lord Erskine’s time; “in a case tried at Guildhall beigre il L b hauled. Although the ort 5. il fact was that she had
Justice Buller”. In 1815, the rule was held to be that: NOM e port tack rule was stated in at least one

s odt of noidsler nf Hedoa.od hi PR ' pylemporary Instr ction book for sailors as being general practice,’ it is

The law imposes on the vessel having the wind free, the obligafion of tak pafiinclear whether the rule was judicially approved before the Trinity

ing proper measures to get out of the way of a vessel that ¥ close hauled

Y
-

°d by g

. ) ‘ Ay .:;_"‘.‘.“ - 4

led on by the claimant owners of The Susan in

ordingly

- Xy
-

v <

'. o~
.
B ‘
A

'

a%

| u s e D -

s to get out of (_ g& Jiﬂﬁu; of 1840. The cases reported before 1840 where

and of shewing that it has done so, if not, the owners{of it are responsibld T sai 5‘3«'""{@,3 e on opposite tacks all appear to have been decided

for the loss which ensues.® . e H\YYS either on the bz 'I,_.‘s,'-:that one vessel had had the wind free, or there had
50e 111 48 A BB B8 S UM XEN Frin iy Q U, ¥ been a negligent look-out: this indi

The rule was JIIStlﬁed}Qn;thesIe {a{nve CO ce of “e windward it ’n AR G out; this indicates that the port tack rule had not

. o ae ! "\"’.“‘.;‘.L‘ . : AN \’ S éd.' IS
vessel taking avo;dmg‘hchon“ir as against\the leewar@-yessel losing W
@ ‘,

The ship which has the wind at l,a.i'gg may go e to leeward or to “Jamieson v Drinkald (1826) 5 L.J.C.P. (0.S.) 30.

windward but, as a general rule, she ought to expect that the ship which s S8 (Section 6:5] N
4 o w iy .; ! ."‘-,'. > Y RE 13 D ;"Tf" v»"v, Canae |
, USRS T PRER et o ot} [TheResolution, Mars, Ad. Cas. 332.
®Merchant thppmgAct endmenf‘ ict 1862 s.33; Merchant Shipping Act b" - “The Chester” ( '§3 ) 3 Hagg. 316,
8.9. Merchant thppin‘g‘.:&ct’}aﬁf s.1 )‘Me chant Shipping Act 1894 s.422; Merchd R g
Shipping Act-1995s 92 SRS (UM 17) BREL 011 . il lJana, lhe aman's anual (Moxton 1841), p.211.

[Section 6:4] o ininetinever'l ban alagyie - LGN
L AT ¥ . a | brid

. Harl. MSS., 309, £.10, odges an es. Select Naval Documents (Cam

University Prm’ ]-92‘2%“ "EEE; P T .’0'}" 1%%%’1 4t

. ;}Jtl ..'-.;
2 |
» t. | |
Ad. Ct. Ree 256,

W
-
. i

-
.

v FatH [ ads Panideaiaa i eiates B p O
ground. In 1828, the rule was stated:
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{ N ] .\ ~J — S -
"" a) -31". .\.‘i."',.",\"' Q._J l\
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’

“Handaysyde v Wilson (1828) 3 C. & P. 528.
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§ 6:6 *“"‘MARSDBN AND GAULT ON CQI‘ ) Sih
. ,!Q]”\ | 3 “h - s
o L \ o (1): A Hisron.
IV. PERIOD I1—1840 TO 1846 B BT AL OVERVIEW :
SEC. ¥ RO Liad L:_bu_,{?,(_}:: , 1 68
§ &6 Genemlly ”1‘\"'.2'(4”? *1111LYy 1

Pl S LR
In 1840 the London Trinity }1@“&9.;Pr0mulgated r

- 'O PSS . egulat.
out recognised rules based on existing practice for samng‘?}‘s‘ Sty
two new rules for steamships. The provisions for Steama:  Sels ,
follows: ' 'PS \\'c.rez{i

When steam vessels on different courses must unavoidably ,
cross so near that by continuing their respective courges there Neceg,

- - - . . @ - 8/ o R R / ‘aﬁlv
risk of coming into collision, each vessel shall put her K Woulq ,.*
always to pass on the larboard side of each other. S port? o -az

A steam vessel passing -anot.her? ma hal;rbw channel '
vessel she is passing on the larboard hand. st alwayg leaye the |
The regulations for sailing ships included the rule that 4 Vessel
port tack give way to a vessel on starboard, where bot, wee On the
hauled. Additionally, a rule stipulated that where two < € Clogg

- i - e d . J . - . . a.l. r
both having the wind free appeared at risk of collision, botlh“\]vgogf;%ls
' - ‘ % ' A‘ ' . put

4

their helms to port.
These regulations had no statutory authority, nor were t}, I Waaged N . ,

law, but were recognised and enforced by the Admiral ty Coiyrtrgl%i o N, in'd ’};%;“%‘#" s, and Contl‘nued in force until repealed by the Merchant
were hai:hﬂmgitaﬁveegdence of what'il seabrlnep 1;)ughlt1 to do in ¢ e N P hdendiciatin ot ;

in which the regulations were appiicable,” but the primary rule e Nl s bana st Rt v pPo port rule was ap-
avoid a collision, if it could be done with safety.® During thi8~p§ri\;m pliclag 3 ps, ?tean! and sailing, but the starboard side of narrow
result of disregarding the regulations on the rights and liabilities P Seo Acts: DoWe
shipowners depended on principles of law unmodified by1duis|ativ
enactment. D vlis gt )

*
, Z
B Vo, 4

X PULZ A o X :

" ulations respecting lights for both steanz?cilp.s ag(li slaﬂing
AN ZSLAD AR, i ® B TS : : : in the latter
V. PERIOD ITI—1846 TO 1851 “g’ O e were ook fog signals, lights for pilot vessels and ves-
§ 6:7 Early penalties for O | no direct st: '

’ )

ingements - { Al
Section 9 of the Steam Navigation Act 18Qenacted (ﬁ?'s:u‘i)stance f

R i SRR . ations remained as
%‘ L were curtailed by sections enacted both in the
Stos Md{_‘ ppl,ﬁﬁ(.:t 1851, and the Merchant Shipping Act 1854, to the
e e Hiccth L _qo S10n was occasioned by the non-observance of any of
'See 1 Wm. Rob. 488 for text. caillan e s ol
0ld helm orders result: the vessel would go to starboard. ' ) e

*Other bodies, such as port authorities, also made regulations for colhsxopg, e Sl (j OWErs given in Admiralty Regulations 1848 8.10; The London Gazette 11
Liverpool, where the locally applicable regulation was a steamship at risk of collision & 0 3 S I0NCOLNY, ay 1849. These rules ordered masthead and red and green port and
starboard her helm, the opposite of the Trinity House regulations. This divergent praci® '

g
™\

o
7 SN gy
A --.f';’

for steamships, and are substantially similar to those now in force.

was the cause of several casualties. See “Report of Select Committee on Shipwrey - “Admiralty Regulations 1848 s.12.

1843, House of Commons. However, the Admiralty Court enforced the Trinity House {Section 6:8]

regulations. ' " - Hop 'Merchant Shippin Repeal Act 1854 h
“The Duke of Sussex (1841) 1 Wm. Rob. 274; The Unity (1856) Sw. 101; 7:/"? " o pP g Repeal Ac 8.3 and Sch.

(1840) 1 Wm. Rob. 154; The Immaganda Sara Clasina (1850) 7 Not. of Cas. 582, 8 | t Shiy pmg Act 1854 s8.3, 4, 296, 297.

P.C. 85; The Friends (1843) 1 Wm. Rob. 484; 4 Moo. P.C. (1844) c.314. . The London Gazette, 4 May 1852 S.App. p.i

SThe Test (1847) 5 Not, of Cas, 276, | “LheLondon Gazette, 24 February 1858 S.App. p.vi.
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the rules as to lights or ngvxgatloh_ contained in or made ypq., 3 $6:9
Acts. the owner of the ship by which the rule was Infringeq . oy

recover no damages for injury to his ship, unless it was Prove t}?."‘“‘d

S et | 'y It was
departure from the rule was necessary. "ty  peld thAV alty rule of equal
Section 28 of the Steam Navigation Act 1851, provided: - Qivisiont By nd : ing." But it
(4’7 a8 held t& | ot prevent the owner of cargo

If in any case of collision between two or more vessels it appear th

collision was occasioned by the non-observance of either of th, fm{.‘ t SUch SUEI AR 1510
rules with respect to the passing of steamers, or [the rule as to ;... 20N e regulations in the Merchant Shipping Act 1854 d
made under the powers of the Act] . . . the owner of the vegsge) '{3 : lfﬂht Thewss ns involving foreign vessels, and where the id not apply to

any such rule has been infringed, shall not be entitled to Teco\ Which all o0 S urt applied the “law of nations” to judg  whoth ey e

: eCover jmiralty Lours bl Bl e whether there had
recompense whatever for any damage sustamefl by such vessel in g, W A gen‘(:é In_navigation. Hence in 1861 : '
lision, unless it appears to the court before which the case is trieg tl;fr:]t col. beel e Fules fof Shiling ships where the o lgggnfgl}éy Council
circumstances of the case were such as to justify a departure from y,, n‘}{le | deﬂb({ e 1 O 1d not apply
[etc.]. e w i u%t%

‘ fr

Section 298 of the Merchant Shipping Act 1854, provided: e

'd’% 4 "@sels are a :

YR " 2 Aapproaching each other nearly on th

| | houl aﬁ %0 a?"c;eo?lti :’ll;g eg, eaci vessel is bound toyport h:r ‘mﬁ

If in any case of co.ll.ision it appears to the court before which the case ig | < vthat is shig t}g{; h:; gll'éeg i(l)ll:le f;r:essgel tx)s, cloge-hauled, the

tried that such collision was occasioned by the non-observance of any P e@" » 18 bound to make way
a

A o *-"a: ¢
e . h r‘.ll h b . ’ mle, ' .' . .;} @ = oo
letc.] the owner of the ship by which suc e has been infringed shy) not JSR
be entitled to recover any recompense whatever for any damage Sustained . 1a spbstanc
by such ship in such collision, unless it is shown to the satisfaction of y},

court that the circumstances of the case made a departure from the
necessary.’ e ;
The effect of these enactments was to abrogate the Admiralty g
rule, that a wrongdoing vessel should recover half her loss if the.gthg
ship was also in fault, in the case of a vessel which had unnecegsarily
infringed the statutory rules. This effect was probably not, apppeciated e istin
by the legislature.® In each case the question had to be tried whether el Tions as had not already been superseded, were expressly or impliedly
infringement was negligence contributing to the collision,.and if it waa N - oaled. and one complete code, as amended by th , Ly
Lingigenilens : | G CONR repeaieq, il 04¢ O 1€, y the Order in Council.
so held, the infringing vessel was liable to the other; but could hersdf = |9 January 1863," was substituted from 1 June 1863. This enactment
recover none of her damage where the other vessé’lgzv@gv also to.blame. placed all the regulations on the same footing and made it a distinet
Tuff v Warman’ was an action at common law fagainst a Trinity House \;}:QQE.EO | tg to disobey any one of them. This, it is submitted. made a
pilot for negligence in navigating a steam ,‘The Celt, \Wwhich was nSi matenial difference in the legal effect of disobedience to the regulations
collision in the Thames with the plainti ailing bgt;fgé”g‘lt was heard
before Willes J and a jury. It was held in this and o{t};x'e’wcases, upon thé
construction of these enactments, that though the claimant had infringed
the regulations, and by his negligence had brought.the ships into danger
vet if the defendant could by reasonable care have avoided the collision,
the claimant could recover, as under such circumstances the colhsﬁpn
was not “occasioned” by the non-observance of the rule. Where one shif

it B aty 'h" ' .‘ :
")
SRIOD V—1863 TO 1873
pj;tory presumptions of fault

| 'j”fMéi'i?éh‘ant Shipping Act Amendment Act 1862.' the whole of
*he existing regulations, including such of the Trinity House Regula-

€ '?-' m gt which had followed from disobedience to earlier regula-
a nmthe case of the Trinity House Regulations, probably in

siism & T) gm,l?;*ﬂ 1) Lush. 388.
*The Juliana (1857) Sw. 20. *

Ty UQJ:Q?,ZZ{‘ v l'lt'(}h “The Chancellor and the Egyptian” (1861) 15 E.R. 281; XIV
$The Swanland (1855) 2 Ecc. & Ad. 107 at 110. | e e

"Tuff v Warman (1857) 2 C.B. (N.S.) 740 on appeal (1858) 5 C.B. (N-5. 573{,@ Sy
*Morrison v General Steam Navigation Co (1853) 8 Ex. 733; The Vivid (189 aphy

B
]
e 4

- Merchant Shipping Act Amendment Act 1862 5.25 and Schs A and C.

_ To (1 2 m ,~ gENE - . YRP S8
88, affirmed 10 Moo, PC. 472, Cas; The Aliwal. (1854) 18 Jur. 296; The il | UieLondon Gazette, 13 January 1863; Lush. App. ppd and LXX il
Valentine v Cleogh (1854) 1 Sp. 427; The Juliana (1857) Sw. 20; The Fairy Mad il

".'“l_i."?f'-:f_{ib erchant Shipping Act Amendment Act 1862 s.25.
1 167

298; The Wansfell (1855)18p. 271, = =~ |
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§ 6:9 C()I,],]R“.)\‘._‘
NN ‘\T ‘
%

Section 298 of the Merchant Shipping Act 1854 was repq, -

thereby the Admiralty rule as to the division of damages 'y,
ships were to blame was restored in the case of a vesse] gllilt: bot
infringement of the regulations. In lieu of the penalty impqs, A,
section it was enacted by s.29 of the Merchant Shipping Act Ameh)'(\; t
Act 1862 that: h

If in any case of collision it appears to the court before which the ¢

tried that such collision was occasioned by the non-observanc, O?se is
ation made by or in pursuance of this Act, the ship by which Y

regulation has been infringed shall be deemed to be in fault, y, SUch

h At
\Qnt

g -','Pp.l.

A . . nlesg i+ : Merch@lil B 2 8.29 caused the onus to
shown to the satisfaction of the court that the circumstances of ¢}, @ & e It is submitted t the former is th
made a departure from the rule necessary.* the cag, B iasee 4 : e ground of the decision,

presum

-
. L &8
. 1 4
‘q » ' -
* A e oy |
» » y .
- S N8 ! z
’
e . .' -,
2 S - ~ "
B ™ 4 - p
_v X - !‘

_ ad been occasioned b infri
1a y the infringement. But
,h deqlslon cannot now be regarded as of authori::ly

| was followed, was overruled
&he Heranger." 1t would seem that the applica-

It is desirable in considering the Merchant Shipping Act A,
Act 1862 .29 and its equivalents in later legislation, to bear in
“Proviso to save special cases” contained in art.19 of the regulayo, the
1863, and the corresponding provisions,” which are in appr()ximats {’f
similar terms, in subsequent regulations.® The terms of art.19 wereeai
follows:

In obeying and construing these rules, due regard must be had tq 4
dangers of navigation: and due regard must also be had to any speciy|
circumstances which may exist in any particular case rendering a departyre
from the above rules necessary in order to avoid immediate danger.

The rights of owners were restored by the Merchant Shippingﬂw )% 'L.m. t° stand by
Amendment Act 1862 s.29 to what they had been before 1851; but their Rt ?y";(;’% of th ég,MerChant Shipping Act Amendment Act 1862. “stand-
liabilities were for the first time increased by legislation. How- far these' [ #fugsby” was 1ade a statutory duty for the first time and a penalty’ was
liabilities were increased is somewhat uncertain, for the guestion as to ARSmp 'L"%ﬁ'%_js"ectionz ¥
whether the infringement was negligence contributip A0"the collisiogNEd i e
had still to be tried, and until that question was d%ik €d adversely i

1d men{

ne ff v Warman™ as to the construction of the

;: 3,9‘1”’ in the enactments in force in this and the previ-
e $.29 from having the effect which those who

, pr
and that for this and other reasons, s.17
| » S.17 of th
ing Act 1873," which will be considered later,™ waz

\ .‘
|
™ &

R |
~ In every case of collision between two ships it shall be the duty of the

ity R ek Ny

n charge of each ship, if and so far as he can do so without danger

- - e 7 ‘:'; s ‘~."-7.c'-"-’;.?{\1f-'- T
the infringer, no presumption of fault arose. Q e ‘{:}. ~ to his ows gh:p and crew, to render to the other ship, her master, crew. and
a misty eyening - passengers (if any), such assistance as may be practicable and as mav be

after sunset, the sailing vessel carried no lig nd the steanier was int i = DECESSAER _.:\_ﬁ@;;dggzsaa\;% them from any danger caused by the collision: In

4 .., .._.‘ : ~ L o Ab ;":” :.: ~,' % ’ . . L
fault for various reasons for the collision which Bnsued. At st instanct Shg Gollision' shiall, in the absence of proof (o the sonteare. be ey o
the sailing ship had been held not to blame, because g‘ A ‘have been caused by his wrongful act, neglect or default.

the steamer might have avoided the collision. H ver, in the Pri ,{ i

R s e
117 "5 P' .{l‘;‘.',.-: ! "" L Mo ," . . . ° .
- With'some hesitation in view of what Lord Blackburn said in Veorwaarts and the

In The Fenham® a steamer sighted a saiﬁn@

-~
-

_— e - i
(5
p—— - 1

“The wording in this section seems to have been suggested by a passage g‘s 8)' '3_.' ”i&iﬁiﬁ Cas. 892 at 893.
judgment of Cockburn CL in Tuff v Warman (1857) 2 C.B. (N.S.) 740 on appeal (1 o - ﬁg?y}r - "gf"lQSS] P 198
C.B. (N.S.) 573. Under this Act the following cases were decided: The Fenham (18 | .._é{ﬂ;é}g;jf:;f';_ig%;j o B
Moo. PC. (N.S.) 501; L.R. 3 P.C. 212; The Bougainville and James C. Stevenson (181 ..;)-;3;.1:'_"f’f"_’j',"?-’;’-f?} 6 Moo. P.C. (N.S)) 501; L.R. 3 PC. 212.
L.R. 5 P.C. 316; The Palestine (1865) 3 W.R. 111; The Pennsylvania (1870) 23 I,:T. 55. | "The eranger [1939) A.C. 94.
_ ™Articles” up to 1 January 1954, “rules” in the Regulations for Preventing CO8 AujFoWarman (1857) 2 C.B. (N.S.) 740, affirmed (1858) 5 C.B. (N.S.) 573.
sions at Sea which came into force on that date and subsequently. ’ _The Voor /,r, and the Khedive (1880) 5 App. Cas. 893, per Lord Blackburn.

sefi S e e 1 iy

S ediVIat §§ 5:15 to 5:26.
S |
‘f'\“ '

rovision ‘; made for cancellation of certificates.

®The Memnon (1889) 6 Asp. M.C. 488; 62 L.T. 84 at para,5-035 (r2(b) of the Pr®
Collision Regulations). i B ETIY R

"The Voorwaarts and the Khedive (1880) 5 App, Cas. 876 at 892, per Lord Blackb
"The Fenham (1870) 6 Moo. P.C. (N.8.) 501; LR. 3 P.C. 212.

b .‘.
o .
, L] -
48 .

'y r.rvrea e > &
. 4 _L 4| “:. ;1.:'4}-‘: ’
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Y 6:10  MARSDEN AND GAULT ON COLI.ISM.\\

. wy, ’ .vwggq.(l): A Historicar, Ovepyiew
This provision was introduced into the statute by Lord K;, A

Ne 3612
| ich came before him in the Py 18Sdoy,, . qpligatlon.to observe all the regulations i

consequence of a case which came be LIVY Coyner D i Shipping A Imposed by 8,27 of

ship, after a collision, had sailed away and left the othe, t:nc.]; One DRIppIng Act Amendment Act 1862 v

% RORP I L (M a8 re. :
g of theErerant Shibping Act 1894, and remained fr oo, 12

owners were not directly affected by

Act 1873 however,
Merchant Shipping Act
419(4) was in the fol-

Previous to the Act, however, the duty to render assistance rllwris},.a
temptation to run away in the hope of escaping detection, wer, ’d;ql: ! the
recognised in the Admiralty Court. Defaulting vessels, thoug}, e Metly
blame in other respects and successful in the suit, were ordered'(t'

the costs of the suit.? Iy 0

The “person in charge” intended by the Merchant Shipping
Amendment Act 1862 s.33 was held to be the master, 4]y}, j }:\ct
compulsory pilot was on board.* If the master was below, t},, du%} 2
stand by lay on the mate or other person in charge of the deck. ‘“\tilb o
master came on deck. If life or property was still in danger, },, dthe
was then transferred to the master.®* Where a collision occurre be-m-g y
a ship in tow and a third ship, it was sgid py Sir R Phillimore that tin
law required the tug to stand by the ships in collision.® The sectjy, Wil
also held to apply in the case of a collision with an open fishing boat.’ali
was held that a tug, whose tow was damaged in collision with 5 thirg
ship for which the latter was in fault, was not precluded by the

ST PRE 8 SecﬁOn
from claiming salvage.

| H sartute from the regulation necessary,
‘mhe changeMl t0€ language of this enactment was made wi
e change il , . _ ith the fol-
g objectSifirst, to disapply the ratio decidendi in Tuff v Warman:
| nnecessary tq have resort to an artificial rule as
awn from evidence?: thirdly, to enable the courts

1810N cases wit}lout the necessity of determining
nce the question of fact of whether or not an

§ 6:11 Failure to exchange particulars N\

By s.9 of the Merchant Shipping Act 1871, a duty was imposed\upgz
the masters of vessels after collision, of exchanging names_of.yessel
port of registry or port or place to whif:h each vessel belonge‘q, and ports
and places from which and to which each was boundy The sang
consequences as followed a failure to render assnstanc@}gere to appiywi

/ gency of the regulations.* The
1pesed o fringed a regulation which was

p : burden of showing affirmatively
4;% \su infringement was necessary or could not possibly have

ﬁ&e collision.® The court had to inquire into the facts in
) ascertain whether the infringement could possibly have

ed Tgle collision, for it was not sufficient to find that it did not

th.is duty. oy il el :
the event of a breach of y A G\Q)" { ) itrary rule of law, in force between 1873 and 1911, required
VIII. PERIOD VI—1873 TO 1911 | O A < ' oF . ;’;"i
: he statuto iptions.of fault (Section 6:12]
§ 6:12 Amendments to t ryzfem ,M?;!NQ‘{{ ;’é‘mﬁﬁwas held in fault under this section in The Hoching and the Lapwing

(1881)7:pr"0&84512 but it is clear that 5.419(c) did not apply to HM Ships: The HMS

Smg «. IIQDOIP 267. Quaere as to foreign sovereigns: The Astrakhan (1910] P. 172.
. “As in The Fenham (1870) 6 Moo. P.C. (N.S) 501; L.R. 3 P.C. 212. These two

C L ,.,fa,_..ee_i*étiOn in the law are given by Lord Blackburn in The Voorwaarts and
‘e (188 8) 5 App. Cas. 893.

-y

Ny |
' ] ] . ] w‘i:he preventior
During this period the power to make lation n}gr rev
of collisions at sea was enacted by s.418(1) of the sehant Shipping Ac
’ ;s - ...}:-.s l% '>
2The Hannibal and the Queen (1867) L.R. 2 A, & E. 53 at 56; 1868, Hansard's Pe ; o

Debates, 281. " “The Fanny M. Carvill (1875) 13 App. Cas. 455: 2 Asp. M.C. 565, in court below
*The Celt (1837) 3 Hag. Ad. 321. _ A the Fanny M Curvill (1872-75) L.R. 4 A. & E. 417 at 422 cited by Lord Blackburn in The
4 | 9) L.R- N . E :”cT Nited ‘vﬁ/!\: # .
The Queen and the Lord John Russell (186

arts and the Khedive (1888) 5 App. Cas. 876 at 893, approved and followed by the
Ex p. Ferguson and Hutchinson (1871) L.R. 6 Q.B. 280.

) ,ﬂ' "y .
t{iﬁg.‘&u N

N
..
"

e Lapwing (1881) 7 App. Cas. 512; The Hibernia (1874) 2 Asp. M.C.

:“ ¢
54

y o 203 s . ~
bl e % The Rondane (1900) Asp. M.C. 106 (a steamship held in fault for not stopping and
“The Hannibal and the Queen (1867) LR. 2 A. & B. 53. ‘f% )‘ﬁhﬁ@, the collision would have been avoided by her doing so was
"Ex p. Ferguson and Hutchinson (1871) LR. 6 Q.B. 280. I J._?wa k)
e Hannibalf(.ls,sld.éze %ueefn ([1189635)11ch 2226 &t%ﬁg&(;lt%%:’o‘c’;ge;nun:ller g.33 art :J'if’n"‘r‘_u'( fi‘,:.; and the Khedive (1888) 5 App. Cas. 876 at 901, per Lord Watson.
Melanie v Owners o, n Onofre : a : £

. { i) RS - i;:.\ e Jh . 3 5 P.D. 86
. ol] (1863) 7 Lk o dte Anselm [1907) P. 151; 10 Asp. 438; The Duke of Buccleuch (1890) 1 » 89,
The Lucia qlltantina Ut’z‘eheo B.lexica(n (18?4}} Iil:lt 130;9%‘ he Queen Of the Or well (180 un g "*T.if‘f"”'%fi f“)t ci‘}".-‘?-:‘-x, :31}); The Be”anogh l1907l A.C. 269; The Corinthian [1909] P. 260.
839; The Eliga and the Orinoco (1864) Holt Adm. 98. . ,
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the courts to hold a ship in fault for a collision, although n , § 6:15

in the ordinary sense was proved. And it will be seen helg,, . 28y . 1ad gone ashore to get one, had returned to .

rule applied, not only where negh nce was not proved but w\ that g 8 WP the circum tances made a departure from the :Bgu?:éi%nlt e

not exist, and where those in charge of the ship were, , iy the meaning of 5.17 of the Merchant Shipping Act 18 v sy

negligence, absolutely free from blame. Evidence directeq t, ;hro R 3.

the infringement did not in fact contribute to the collision was e 1 >

and consideration of actual negligence was unnecessary. S
Where a regulation which was material to the case was

R : ' a8 Droyad o , words ,_‘.the”MerChant Shipping Act 1894 s )o
have been infringed, gs, f&x; e,x:,ﬁnp}e;h;vhere one of the lights of the 3 o . \ieion Teg .%ﬁhons were not construed literally. Its 5 any of the
ship, which was open to the other ship, was proved to have beep ;.. &4 collisio! gulation that brought th ally. It was not an infringe-
ficient to satisfy the statute,® the onus was on the ship carry; ‘Nsuf, SAL e section into operation, but only

improper light to show, if she could, that the departure from },; " the
tions was necessary,’ or could not possibly have contributeq egula.
collision. | Ll ' Lo th&

In The Englishman,® a trawler had a light at the mast-hesg b
side lights, as she ought to have had. She was not seen by apy, ol
board the other ship before the collision. The latter was helq alor:le oL
fault upon the ground that there was no look-out, and that thereforeet |
absence of the side lights on the trawler could not possibly ha
contributed to the collision. K

Where a vessel failed to adduce such proof she was within the pepgi
of the Merchant Shipping Act 1873 s.17.° If she alleged the other ship
be also in fault, it lay on her to prove, if she could, that it was not .'
fault alone that caused the collision." ¢ B e cirict] BIWNY,

In The Love Bird" a vessel which sailed from Dieppe some days héfia S S 2% ty strictly enforced if infringement proved
the regulations of 1880 came iilto fo'rccl-znj1 vy('las held in fa}ult for a_colisidn Yﬁzﬁ.} ug iﬁgﬁiteral inte
which occurred after the regulations had come into force becati§e she B fetermining what was an infringement of i SR
was not sounding and was not provided with a mechanigal~'f6'g’?§10 . ﬁj ;ﬁ‘fﬁenalty was strictgly enforcesh:rlf:gu ilxéllfg?xlxl Sex‘:xlet::nwlts
There was no proof that a mechanical horn could not ha e%ﬁ'proc ol B proved. In'The Voorwaarts and the Khedive' the House og Lords he?s
at the port from which she sailed. =~ N ‘ that there might be an infringement of the regulations although those

In The Calypso and the Mississippi,'* however, @eign ship cafe | incharge ',;.JB?S,hJP did all that could be expected of See{men of ordi
into the Mersey without having on board a 3. riding %ight, ag | skill and'nerve, and although they were guilty of no act which at com-
required by the Mersey Rules. A collision occurted befo‘ri&the«-mast |

zb .
[I*'it was held that the Peru was not in fault

re seven inches short of the staty
: tory length
ear that her lights were not in fact seen across %:er

Alreguls not infringed until there was an
7 foppor complying with it

rpretation of the statute was departed from in

----- ;qﬁ\ '_. o
“ aw, and apart from the statute, would amount to negligence.
Y

4") .
o AN -\_qh 1: &
- |

qﬁi)aarts and the Khedive, steamships of 3,000 and 3,740

s

“The Duke of Buccleugh (1890) 15 PD. 8. "' ns Tes| ectively were approaching each other at night north of Penang
"The Memnon (1889) 6 Asp. M.C. 488; 62 L.T. 84, see per Lord Herschell at 85 S = SEEEEE it risk of collision on nearly opposite and parallel courses,

§ 5:19. '
®The Englishman (1877) 3 P.D. 18. See also The Chusan (1885) 5 Asp. M.C. 418

Jey
o =
. » 1L N ! .
*Pﬁ'-ﬁl%',‘:ru Tt
13 .

' ' ‘ .‘ 3 1"-";1“"?"\’:-‘-_‘\"!-:".' . 1 -‘\ |
and The Argo (1900) 9 Asp. M.C. 74. i , ipsicpma b :
| e P L : \odl e Yoorwaarts and the Kh .
“The Hibernia (1874) 2 Asp. M.C. 454; The Arklow, Emery v Chichero (1883) 9 Ap§ S '.f,z;z-:;;y 36k e Khedive (1880) 5 App. Cas. 876 at 901, per Lord Watson.

Cas. 136; The Vera Cruz (No.1) (1884) 9 P.D. 88; The Fenham (1870) 6 Moo. P.C. (NS RS ORERE
501; L.R.3 PC. 212 is a sumla)rcase under the Merchant Shipping Act Amendment Ag . 1he Fa, iyl .-i.Curmll (1872-75) L.R. 4 A. & E. 417; of. The Acasta (1925) 23 Ll. L.
1862 8.29. | | | "{l;):_ﬁ‘. oi.\'w ' » . A4 U

“The Arklow (1883) 9 App. Cas. 136.
""The Love Bird (1881) 6 PD. 80, ~

“The Calypso and the Mississippi (1878) Ad.'Ct, March 7 at 8, 9; cf. The Chi
(1881) 4 Asp. M.C. 473 where the use of a mouth fog-horn was excused. |

172 |
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.

';h;: ,_.'v"/,-"\;..'- .‘~-;" ‘3 ‘ :
By S orwaarts and the Khedive (1880) 5 App. Cas. 876 at 894, per Lord Blackburn.

". .

LheNoorwaarts and the Khedive (1880) 5 App. Cas. 876.
)
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. S '\TS )
the green light of each being visible to the other on her starby, N

At this time both vessels were going at full speed. When y), . f‘ bow
where somewhat less than a mile apart the Voorwaarts )

. mNAWWON'(I): A Historicar Overvidw

vt § 616

|

na was substituted f
4 -tionﬂ,w,“.s“ @ Ior the une
Put he, Selj | reg‘_‘!:happligahon depending upon the
- SO | | ' A%
hard-a-starboard and opened her red light to the Khediye. Tlll(i : :\'h@el- 3 |
\ va .

ertainty whie

h is in
» . \ Se a
dlscretl(,n of 3 P rable

€amen,’

.‘.’;-)
W

inapplicabl
rhy thabbRvr AT e d risk of collision. Thereupon the cqr 88 g ’l. b g 16 P«a:nalty PP € In special circumstances
the Khedive, without easing his engines, put his wheel har d-a-( Plajy of i The cts 'of.Tf;e_Voorwaarts and the Khedive did not el for a de
at the same moment gave the order to stand by the engines. OII:Or't, ang | wthéeﬁ‘ect of the statute, where the infrin gement of the regul ;?;on
half minutes afterwards he put his engines full speed astery q,?‘dnd.a‘ ”as".'thqu _ unsuccessful as regards averting collision, not only n?)‘:
sion occurred one-and-a-half minutes after this. The engines 4 t ;ﬁ Col;. ' A% o nt but the 'only or the best chance of escaping collision.
ment of the collision were going full speed astern. They ought € mo. S £ rhe Benares the Court of Appeal was called upon to decid
been stopped and reversed, under the art.16 then in force? O haygt ecide this

' '
{

s

g 3Wh‘ether3t was desirable or possible by Act of Parliament to fetter the exercise of
i ear Bﬁlscreinon in the throes of a collision has been questioned see The Memnon

(1589) 59 LT at 291; (1889) 6 Asp. M.C. 488, per Lindley L.

[Section 6:16)

'TI‘&?@MM(IB%) 9 PD. 16; 5 Asp. M.C. 171. See below for facts and excerpts

o o judgm .,’_;‘_w,hg_.--"Benares was followed in The Sapphire and the Girdleness, Ad. Ct.,

W :’: .;_'. l’f

the red light of the Voorwaarts appeared, at the moment Wh’e;i Sthsg ?)I:dasi;s R
to put the Khedive’s wheel hard-a-port was given. The absolytal., et § %% e because h t comply with th
manoeuvre was therefore not adopted by the Khedive, and iltn\ilgsrlllght_g P 7 ecuch n ' e Suetles o.f the reggla-
by the House of Lords that, the “stop and reverse” rule having beld  a cour .
departed from without the necessity provided for by art.19 of t}, 12%% y in OGEINEO¢ neciate danger”, within the meaning of art.23
Regulations, the Khedive was in fault under the statute. In the Court 3f | 1880,.20C)¢ atthe@?é the penal clause of the statute did not apr;ly.
Appeal it had been held that though the captain of the Kheqjy, w: il . 3, 8,° teamship Gerarda observed a green light distant
wrong in not stopping and reversing at the moment when the VOO,S? " of a mile and bearing about a point ogn the
waarts’ red light was seen, yet that his error did not prove hin ¢, b;' s wheel Was put to port, to pass green to green. Ve sholi:{t
deficient in ordinary care, skill or nerve, and that, therefore, the oliN)  Herwa: Q unlighted port side of the sailing Ship’ Berll-c};res wa)si
sion not having been caused by negligence of those on board the Khedi N cheerve % heel of the Gerarda was put hard-a-port and her engines
the owners of the Voorwaarts were alone liable. Ve \  werR, epb fu | ,,"‘s',;peed ahead, but the Benares struck the starboard side of

In the House of Lords it was held that the Khedive, having beefi Within [ $he€2a" da doing damage. It is clear* that the vessels had in fact been
the operation of art.16, and there being no special circumstandes'(art.19) g dpproaching port to port, that the green light of the Benares could be
to justify a departure from the regulations in order to avoid immediages ) ntoport,and that she was without a red light. The following pas-
danger, she was by the words of the statute to be d’eep\édjjn fault,_and JB sag‘e@fg'gxgl the :)udgment of Brett MRS:
that the question whether or not her captain had been’in fact guiltyof § when the Benares’ : .
negligence was immaterial. The Voorwaarts, whic{?@ her bad!logk-ouf Wh,ﬁ,?df,h%;gef: -’::ofgek?; [2§?t§nagnge§h§f§eeﬁnf3g§t :;zniemwas seen the

; D ) g SUTALIAL L 3 e : possible as it

and by putting her wheel to starboard had b \g about_risk of colli- W _thenfdl,sclosed to her for her to see how immediate was the then danger
sion in the first instance, and had kept her%ims going, at*full speed; 1 ?&@méi.bg:.;’ol.‘rl};efyes".sels however eventually came so close to each other that
up to the moment of collision, was held in fault both inthe Court of Ap- § the actual position of things was discovered, the port side of the Benares
peal and the House of Lords. In final result, thé\judgment of the | wtthoyf 3399} light becoming visible to those on the Gerarda. Under these
Admiralty Court was restored and the rule of equal division of loss - -
applied.

From this case it seems clear that the House of Lords considered that
the purpose of the legislature was to substitute a rigid adherence
regulations for the discretion which a seaman was, under the previous
law, at liberty to exercise and that a justification for the harshness 0&
the new enactment was to be found in the number of collisions whi ;
would be avoided if a rigid and almost mechanical adherence 10 the

At tl‘Ie 1863 Regulations (para.5-018).
. The Benares (1883) 9 P.D. 16 5 Asp. M.C. 171

. A . . : .--' ' ‘(.,' ,L‘,V..~.‘- e RN
“Every steamship when approaching another ship, so as to involve risk of collision o Benares (1883) 5 Asp. M.C. 171 at 172
shall slacken her speed or, if necessary, stop and reverse.” ?Z.‘i'i’%‘v‘?f;’;tf_ei,a_;f{,i_\' 1883) 9 P.D. 16 at 17.
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“TONg |

¢ w1ON ( :AH'ST J
Mdﬂ (I) ORICAL OVERVIEW $ 6:17

4 hout three miles and bearing about two-and
Gistar ow. The Memnon kept her course and spee

o master of the Gerarda to do? By articl 1o
' “within about three ships’ lengths and was b

8
circumstances, he ought to have gt '8
here s nobing le 08 O e cntained nt i o ot
reve

-a-half points on
d until the other
earing about four
denly ported he

ped, and the colli-

‘ : icle 237 is as much to be observed as ,,
in all the ag;;l?i,"vaensge fsr?s to be conducted with a regard to boty, ¢ }
'glsueln‘!:‘r’:g:rs tand one part of The Khedive, if the Benares hyq

: 4 ble man wo ¢ the

N cer in such a position t’ha.t R R would ...

G S e e fthe Grde et o o, ol .1

' e case W ught 23, the G,,

&:mcg%(;lisell%nﬁﬁﬁise to blame. But in this case the qu?estlon 1S whotlilc,rf 1Qt
is brought within article 23 and taken out of article 187 Was the neceq,
1sfthe case such, and were the circumstances so special, that they "enderez
g departure from article 18 necessary? We are advised that these Vessels
were so placed that at the time when u.n.der ordinary circumstances article
18 would have been applicable the position was such that the on]y chang,
of escape was for the Gerarda to [port her wheel] and continue full speeq
ahead. There was therefore a necessity, within the meaning of artjc]q 5 ’
for a departure from the rule laid down in article 18, and the facts take the
case out of article 18. But then it has been argued that the danger referq
to in article 23 is not the danger to either of the vessels approaching each
other but to [sic] some outside danger. The decision of the House of oy
in The Khedive gives no countenance to any such contention as this, ang
there is nothing in that case to show that the present case is not within tp,

meaning of article 23.

after disagreeing with the argument of couI}‘sel thagethl
daE;Zre?efI';Jr}ed to in ar%.r23 (of the 1880 Regulations) was “a risk othef
than that of collision alone, some peril by sea or from the land” sajd:

-
-,

» 4
L

‘she would have cleared by one-and-a
~was held to have arisen before the

4 fAppeal, affirming the Judgment of Butt J, held
er the statutory presumption of fault, also to

urn, affirmed by the House of Lords. Lord
the House, said™:

\ _;G&own that it was brought home, or ought to have been
ome, to the mind of the master of a vessel, that the courses upon
"?fﬁ 5 were approaching, and the circumstances, involved risk of
: g‘g onus is thrown upon him of justifying his not doing that

hetule prescribes . . . The question whether a departure was neces-
sgfy.0r not must no doubt be determined by the court but it must be
t’ﬁ( ninec upon the point being raised, and upon some evidence being
NE=rd o 'E‘b the court to s_hcl)(w Fhah‘to. have followed the rule would have
In truth, unless some reasonable force is given to article 23/.afid to the | l'.ﬂth?&@?atﬁdéthat very risk ot colision which it was the purpose of the

. 2 . ; THr s "e o . d . d ok et & : o

om it contains, a captain will have to sail with his eye§.opéh into the rule to p;d,or have .mc.reas? Instead of diminished the risk of collision.
gxcept}og g tff If he z)beys article 18, let us assume that it'is eértain dedthy : :fhs’t'be distinguished from The Otto and the Thorsa," where
szr lsaig p::sengers and crew, that he has only one chanee ‘§till open to.hig that the one ship was justified in expecting the other to do

: ; : yould surel¥ibebne Hasohtcthing (outtine h heel to starboard : to port)
d that by disobeying the particular rule. Such a cagé"wo the right thing (putting her w o starboard or ceasing to go to port),
ianf1 which i departure from the rules beco% e{?}sary  OtReryige 8 z&d’d*there‘fore‘%m not stopping and reversing, under the regulations then

5 article 18 and lly to thHebottom of e e . BT
ctﬁgg iv(iirhtyhxoslll(iipb:ntg gll)lezn board sooner than tafke tlgg,gnle chance of ] “fomqfﬁ?:k?;he collision had, in fact, become inevitable.
: k- im. Such an interpretation of the xégulations was W Ik SIS 1

ii%g ;ug;e ;giniam(:sginut)eﬁ(lll:d bl; th'e('Hous;%f Lords. I. ?qgf opinion t}ilat 02 8:1&18 g down of fog-horn

departure from article 18 is justified when such departure is the one chan ~ In The Chil tan,' the breaking down of a mechanical fog-horn was held

still left of avoiding danger which otherwise was inevitable. .o to make a departure from the regulations necessary, and a ship sound-
s ther hand, it was held that necessity 9888 ing 3 mouth-horn under such circumstances was held not to be presumed

degnagﬁiebgﬁglrﬁ%,e gﬁlglsleh:d not been established and the pnnCIPl ﬁu%? der the statute.

which should guide the court in determining whether in any case U 119

evidence establishes such necessity was clearly stated.

e
AL a :ﬁ‘.o

| t ORI . i Ce O] 3: “Every steamship when approaching another ship S0 as to involve nsk
In The Memnon, a steamship of that name sighted, off the c;)as . x~!??¢% n shall sle _‘,,‘en her speed, or stop and reverse if necessary.
7 o - . va N ',:",,u’f .,‘:;'- . 7{,'_.',“.}.“_?‘“ % | | A
Brazil, the mast-head and green lights of the steamship San Sa ; ﬂW‘ Hemnon (1889) 6 Asp. M.C. 488; 62 L.T. 84 at 490.
IR R y K'{"?Jfﬁﬁ"‘;g?f?ﬁfi?. v Currie (The Otto and the Thorsa) [1894] A.C. 116.
Cfiha : Nection Ramiage L
®Cf. the regulations of 1880 and art.16 of the 1863 Regulations. Section 6:171

> .u:'..\ N\ 3 )

’Cf. art.19 of the 1863 Regulations andr%(M of the present Collision Regulatio The "'C‘f'fl-‘"”"?"‘"-"f?.,g'{f ;_881) 4 Asp. M.C. 473,
*The Memnon (1889) 6 Asp. M.C. 488; 62 L.T. 84. ¥
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: Ny an AR le compliance wi
sufficient e Ong

It appears that what the law required in reéspect of the ¢
mechanical details of ships’ lights was a reasonable compliangy, .
regulations. A very small departure from the letter of the reguly: g
these points was not an infringement within the meaning oy the 08 0
S0 as to bring the presumption into operation. This was th, ) Statygy
by the court in the following case. W takes

In The Fire Queen,' an obscuration by the starboard cathegg

green light to the extent at the distance in question of an g, .
degrees was held not to be an infringement: “What we
said Butt J, “is whether there 1S a reasonable complig
regulations”. The learned judge held also that the obscuratiop did e
and could not have contributed to the collision but the valye of thel dn;
sion upon the first point is not, it is submitted, thereby lesseneq.

Having regard to the class of people for whose guidance the re
tions were framed, and by whom they were worked, and also to the
circumstances under which they were worked, it is difficult t, SUPDose
that the legislature could have intended anything more than a Teasont
able compliance with the regulations as to lights and sound signals.

In The Glamorganshire,® it was held that carrying the sidelightgsiy relected
the rigging, where it was impossible for them to be fixed with mathe ‘! 1o deetSion of the House of Lords js not authori
oy accuracy, did not bring the_ship'Within the penalty of the Stq’tg‘ SL &, 1A -

So where lights had to be shifted from riding, towing, or fishing t | o b collision and due enti.
under-way lights or vice versa, a ship would, probably, dotshave been case, for example, of a sailing ship going about—
held in fault under the statute because the changg pgigh"ts was fiof under the bows of a steamship, where the latter

Xil]g and

i

f t}
C of 212 Or.

ust ]00k to.
ore With g

‘ )

“altering her course”™—

‘thé DOWS oL a had approached her so

th d ' g ',"'\..-if,_.;-_? -:.r.‘HP{.;“:I '(:(:, hten her into d . h' - >
,"the decision i tlose‘as itoMirighten = 01ng something, the question arises,
aken, | whether the saili ship was to be held in fault under the statute? If she

-~

instantaneous. As regards the steering and sailing |
The Voorwaarts and the Khedive® shows that a stf{

view was

AL L RARH m_izwﬂa;" until the collision was inevitable it would seem
§6:19 Whether the presumption of fault applied where the that the statute did not apply at all.! If she stood on until the risk was
collision was from the first inevitab

1t would seem reasonable to hold that her change of course

N\ ‘ :f%ﬁ}fimﬂ man nature could go no further, and then bore up or
PRI U Y SR fenvabout,-1v: v
The regulations in force during this period, as a@sent, were “fol

at such a moment was not an infringement of th

: i3 A aai x men e regulations, but rather
preventing collisions at sea”, and it would seem that, 1f that were the -} anact caused by the imminence of the peril and the fault of the other
only object, where a collision was from the first inevitable, the regul: ship,

tions did not apply, and therefore could not be infringed. The point ¢ ':.

o s A L ' M

oo gapl gae edw G e LR 200/ ff;*'-;-’;"f"f;‘é-\f72’5&9‘*’1?»«_«i 6 P.D. 152.
The Fire Queen (1887) 12 P.D. 147; ef. The General Birch 6 Quebec L.R. 300, 85 “The Voorwaart« . : 2
shape of lantern, The HMS Sans Pareil [1900] P. 267 at 276; The Acasta (1925) 23 LL LR L Vated gnd the Khedive (1880) 5 App. Cas. 895.
? g T o o eaarts and the Khedive (1880) 5 App. Cas. 903 at 904. And see Maclaren
Sopas D o oA0) el C. 234; ant “Mpagnie Francaise de Navigation a Vapeur (1883) 9 App. Cas. 640 at 651 and 652.
“The Glamorganshire (1888) 13 App. Cas. 454; The Gannet [1900] A.C. 234 Roote oo | -
The Philadelphian [1900] P. 262 are also decisions as to the position of lights. ossddanlo:
“See § 5:16. LD %€ paras 4-081 et seq.
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