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1. INTRODUCTION

The bill of lading is the single most important document in international trade, trade
finance, and maritime law. Much has been written on bills of lading and the purposes
of this chapter is not to reproduce what others have written, but rather to consider the
law of the Hong Kong Special Administrative Region (SAR) as it applies to bills of

lading.

For a comprehensive common law analysis of bills of lading, readers are referred to
the following seminal texts on the subject: Carver on Bills of Lading,' Bills of Lading,
Sir Richard Aikens and others,? and Scrutton on Charterparties and Bills of Lading.’
This chapter is inténdedio supplement the analysis of those texts for Hong Kong

recaders.

2. Sourckes oF HonGg KonG SAR Law

Therelare a number‘oftinternational shipping conventions that apply in Hong Kong.
Seme of these are agreements to which the People's Republic of China is not a party.
Provision is madé for such agreements to apply in Hong Kong under art.153 of the

Basic Law:*

“The application to the Hong Kong Special Administrative Region of interna-
tional agreements to which the People's Republic of China 1s or becomes a party
shall be decided by the Central People's Government, in accordance with the
circumstances and needs of the Region, and after seeking the views of the gov-

ernment of the Region.

International agreements to which the People's Republic of China 1s not a party
but which are implemented in Hong Kong may continue to be implemented 1n
the Hong Kong Special Administrative Region. The Central People's Government
shall, as necessary, authorize or assist the government of the Region to make

appropriate arrangements for the application to the Region of other relevant

international agreements.”

The International Convention for the Unification of Certain Rules of Law relating to
Bnlls of Lading signed at Brussels on 25 August 1924, as amended by the Protocol
signed at Brussels on 23 February 1968 and by the Protocol signed at Brussels on 21

December 1979 (Hague-Visby Rules) are given the force of law in Hong Kong by the
Carriage of Goods by Sea Ordinance (Cap.462) (COGSO). COGSO is the primary

j

' FD Rose and FMB Reynolds KC, Carver on Bills of Lading (British Shipping Laws, Sweet & Maxwell, 5th

ed, 2022),
" SirR Aikens, R Lord KC, M Bools KC, M Bolding, KS Toh SC and M Golby, Bills of Lading (Informa, 3rd

ed, 2020 © 202] ).
C Smith KC, D Walsh, H Bennett, S Berry KC, J Foxton, Scrutton on Charterparties and Bills of Lading (Sweet

‘ and Maxwell, 25th ed, 2024). . - | .
The Basic Law is the constitutional document of the Hong Kong SAR which sets out policies regarding Hong
Kong and enshrines the concept of “one couniry wo systems” into Hong Kong SAR law.
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Hong Kong Court of Final Appeal has served as Hong Kong's highest Court and all
lower Courts and Tribunals in Hong Kong follow and are bound by decisions of the

Court of Final Appeal.

Article 84 of the Basic Law provides that English and other common law case author-
ities will be considered persuasive, however they will not be binding on Hong Kong

Courts.

“The courts of the Hong Kong Special Administrative Region shall adjudicate
cases in accordance with the laws applicable in the Region as prescribed in Article
18 of this Law and may.refer to precedents of other common law jurisdictions.”

3. FUNCTIONS OF A BILL OF LADING

Legislative definitions of a bill of lading and its functions are hard to find. However,
Hong Kong recognises the traditional three functions of a bill of lading in line with
the common-law, firstly.as a receipt for goods shipped on board a vessel, secondly as
evidence-of a contract of carriage of goods by sea, and thirdly as a document of title

fonthe goods therein described.

(a) Bill of lading as a receipt

Although COGSO does not contain a definition of a bill of lading, the Schedule to
COGSO brings into force the Hague-Visby Rules. Pursuant to art.IIl, the carrier is
required on demand to issue a bill of lading which describes the leading marks neces-
sary for the identification of the goods loaded, the quantity or weight, and the apparent
order and condition of the goods. Although this is not stipulated in the Hague-Visby
Rules, the date on which the goods are shipped on board will be other important infor-

mation that is required by the shipper.

According to COGSO, the bill of lading is prima facie evidence of the receipt by
the carrier of the goods described. Incorrect or inaccurate statements may give rise
to claims for breach of contract or misrepresentations under the Misrepresentation

Ordinance (Cap.284).

Leading marks: In Hui Chi Yuk v Uni-Top Air and Seafreight (HK) Ltd'' it was
accepted, by reference to English law, that leading marks in a bill of lading will have

probative value in identifying the goods.

Weight and quantity: Statements as to the weight or quantity of the goods loaded on
board are often qualified with the words “weight and quantity unknown”. These words
are intended to defeat the “prima facie" evidence of the weight or quantity loaded.
The decision of the House of Lords in Attorney-General of Ceylon v Scindia Steam
Navigation Co Ltd" was followed by the Hong Kong court in Winkenson Impex Co

.; (DCCJ 2092/2009, [2011] HKEC 570).

[1962) AC 60.
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The risk of an actioq will be particularly acute where the bill of lading has passed
into the hands of a thm.i party and the representations as to the condition of the cargo
progress from being prima facie evidence, to conclusive evidence.

gill of lading as evidence of a contract of carriage: Hong Kong follows the common
law principle which was summed up in The Ardennes® by Goddard CJ stating that
the “bill of lading is not in itself the contract between the shipowner and the shipper
of goods, though it has been said to be excellent evidence of its terms™. This dictum
was affirmed in Hong Kong on many occasions including Ascoba Co Ltd v Safco

mternational Freight Corporation.*

The judge 1n Ascoba goes of"to say that in the vast majority of cases the contract
of carriage is made without. formality and before the issue of the bill of lading. It 1s
therefore beholden on. parties to a bill of lading to ascertain what the terms of that
contract in fact are..This will include important questions as to who are the parties to
the contract, what'are their obligations, what is the applicable law, and whether or not

there is an agreed-forum for dispute resolution.

Who are‘the-parties: Under Hong Kong law there is a strongly held doctrine of priv-
ity of-contract, ie, only, parties to a contract have obligations and can enforce rights
sinder it (subject to'sonie modifications introduced by the Contracts (Rights of Third
Parties) Ordinance (Cap.623). This doctrine presents difficulties for bills of lading

which are transferrable documents of title.

On its fiice therefore a bill of lading could not be effective to transfer rights and obliga-
tions'as only the original parties to the contract could enforce rights, unless there was a
npvation every time the bill of lading was transferred. The BLSDO cures this position
stating at s.4(1) that “a person who becomes the lawful holder of a bill of lading shall
(by virtue of becoming the holder of the bill or, as the case may be, the person to whom
delivery is to be made) have transferred to and vested in him all rights of suit under the
contract of carriage as if he had been a party to that contract.” Thus effectively treating
new holders of bills of lading as if they were original parties to the contract of carriage.

Further s.4(4) expressly states that where the transferee has suffered loss or damage
by reason of a breach of the contract of carriage, he will be entitled to exercise all the
rights under that contract. Under s.4(5) rights of previous holders of the bill of lading
will be extinguished by virtue of the transfer of the bill of lading.

Section 5 clarifies that the transfer under s.4(1) is not limited to the transfer of rights
but extends to liabilities under the contract of carriage such that upon transfer of a bill
of lading there is a complete transfer of rights, obligations and liabilities to the trans-

feree (save for those of the original parties to the bill of lading).

This apparently simple mechanism for transferring rights and obligations which
would otherwise be prevented by the doctrine of privity follows the United Kingdom’s
Carriage of Goods by Sea Act 1992. However, the mechanism is not without its chal-
lenges. The principal questions arise are (1) who is the holder, ie, the person entitled to

e e ——————

20
- [1951] 1 KB 55, 59-60.
(DCCJ 1463/2004, [2005] HKEC 932).

91

4.020

4.021

4.022

4.023

4.024

4.025

4.026

4.027



4009

4.030

4.031

| the terms of the contract of cay o
0 pam : ginal COﬂtraCt of carriage are tmnSferr;zM

g0 the “Carrier” under the Hagye.y;
i . “includes the owner or the Chan:by
age with a shipper”. This is.generally “ﬂdersto(,dr:;
rson On whose behalf the bills of lading are Signed
r the pemen they are considered to be owners’ bills, i
er (The Berkshire®). In that insm::
be the carrier with the relevan gy
where the vessel has been barehyy

r than the master or the shipowner i

_if someone othe . .
Further be the carrier. This could be the tine

i B that other person may
charterer, an agent, Of even another party.

. : ¢ The Starsin® has been cited with approval in Hong Kong
The leading English €as¢ 9 bills of lading by Stone J in Fastfane

. 1entity of the carrier in
in the context of the ident?y 2 In The Starsin the bill of lading was signed

Globistics Ltd | 2
. However, the bill of lading contained further confligfing

by charterers “as carmens

rrier as the person on whose behalf the

(2) a Himalaya Clause which purported to absolve (tHe. charterex, from &

liability as carner,
(3) anidentity of carrier clause which :dentifiedthe'earrier as the shipawnet and

(4) a“demise” clause which purported to make the charterer-the agent for

shipowner or demise (bareboat) charterer as the case.uay be.

The House of Lords agreed with the first instance judge that the bills ok pebal
glalsc:fa?a:r "bills — tha.t is the contractual carrier was the charterer on Whoje “hous*
aie g§had been signed. In Vastfame Birkart argued that the SO callemngc fue
i ll'f:ed by them as freight forwarders only obliged Birkart {0 arithsl
b us;udge how;ver, found that it was plain and clear thal, no::t Birks"
would be the carri as contained in The Starsin bills, the intention was |

erand therefore was liable for misdelivery of the goodS-

Lloyd's
® [2004) M:mﬂcp 185.

" (HOCLg
V2002, 2005) W g 1555).

<

»

>

)

Simil
freight forwarde

pnﬂClpal W
fact that the forwar

the contract O

FUNCTIONS OF A BILL OF LADING
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The China and South Sea Bank, Ltd v Juntex Ltd t/a Jun

Ka Fai and Choy Yuk Ling [1997] HKCU 806 (Unreported, No

tex International Shipping Agency, Choy Ka Woo, Chan
A3583/1996, 21 July 1997) (CFI).

93

4.032

4.033

4.034

4.035

4.036



4.037

4.038

4.039

4.040

s means a person who, having come into POssegg;
On g

d by virtue of being the person idengg cding

. Il an :
on of the ! ods to which the bill relates.

ee of the g0
bill as a result of the completion, by delive

¢ of the bill or, in the case of a bearer bill, of TY of

ssession Of the
e any o,

bill, of any endorsemen
ransfer of the bill.

G) Haspossession of the
would have become &

transaction been effected ata ti
a right (as against the carrier)

relates.

bill as a result of any transaction by virtue of Which b,
holder falling within paragraph (a) or (b) hag not
me when possession of the bill no longer e
to possession of the goods to which the

In order to ascertain the holder of the bill of lading an examination of the chaip of
- dorsements will be necessary. The leading English cases of The Aegean Sea” ai
Erin Schulte® were applied by the Hong Kong court in Calm Ocean Shipping 4
fin Goal Trading Ltd.* Thus, both the transferor and the transferee of the bill of la¢
ing must have the intention to transfer and receive the bill. Possession alone is not2
sufficient condition to make someone a holder of the bill of lading. In the Erin Schule
the bank only became the holder of the bills when it accepted them (in that instancely
paying under the documentary credit).

The English and the Singapore positions appear to have diverged following the decr
sion of the Singapore High Court in The Dolphina® where it was held\thatn circunt-
stances where the indorsement on its face appeared regular, and ‘as-far as the pr
receiving the bill thought it was regular, but the indorsement Wwas'in fact fraudules:
tis would not constitute “completion of an endorsemefit”( We considerthat Honé

Kong i likely to follow the English position i b Ar'S 7
lish i ciples of pond
purchaser for value glhish position in reliance.on the princip

scoba theb!

Te
rms of the contract of carriage:
a “memom

of lading js eviden
dum of the (e
have beep £,
than ope

f As set out inJhe Ardennes andin 4

ms oc:t; contract of carriage, or as'stated ip~Carewins’ ¢ enth

© contract of carriage”, The contradt-of carriage will ffe.c:‘umo“
1St

med at 3 t; ' . T\
ik, "¢ prior to the issue of the bill of lading and may X

<

N

:

FUNCTIONS OF A BILL OF LADING

Basic terms implied by common law into a simple contract where A agrees with B to
carry goods by sea from Port X to PortY include (1) the obligations of the carrier as to
seaworthiness; (2) the obligations of the carrier as to care of cargo; (3) the obligation
of the carrier to proceed without deviation; (4) the obligation of the carrier to proceed
with reasonable despatch; (5) the obligations of the shipper as to the shipment of dan-
gerous cargo; and (6) obligations of the shipper to load and discharge in a reasonable
time. See below discussion on the Hague-Visby Rules.

Where terms are incorporated into a bill of lading from another document, the extent
to which those terms have been effectively incorporated will depend on (1) the words
of incorporation used; (2) the type of provision to be incorporated; and (3) the wording
of the document that 18 to be incorporated.

It is a long accepted principle of common law that general words of incorporation
incorporate “‘only those clauses of the charterparty which are applicable to the contract
contained in-the bill of lading”.*® This was specifically laid out in the leading case of
Thomas v Portsea® where specifically the House of Lords rejected a submission that
genefal words of incorporation were effective to incorporate an arbitration clause in a

charterparty.

Specifically Lord)Atkinson said: “I think it would be a sound rule of construction to
adopt thatswhen it is sought to introduce into a document like a bill of lading — a
negotiable instrument — a clause such as this arbitration clause, not germane to the
receipt, carriage, or delivery of the cargo or the payment of freight — the proper
subject-matters with which the bill of lading is conversant — this should be done by
distinct and specific words, and not by such general words as those written in the mar-
gin of the bill of lading in this case.”

Thomas v Portsea has received judicial consideration in Hong Kong. In Astel-Peiniger
v Argos Engineering® the court had to consider whether a sub-sub-contract relating
to the development of Hong Kong International Airport was subject to the arbitration
agreement set out in the head contract. This is in the context of the fact that Hong
Kong arbitration law had diverged from English law with the adoption of the UN
Model Law on International Commercial Arbitration.

Kaplan J stated “In the light of my construction of Article 7(2) of the Model Law
discussed above, I am therefore quite satisfied that insofar as Thomas v Portsea 1s
authority for the proposition that the arbitration clause must be specifically referred
to before it can be satisfactorily incorporated, it has no application in Hong Kong.”

While the decision in Astel was no doubt correct on its facts, the total ousting of the
tule in Thomas v Portsea in Hong Kong law was addressed in the Yue You 903.*' In
this case cargo was delivered without production of the original bills of lading and
the bank sought to enforce its rights as lawful holders. Proceedings were issued in

&——_—_——_—__—_____—

%

Gardner v Trechmann (1884) 15 QBD 154.
[1912)AC 1.

Astel-Peiniger Joint Venture v Argos Engineering & Heavy Industries Co Ltd [1995] 1 HKLR 300.
OCBC Wing Hang Bank Ltd v Kai Sen Shipping Co Ltd [2020) HKCFI1 375.
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1. INTRODUCTION

A voyage charterparty, as opposed to a time charterparty, is a contract between the
owners of a certain vessel, and the charterers of the vessel (the party hiring the vessel),

for the carriage of the charterers’. gpods from one destination to another (hence the
term “yoyage”). In return for prqvadmg such a service, the owners are paid some con-
sideration, known as freight, which covers the costs of operating the vessel (including
paying for the crew, bunkers gnd oth.er maintenance expenses), and also ideally, for
some profit. Freight can be paid by either a lump sum, or can be charged per unit of

cargo (eg per tonne).

As this kind of charterparty.is one of the most common kinds of carriage of goods by
sea contract, there are anumber of standard forms that are commonly used by parties
(so that users can be familiar with a set form of contractual terms). Among them, the
most common and ‘most frequently discussed is the Gencon' Charterparty, due to its
widespread appheability to vapeus types of cargoes. The Gencon form was issued and
recommendéd by the Baltic@nd International Maritime Council (BIMCO).

A similaf type of contract i§ the contract of affreightment (COA), which is a contract
for a'series of voyages involving bulk cargoes. These contracts® are different to voy-

age charterparties.in the sense that they do not restrict the vessel on which the goods

ar¢’carried, but are general charters for the carriage of goods from one destination to
another, on'‘any number of ships. A certain ship is then nominated for any particular
voyage'under a COA.. For example, these contracts may apply to a fleet of similar ships
to transport a certain type of goods. In a sense, this type of contract is a more general
form Of voyage charterparty.

In considering a voyage charterparty, it is possible to divide the entire process into a
series of phases. Briefly, first there is the preliminary voyage of the vessel to the load-
ing port, sometimes known as the “approach voyage,” which is when the ship travels
to the port where the goods are to be loaded. Then, at the loading port, there is the
loading operation, which is when the charterers’ goods are loaded on to the owners’
vessel by stevedores (who are normally deemed the agents of the charterers, but sub-
Ject to agreement under the charterparty). There are certain issues which arise when
considering how the charterers will provide cargo to the vessel. During the loading
Operation, as the ship will have to be berthed at a port, there are charges to be paid
tq the port. Typically, the owners will allot a certain amount of time for the loading/
discharging of goods at a port. This is known as laytime. If loading or unloading time
txceeds the agreed laytime, then demurrage (a compensation fee for being late) has
0 be paid. Similarly, if the charterers can load the goods in less time than the allotted
laytime, then under some charters, the charterers may be awarded money (usually half

o demurrage), which is known as “despatch.”

e ] e Y -t v8 WO L S0

|
For a Sample copy, see hups://www.bimco.org/contmcmal-nﬂ‘airs/bimco-contracts/contmcls/8°0¢°"'2°22/ (vis-

: i':cd 9 February 2025).
i c::s ‘ sample copy, see https://www.bimco.org/-/medinlBlMCO/Contmcts-and-Clam*cstonlrncts/SampIc—cop
Ample-copy-GENCOA .ashx (visited 25 November 2019).
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VOYAGE CHART ) s from the
: ies the goods from the load;

: the ship then oarnie Ng port
destination port forded, ihen the VOYage charter 18 corr{plete. Details of pq , "
ihe goods ar® ‘-ml:dawith  voyage charterparty, the pertinent cases and apy Poten%
concepts as::: t a voyage charter are discussed below. lial
issues that

» AN OVERVIEW OF THE GENCON CHARTERPARTY

(a) Introduction

standard form for a voyage char.ter drafted ar.xd recommended by BIMCo
and is commonly used by shippers anq carne§ as a. basic template to base their v
age charter on. Gencon Was drafted with the intention to cover the most geners| 4
egories of goods 10 be carried by voyage charter. There are various other kjngs o

standard forms for voyage charters which can be specific to the type of cargo, sych 2
Ashatankvoy (for oil tankers), Bimchemvoy 2008 (for chemical tankers), Cementvoy
2006 (for cement), Gasvoy 2005 (for LPG, ammonia and other kinds of gasses),

among others.

Gencon was first issued in 1922 (Gencon 22), revised 1in 1976 (Gencon 76), in 19%
(Gencon 94) and most recently in 2022 (Gencon 2022). Each revision has attempted
to address the previous issues that may have arisen due to the potential lack of clarity
in the Gencon forms.

Gencon 15 @

Gencon is divided into two main parts. Part 1 consists of a series of blank-boxes o
be ﬁlled. in by the parties, while Part 2 contains standard clauses, which, form the
substantive legally binding clauses agreed to by the parties. These ¢lauses are often

amended to the satisfaction of the parties, who may have different demaids depending’
on the nature of the cargo, parties, etc, which can fundamentally change the nafureo

the charter

:0::: :l}df t;ndmg 9f t§e general template of the,Gencen standard ‘form s useful
it pani: amiliarity .1t prov.ides to regular ‘users. If certain clauses stand uﬂa
tions that S Would be lmedxately familiar withvthe kinds of contractual obligd

would apply, Additionally, when there are other forms of agreement made

between parties it ; . of
€S, 1015 also a ¢o .. : tion 0
0 orpord
the Gencon charte mmon occurrence for theré«to be an Incorp "

overall chmemanyw by reference, even partially (or where applicable), into

AN OVERVIEW OF THE GENCON CHARTERPARTY

(b) Gencon 94

(i) Gencon Part 1

[n Part 1 of the Gencon form, therf: are a number of blanks to be filled in by the parties.
This information sets out the basic details expected by the parties. With reference to
the numbers given on the Gencon form, the boxes request the names and details of
the: (1) shipbroker; (2) place and date of the agreement; (3) owners; (4) charterers; (5)
he vessel’s name; (6) the gross tonnage (GT) or net tonnage (NT) of the vessel; and
(7) the deadweight tonnage. The GT of a vessel is calculated using all of the enclosed
space within the ship, while the NT gives the volume of all the cargo spaces on the
ship. The provision of eithier'the GT or NT is in compliance with the International
Convention on Tonnage Measurement of Ships (1969).

Further, boxes: (8)'the ‘present position of the vessel (at the time of making the char-
terparty); (9) when the vessel is expected to be ready to load; (10) the loading port or
place; (11) the diSCharging port or place; and (12) the cargo, all have to be provided
in Part 1(of the'Gencon_form. The above requirements are helpful for the owners and
chartérérs t6 understand ‘the scope of the voyage charterparty, including where and
when the vessel will be used.

Next, the various costs and fees are also settled on the Gencon form. The boxes ask

Hor the: (13).freight rate; (14) freight payment, including the currency of the freight

and how to pay.it; (16) laytime; (20) demurrage rate; (22) the General Average to be
adjusted af; (23) freight tax liability; and (24) the brokerage commission.

‘Pteito the various liabilities that may arise in the process of loading and unloading the

goods, there are a number of boxes that help determine the responsibility and hability
during this operation. These boxes are namely: (15) whether the vessel’s handling gear
1s to be used (in the loading and unloading of cargoes); (17) shippers and their place
of business; (18) agents at the loading port; and (19) agents at the discharging port.

Additionally, the box (21) cancelling date should be provided, which is the latest date
t!1at the vessel can arrive at the loading port. If the vessel fails to arrive by the cancel-
ling date, the charterers are entitled to terminate the charter, subject to a number of

conditions which restrict the wide scope of this right.

Finally, the box (25) governing law and place of arbitration, and any box (26) addi-
tlonal clauses covering special provisions, if agreed, are also included on the Gencon
form. These boxes give the opportunity to clarify the legal position of the Gencon
form and can be used to incorporate bespoke clauses for the benefit of the parties. As

*Pace under box (26) is limited, additional rider clauses are appended on extra sheets
after the Gencon form,

The .abOVe categories are a convenient “fill in the blanks” form for parties to enter their
f:"'“em det.ails, while Part 2 of the Gencon form contains clauses which giye effect

th_ese details as agreed to by the parties. It is Part 2 of the Gencon form which most
Merits discussion and analysis.
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«c].1” and has no other name, is the genery l
ge charter, and puts into effect the “blanl:sfl’utSe i

the (b :

g:lf:'ndelsn by each Of the pames mn Part 1. This clause calls for the Speciﬁed lwqe

o as her prior commitments have been cqmpleted, to proceed to the |, "Fssel, %

= as she may safely get and lie always afloat,” load a fy] anilldlng e,
c

4 to the discharging port(s), where the vesse] wij dcel(')mpk‘c
Weflht

The phrase “as soon a5 her prior commitments have b.een completed” s a ney g
to Gencon 94, and was pot present on Gencon 76. This provides some Drotect dition
owners of the vessel, and envisions that the vessel will be approaching to the l0n 10 the
after a previous Journey. Where there is a delay in the previous journey, the o v‘:\ad por
still protected because they had a prior commitment which had to first be come;sm
The common law position is found in Evera SA Commercial v North Shipping Jpw:ed
if shipowners want to make the beginning of a voyage contingent on the end’ing :;:
previous one, they must say S0 On clear terms. This phrase does appear now to provige

for this requirement under common law.

In Mediterranean Salvage & Towage Ltd v Seamar Trading & Commerce Inc (The
Reborn)* the word “safely” was struck out by agreement between the two parties. On
this basis, the judges held that there was no implied term that the charterers had to
nominate a safe port. This had important consequences, as the owners had claimed
that the vessel was damaged. Because there was no duty to nominate a safe port (by

amendment of cl.] of Gencon), it was held that the charterers were not liable. As gih

IS the. underly'mg clguse underpinning the entire voyage charterparty, carc st be
especially exercised in the amendment of such an important clause.

CC:“::SZ . t,l:)eﬂpwne?’ Responsibility Clause. This clause essential.ly.li‘mits the oW
is quitep;::: 1:1)' during the period that the cargo 1s on board the vessel. The hmi
s ean lskewed towards the owners’ favour. The owners are resp
supplied. The SOS;nseawo'nhy , and keeping the vessel properly. manned, equ \
there was ers will only be held responsible.if ¢he charterers cal prove=

d personal act or default by the owners or their manager, or that-merc wasd

personal AF :
y want of due diligence, or if the vessel is un§eaworthy-
ause 3 is the Deviati : . e
tion Clause, which to an extent allows the yesgel to deV’® whik

the Wordmgoéfrisonable route from the loading port to the discharging portl. v
| ! the clause states that “the vessel has liberty to call at any ports or P’

o de

: must be :
line of cases, discusse do.n the course of the voyage. This has been . Gy’
In Leduc & Co v Ward,® and was later considere

Margetson ¢
» Wh :
“f¢ @ shipment of oranges was damaged due to delay:

‘deyiation clausé gives the right

‘accepted that the payment of freight

onsibledor

AN OVERVIEW OF THE GENCON CHARTERPARTY

1n Glynn v Margetson, Lord Herschell ruled that the main object and intent of th

charterparty was for the carriage of oranges from Malaga to Liverpool Instea?l, the
OWDETS had deviated to Burriana, another port in Spain, before going t.o Live 1e
Because of the extra distance and time travelled, the oranges were inevitably damr:O:d.
The judge held that this was not an acceptable deviation. If the main purpose otg the.
charterparty was to deliver oranges from Malaga to Liverpool, delivering the oranges
at any time the owners pleased would not satisfy the contract. Hence the owners could
not deviate from the journey as they pleased if it would defeat the “main object” of the
charterparty. In essence, the deviation clause should be construed narrowly, so as to

not defeat the main purpose of the charterparty.

Further, in Stag Line Ltd v Foscolo, Mango & Co Ltd,” where the bill of lading gave
the shipowners “liberty ... to call at any ports in any order, for bunkering or other
. all as part of the contract voyage” and the vessel was off the usual route
the engineets after the tests had been completed, it was held that the words
context must be construed as meaning the calling at a port for
lation to the contract voyage and found the deviation did not

purposes, .
to drop off
«other purposes” inthe
some purpose having're
come withindheclause.

There afe of course furtheryrights given to the owners. The vessel may call to port
‘.‘for_gny;.purpose,” whichvagain should be construed narrowly such that calling to a

port, “fof any purpose®.should only be for purposes relating to the voyage. Lastly, the
for the owners to deviate from its voyage in order to

such as to tow and assist vessels and to save lives and

rescue othervessels in distress,
property-
Clause 4‘Payment of Freight”, sets out the m

dommon law, the position was for freight to be paid at the same time the cargo was

delivered. However, due to regular commercial practice, 1t was frequently widely
should be in advance of the delivery of cargo. The

ree when the payment of freight should be
ht should be prepaid, then cl.4(b) applies.
n delivery” (reflecting the common law

anner of the payment of freight. Under

Gencon 94 gives the parties the option to ag
effected. If it is agreed that payment of freig
If it is agreed that freight should be paid “o
position), then cl.4(c) applies.

This issue at hand is a matter of the timing of when the freight should be paid. If it is
agreed that the payment of freight is to be prepaid, then the freight 1s deemed earned

and non-returnable. The charterers must pay freight as soon @5 the cargo 1s lgadeq.
Notably, the owners are not obliged to endorse the bills of lading before the freight 1s

paid, giving the owners even more leverage to ensure that the freight is paid before hi
delivers the cargo. Conversely, if the payment of freight is agreed to be “on delivery,

then freight is only earned once the cargo has been delivered. This gives the owners
i liver the goods before the freight

ther powers such as the

owners’ lien as set out in cl.8 of Gencon 04,

AT T e L e S

[1932) AC 328.
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6.030

6.032

6.033

: discharging responsibilities of the
s out the l:l‘;ad:“j::: arterers are responsible for the loadi:
ci.5(8)~ it States cleal.‘l)' . e classic position of a voyage charter under °°mmon
o to take care of ]oad.ing S ot on boarq, InCluding brin l“
B h?:ls. stowing and timming the goods and !ashlng and smunnggmg
them into the hO fact that if it 1s later found that there is damage Causey the
ooods. This has the € oods on the vessel, it 1S the charterers’ responsibil; by the

calls for the charterers to be responsible for Pa)'intgyttl:)eb?
+ o dunnage after discharge of cargo, and that time runs while the g, -

9( mmo\ed}om the vessel. Dunnage 1S packing material placed between e

plsroret:c?mem and prevent them from moving, and may also serve to provide Space f:

¢ocklifis to manoeuvre around.

However, the charterers are not completely unaided i.n loading the cargo aboard
vessel. Under cl.5(b), if the vessel has cargo handling gear, and unless Otherwige
aoreed by the parties, the owners should give the charterers free use of the handling
g;ar, to help in the loading of goods. That said, 1t is the charterers’ responsibility fo
any problems which may arise, even though the use of the vessel’s handling gear may
be supervised by the master, and the people operating the handling gear may be the
crew of the vessel. So long as it is unamended, it is clear that charterers are responsibk

for the loading and unloading of the cargo onto a vessel under this standard clause in
the Gencon form.

arties, |
g and um:

Addiﬁona“v’ C].S(a) also

Clause 3(c) places the responsibility of the stevedores on to the charterers. That i
If the stevedores cause damage beyond ordinary wear and tear. However, there/
responsibility on the owners to notify as soon as reasonably possible by the-masts
to the charterers that there is such damage. If so notified, then the charterérs.woul
Z;l‘at::;wt Iepair gy StﬁVchfe damage before the completion of the-veyage. Th
3 Itmain? 1:1 cn’:pzur the vessel 1S charged according to the demurrage-yate. Howeve:
s nmm;mhij Whether this clause will have the effect that'the voyage chartr

¢ undergoing repairs.
In The Puerto Builrago,‘ this

: | N
LI an Browne L], |t was h I5SU€ Was brought to appeal“béfore Denmng MR,

eld that while the charterers were liable for paying for the

(
»

AN OVERVIEW OF THE GENCON CHARTERPARTY

, vessel armives at a port, and 1s ready to commence loading or unloading, but because
of the situation at the port, the vessel is unable to berth. Still, in this kind of situation.
c1.6(c) gives power to the owners to give an NOR .to commence laytime, so long as the
vessel 18 at the port and ready to berth (even if it is unable to actually berth).

Clause 7 sets out the agreement on Demurrage. The position on the Gencon for
demurrage 18 relatively simple. If the cha.rterers run over time, and exceeds the agreed
|laytime OF “free time,’ then demurrage is pfzyable at the rate agreed, or pro rata for
any part of the day. If the charterers then fail to pay demurrage, the owners can give
written notice to the charterers, who must within 96 hours pay the demurrage. If it is
not paid, the owners are entitled to terminate the charterparty and claim damages for

the termination of the charterparty.

previously, Gencon 76 _had set'a limit on the number of days that could count as
demurrage. In such eircumstances, once the demurrage period ran out, any further
delays would resultin the owners being able to claim damages at large. In essence,
after this period-which provided for liquidated damages, further claims for damages
at large would bé unliquidated, and up to be assessed. However, due to the frequent
amendments made to this clause on Gencon 76 form, the time limit was removed on
Gencon 94. In effect; the.demurrage clause applies indefinitely until the vessel is no
longerdetained, andithe ship 1s available to the owners.

Clause 8 1s a Lien Clause, which enables the owners to hold a lien secunty over the
cargo for freight,deadfreight, and demurrage claims. The distinction between freight
and deadfreight is that freight is generally the amount of money paid to the shipown-
ers for the carriage of cargo, while deadfreight is the amount of money payable by

the charterers to the shipowners for failing to load cargo as agreed in the contract of
carriage.

In the event that the owners seek to exercise its rights under this clause, while it is
not expressly stipulated in the clause itself, as a matter of practice the owners should
notify the shipper or sub-charterers that it is holding on to the cargo as a security for
unpaid freight. This lien clause provides the owners with an additional and powerful
nght to hold on to the cargo until the owners get paid.

Clause 9 is 3 Cancelling Clause, which gives effect to Box 21. It is the date by which

the vessel must arrive at the loading port. If the vessel does not arrive in time, then

the charterers are entitled to terminate. In theory, this gives the charterers power to

CS:lr:lceel the chgnerparty In the event that the vessel is late. However, cl.9 still provides

n0tifyp:1:)tecnon to the owners, in that if thei vgssel 1s actually late, then the owners can

i - e Charter'ers of its lateness, and within 48 hours the ct.larterels must exercise
1 1o terminate or else the owners can set a new cancelling date.

In . '
Sh;fsgnce' this clause dampens the common law standard, as decided in Moel Tryvan
0

= Ltd v Andrew Weir & Co? The position is that the charterers can cancel the
loa dier At any time after the expiry of the cancelling date, until the vessel reaches the
"8 port and an NOR is given. The cancelling clause is inserted for the benefit of

e | e i
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ading
GenCOn 04

11s of lading should be dealt with. Ag p
Clause 10 deals with how be ul:ed with Congenbill 1994, this clause makletic .
. . «tandard form bill of lading to be used. In .fact, it .is to the eﬂ‘ecm?c

: «tands unamended, the master 18 not bound to sign a bill of lading whic I
this clauseC enbill form. The shipper 18 entitled to ask that the master Signs the b']‘s
not on the a]?l?f“ b the master is of course free t0 clause a bill of lading where nec| I
of lad;;lf, clausegalso provides that if there is liability on the owners arising fmme“:
:lxl): S l: ding that are beyond the liabilities as contemplated 'un(.ier the charte.-mny
then the charterers must indemnify the owners for the excess liability, '

This indemnity is expressly for “all consequences or liabilities,” which can include
and cover all liabilities arising under the Hague/Hague-Visby rules, which states that
the owners should be liable for claims founded on the bills of lading. Of course, wher
there is negligence on the part of the owners, €g, the failure of the master to properly
clause a bill of lading to reflect any defect in the cargo carried, this negligence is o

covered by the indemnity.

O hyg

This was examined in The Nogar Marin,'® where the cargo of wire rods in coils Was to
be carried from Bassin d’Heronville or Caen to Tampa. When delivered at/Tampa, |
was found that the cargo was rusty. The bills of lading had not reflected this damage,
which had occurred before shipment. The arbitrators found that thewmaster should
have been able to recognise that the goods were damaged, and it ‘was,his neglect that

the bills of lading were not properly qualified. As such, the owners could not rely oo
the indemnity clause in the situation.

Clause 11 is a Both-to-Blame Collision Clause, whichprovides that evenif the owners
are partially at fault in a collision with another vessel, the cargo owhers shall inden-
mify the vessel owners for all the loss and liability.payable to the other ship. This s
tb;:ecmuse of the position in .law where inghe ease of a collision-between tWO Sh'Ps'
crea(tzgiz ;wne? Of gne ship can recover against the owners of the other shlp,. which
nifies th hlugct 'ab'l"?' for ‘the shipowners. The both-tosblame collision clause mdgnl-

€ Ship owners in this situation, and provides afradditional layer of protection

Clause 12 is the General Ave

age 1s adjusted rage and New Jason Clause. By default the generd 3“'

according to the York-Antwerp Rules 1994, or any SUbsequcn;fmt the
ect,

.nlhc

dapply. follow: Ws and practice of the United States,
Y, ollowing the same general principles as the gener al

/

AN OVERVIEW OF THE GENCON CHARTERPARTY

Clause 13 is the Taxes and Dues Clause and cl.14 is the Agency Clause. These clauses
are quite straightforward. Under cl.13(a), the taxes related to the vessel are to be paid
by the vessel owners, while under cl.13(b), the taxes related to the cargo are to be paid
by the charterers. If there are taxes on.the payment of freight itself, unless otherwise
agreed, the charterers are also resgogr(‘»lble for these taxes, under cl.13(c). In terms of
the agency clause, it is the responSIblhfy of.the owners to appoint agents at the loading
and discharge ports. The word “shall” implies a positive duty on the owners. An agent
at port makes the arrangements for the vessel to berth and unberth, makes provisions
for any pilotage or any. other necessary arrangements for the vessel at port. The gen-
eral principles and laws,offagency will also apply to the vessel owners and their agent.

Clause 15 isthe Brokerage Clause. It states simply that brokerage commission is to be
paid to the broker, and that if the charterparty is not executed, the defaulting party has
to pay.onie third of the estimated amount of freight to the broker. This clause is made
obviously for the benefitof the broker, as both the owners and charterers are subject to
the'risk of having to pay for the broker in the event that they are the defaulting party

causing the voyage charterparty not to be executed.

It should alse betnoted that since Gencon 76, the payment of deadfreight and demur-
rage also.forms part of the broker’s commission. While the broker is named on the
charterparty, this does not make it party to the contract. Under common law principles
of privity of contract, this would mean that the broker cannot sue under the contract to
enforce it. In the United Kingdom, this was solved with the Contracts (Rights of Third
Barties) Act 1999, which, as seen in Nisshin Shipping v Cleaves,"' granted substantial
rights for the broker to enforce payment even as a third party. In Hong Kong, a similar
ordinance known as the Contracts (Rights of Third Parties) Ordinance (Cap.623) came
into effect on 1 January 2016. While this Contracts (Rights of Third Parties) Ordinance
does not abolish the common law doctrine of privity or affect the existing exceptions
or solutions to the privity rule — and, indeed, contracting parties are free to expressly
“contract out” of the legislation — it nevertheless affords the contracting parties the
ability to confer a right or benefit on a third party which is directly enforceable by
that third party, like its UK counterpart. Although it will not be necessary to go into
great depth examining the differences between the English and Hong Kong legislation
here, it is worth noting that there are notable differences between the two, in particular
the provisions relating to the applicability of the “reasonableness test” for exemption

clauses, exclusive jurisdiction clauses and the assignability of third party rights.

‘?'ausg 16 provides for the General Strike Clause. This clause makes provision for
sltuations of a general strike, which prevents the vessel from being loaded or unloaded

aL1ts original nominated port.

Cllause 17 is the War Risks Clause, which incorporates Voywar 1993. The war risks
Clause addresses any potential problems anticipated where a vessel hired under a voy-

:,ge Charterparty may be directed to an area where there is war, or a very real risk of
ar. Under ¢] 17(a)(i1), war risks include but are not limited to:
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(2004) | Lloyd's Rep 38.
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