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342) ¢ 5,525,565.81311450'“ Ntaios Compa 2 SA v Salen Rederierna AB (The Antaios) [1985] AC 191, 205,

ruction’ in A Burrows and E P i Sir Robert Go ‘\“9& smmercial contracts and the Commercial Court’ [1984] LMCLQ 382, 388, Selt
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<_. dction for rectification. The law

cal policy and, in this respect only,
duld interpret utterances in ord;

n the possible meanings of
ord: \ 3} h @re ambiguous but even (as occasionally happens in ordinary life)

m de that the parties must, for whatever reason, have used the wrong
syntax. see Mannai Investments Co Ltd v Eagle Star Life Assurance

0 *1('/‘} .,‘

he * mg \tiat words should be given their ‘natural and ordinary meaning’ re-
£ M‘ Qommon sense proposition that we do not easily accept that people
/e m de; lmgmstlc mistakes, particularly in formal documents. On the other
d, mu he would nevertheless conclude from the background that something
have gone wrong with the language, the law does not require judges to at-
to th e parnes an intention which they plainly could not have had. Lord
plock m this point more vigorously when he said in Antaios Compania
yiera S/ ~v Salen Rederierna AB [1985] AC 191, 201: ‘if detailed semantic and

| ::"fi“"'v analysis of words in a commercial contract is going to lead to a con-
 th: t'ﬂouts business commonsense, it must be made to yield to business

B onsense;
»

'
.

10se five 2 positions will require further consideration in this treatise.™
hree fi’ rincxpally concerned with the admissible background and are con-
urther :‘ﬂr\ hapterS Principles 4 and 5 relate to the power to correct mistakes
iction wh tih is considered, alongside rectification, in Chapter 17.

3)'. nrﬂ*t de; in tum lhe three meIpal

he three sa equestionsweusedmrespectof the traditional approach.
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:p&tbbn. It is not concerned with

fying some (m‘l) common in!u\tioﬁ ofﬁi&parﬁm The parties are taken t

neny
Ident;.

0 haye

contracted m&ehs:sthﬁ&t?bofht&eptmd&émmaﬁon of an independep, tri.

v ias

RS ‘sm&emmdeﬁ%ctbfﬂle _  they have deployed, applying .
mmmﬂe Wmhmswmémning is ‘objectively ascertainep
1M N kR ARl A R’h\\‘m‘al‘ N
whausmeappmthofthemurttolanguage?
163 Secondly &em\dopts a common: %pp“mach to the meaning of Contractyy)
igoagt takt mlwmseﬁ j_ "_‘-butre]ectmghterahsm and cautioy
of te chmcll arguments of syntax andsemhnhcs. Whilst the general principle is thy ,

commonmemdmgxsmbeptefermd in respectof some contracts or some Species
ofconmclnaldanseasuiderappmachtolanguage may be adOpted on the grounds of

lgal policy:

.\. : ..I‘
.o:.'\”‘.‘ «1 F’.'!" “ ;'.“‘sz‘ {}-44‘

roach: wha‘tmatenalsorevxdenoewﬂlthe court consider?

1.64 'lhndly, tbe tﬁbmalconadexs,as relevant not just the immediate context of the re-
mmderofﬂleinstmment, butall the admmxble surmundmg circumstances, being
mekgal,mgnlmqmndfacmd background (albeit not the prior negotiations or dec.
larations of subjective intention) when interpreting the language. Crucially this ap.
proach is adopted whether or not a particular phrase or clause is unclear or ambiguous,
Ambngmyzsnoiongerapreoondmon for recourse to such ‘extrinsic evidence’
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struc-
onest
his extra-

(SN Lo ‘when Lord Hodge,
.g Kd*Lbyd-Ipw,Md Lord Kitchin, in Pakistan

4

onal Airline Corporation v Times Travel (UK) Ltd S pronounced:
AT hwlﬁbmﬂwb‘m

‘i .ﬁ*&&rﬁ

150 :"knpechtions of honest men’ (1997)
LUAEY
g CUW{I%AC'IA}Q# 771 (Lord Steyn: contract
- wﬂmji’ A0y ch25,27 (Steyn L): contract
iduedidoncs bt ?}’QMPER895.903—4 (Steyn LJ: contract
alBank Ltd [1993] 1 Lloyd'’s Rep 194 (Steyn LJ: ap-
il

" 4
’ -
S s '.:"“.

tant Drmrf;p? wh

1Spe Sf recent developments is that

U

the ‘canons of construction’ and
e ress s, eiusdem generis) which many lawyers associate

ise Of ,,, tion are conspicuous largely by their absence
onouncements and appear for most practic

{4 & axlms are prime candidates for th
g 225 Thls rule-based approach was ridicul

’ BCOntext of statutory interpretat

with the
In mode"x judi-
al purposes to be redundant.

ion. Llewellyn, as 2
tIC or purposive approach to construction. Until th

ntmue to rely on contradlctory rules of constructxon

legal reahst, ad-
at happened the

: Notwhen the [it-
nte i° | i'atxon would lead to absurd or mischievous consequences or thwart mani-

st pur ose Sumlarly one party may propound: ‘Every word and clause must be given
tto.” J‘L pther may riposte: ‘If inadvertently inserted or if repugnant to the rest of

SN 5 § %

-umer t], they may be rejected as surplusage’?>! Given that the modern English
1 nmo»( Qnstructlon of contracts has adopted 4 more pragmatic approach, argu-

ation: n erms of opposing canons and the deployment of Latin maxims is less in
e 'r(ci_;'\ Ho eVer it will be necessary in this work to examine whether there is any

ing 1 ', > e for such propositions.?*2
o

’t,o V'

tin }: Ji §eyn Contract law: Fulfilling the reasonable expectations of honest men’ (1997) 113 LQR433-

' ff nvestment Co Ltd v Eagle Star Life Assurance Co Ltd [1997) AC 749 at 771 (Lord Steyn).

UK 23] AC 101, para [27]. See also Lord Burrows at para [95]. Leading Canadian commen-

geia Swan my earlier work, and that of other English authors, for not recognizing mmmb&; c:k

ions as the basis for the modern approach. See A Swan (2009) 47 Canadian Business Law Journal 307 b(: :;.d
-W ‘ " ‘dnd E Peel (eds), Contract Terms (OUP 2007)). However, prior to 2021, it could t;:*t non

ik “ ipre me Court had explicitly adopted this principle. Swan’s scholarship was influential in the recog

ood ait "bythe Supreme Court of Canada.

e ””f ’w 1180 and 13.01 to 13.47.
;ff“' Maﬁon Scheme Ltd v West Bromwich Building Society [1998] 1 WLR 89§, 912 (Locd
"t ‘, | 0 o ati SR
" KLlewe &' ‘Remarks on the Theory of Appellate Decision and the Rules or Candnsa
| ’\ “‘k"' 1949-50) 3Vand L Rev 395, 401

lyn ac-
“Q%hd L Rev 395, 405: cxamples 12 and 16 (substituting document’ for statute’). Llewellyn

f atthe “Thrust and Parry’ was in good part the work of 'Charles Driscoll.
| ':"\ & , le 7 and 8 in this volume.

the Latin 1.66
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h\’the approach to Constructjg,,
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v.-f

,., . ncon ‘wgagreements,lknow no dif.
3 ";}‘ | ‘3:‘ u ty In the wake of the o 1g ago as 1941 in Luxor (Eastbourne) Ltd + Cooper™? [ oed W
\ %._e%w w Acts of 1873 1875, oy sict | _'T:;‘:t;g courts’ approach to construction as rule-based- right cautioned 1.70
‘ '_nj. S '*é.“ glis "YI It is now firmly established i 1 general the attempt to enunciate decisions on th |
N 2 A NG ,: s RO qent as , qembodled rules of law ... the decision as to ea::)r:::: oy Z’agr:e ¢
et .,W. g g:. ‘.,.; N ;, SEip i deration m parties’ contract read in the light of the material circ:;p;n 2o
weof which the contract is made 43 -
ave cautioned against too slavish an adherence to any supposed rules
u,{ éccordmg to Salmon LJ: ‘rules of construction are merely our guides an‘;t
.4 similarly the modern approach deploys broad prir;ciples not a de-
>0 ;‘:-.,;.;';:;‘ AleS. In Investors Compensation Scheme Ltd v West Bromwich Building
‘ d\brb der appmaCh | iniy y 1a ffmann described his restatement of English law as ‘principles?® I
I8 oroac ontrast, in.Bas of Credit and Commerce International SA v Ali his Lordship scath-
A __?lfamented in AIP v Texas Bank, 1y desc :-512‘*‘- old approach as deploying ‘rules of construction’ [n t:e same
d C ; observed that ‘the exercise is not one where there are strict rules’®¥
S ".,'..',‘ | Standard form contracts
| ‘”féxﬂig'— £ * : . @ ard form: qften developed by trade associations and business organizations, and  1.71

usec ’1o g ies of equal, or relatively equal, bargaining power, have been cen-

‘."\S‘ ’ _r'\ -

-;W: Nic ...:i | O\ e d pment of commercial law.>*® The approach of the courts to the in-

-
\

TR 7 ,u ;? | _ tation of ‘i’ ‘ ;r_x standard form contracts which are used repeatedly by players

Ame :uﬁjﬁ\,‘ 1s influenced by policy concerns of facilitating transactions and
. [Y \

l';‘}.;‘ |
LA
Bea 51 ER 698 (Lord 1] U] »,‘47' 1 AC 251, para [25]. Lord Nicholls also suggested (in contrast to the view of Lord
‘ s e S CRTES R ATKE DO LD equ ?Tyey *Thomas (1867) LR 3 ) th "'.".“'..-rfw irts of equity were previously more ready than the courts of common law to admit extriasic
;-»u»;e; -‘»i‘;z;-::;;, (Lord Caims LJ: ‘Thelegal construct % ontrs act...mustbe, inequity B0 ’Ju
-3 Simmonds (197 Voo iy e R AL e AR o '% R
__‘.-._‘.- v L y L thilg :-(",'l i-.';," ; '\"f';:' _f‘::."‘\ ): ,f(‘/y*‘i 1, JIHOMLtdlzm9] UKHL : '\ : m ’
N st e A BN ‘. iy iy s olery Rambler Motors (AMC) Lid (1972]2 QB 71,50,
*ﬁw.: s & Parinersy WihitworthSree Edates (Manchester) Lic (157 fltiaRessn. 26l
™ me, o S Zast Africa Protectora f"f 1916 n'wf& sec | 0L} UKHL8, [2002] 1 AC 251, para [55). See also Lord Nicholls at para |
t N er l'/4 roperty ( ."“" .:r"i'f""v\ F . O ”?'»- jox-2 I'%- :
....a -'/-y-’* &,,W.-.{',-: gl ‘ “,,f.“s/” as c’,, m ’5‘*;? Btka:d [1982] QB ] UK a w [2002] 1 AC 251, para [78]. Forscepucmmaboutwhethcnus ‘NM"{““‘“'
4, 119, L Rited i) natio Lé R Univessity Bres 198
contrast 1o Lor Aany Adon ey neral of the "‘"‘1’:“’-"*“”!‘.{. otectorate [1919] AC 533. In retative norms as principles rather than rules, see: A Barak, Judicial Discretion (Yale
the authority of Watc ham, Han **f"a’ff‘. ribed it ‘which has nally publ “ inl98 eb
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48 PRINCIPLES AND POLICIES

Inconsistency; standard forms, and bespoke alterations
173  In standard forms which have been amended over many years, and in bespoke ¢,
tracts, despite the best efforts of the authors, the terms may be internally INConSisten,
Where this occurs, the court must do its best to make overall sense of the pmViSiOnS‘
Steyn ] in Pagnan SpA v Tradax Ocean Transportation SA*® described the aPproac};
of the court as one "to reconcile seemingly inconsistent provisions if that result ¢4,
conscientiously and fairly be achieved.®®” In AdA

ctive Media Inc v Ingrouille Day;g
Richards L] stated: T30

The starting point in Aoonsidering' whether an express term of a contract is ineffective
is that the parties are to be presumed to have intended the entire contract to take ef.
fect. If a term is ineffective because of an irrgoonéilable conflict with other express
terms of the contract, it can be assumed that the parties did not intend to create this
situation. Leaving aside the case where a provision has through administrative error
been included, the irreconcilable conflict is likely to have arisen through a drafting
error. It is necessary to examine with care the precise drafting of the provisions before
determining that a conflict exists and courts will strive to avoid the conclusion that a
provision cannot, as a matter of épnst_ruétion, take effect ... 28

Where a standard form is employed, particularly in a commercial context, it was not
uncommon once for typed or handwritten alterations to appear on the face of the in-
strument, or nowadays for word-processed additions, or emails or other electronic
messages, to supplement its terms. This is a common way in which standard trading
forms are ‘customized’ for particular transactions. In the event of inconsisteti;c’:")? be-
tween the boilerplate text and the additions.or alterations, the approach ‘&éi’)"{ms
has always been to give precedence to the latter. The classic statement of Lord
Ellenborough CJ in Robertson v French®® where his Lordship Q he written

words over the printed text: Q\':
olg, t

words are a

if there should be any reasonable do_uBt_' upon tli¢ sense
have a greater effect attributed to them [the written w
inasmuch as the written words are the immediate language and terms
parties themselves for the expression of their meaning, while t@t
general formula, adapted equally to their case and that of all oth

upon similar occasions and subjects?©

ntracting parties

#% [1987] 1 All ER 81, QBD; affd [1987] 3 All ER 565, CA. See also Chiswell Shipping Ltd v National Iraniar
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