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E THE“ NATURE OF
s«» STATUTORY INTERPRETATION

Overview

Statutory inte
involving a ae

\\OQ

s a many-faceted thing. It is a substantive body of law and a process [1.1]
At is di om (but overlapping with) the application of the law. It is
t from the interpretation of ordinary speech. But it is dissimilar in major
atio decidendi or the rule of a case. Functionally, statutory
on of law between parties to a dispute. It also contributes to law-

e text of the statute, read with the interpretation, constitutes a new

e t

on resolveg’a q
the sense th

tanding Q law.

omposition
S
Qﬁrding to Chief Justice Spigelman, writing extracurially, ‘Statutory interpretation is not merely

ory interpretation is a substantive body of law [1.2]
ollection of maxims. It is a distinct body of law."" Several reasons may be given in support. First,
sources. The sources of interpretative rules and presumptions are common law and statute law:

[T]he judiciary is strictly involved in interpreting and applying principles of law, the source
of which is either legislation or the common law. It is axiomatic, but critical, that in
performing that role, no judge acts according to his or her own values or individual views.”

A court has no authority to legislate by using a ‘judicially-constructed policy’ - ‘its own idea of a
desirable policy" - or personal values.*

Second, the rules and presumptions that are relevant to the statutory context and the
circumstances of the case are binding. A judge has a duty to consider ‘all available indications’,”

1 Chief Justice JJ) Spigelman, 'Principle of Legality and the Clear Statement Principle’ (2005) 79 Australian Law
Journal 769, 769

2 WBM v Chief Commissioner of Police (2010) 27 VR 469, 481 [46] (Kaye J).

4 Australion Education Union v Department of Education and Children’s Services (2012) 248 CLR 1, 14 [28] (French
CJ, Hayne, Kiefel and Bell J)).

1 See further [83.4).

H Commissioner of Police for New South Wales v Eaton (2013) 252 CLR 1, 19 [46] (Crennan, Kiefel and Bell JJ),
quoting Associated Minerals Consolidated Ltd v Wyong Shire Council [1975] AC 538, 553-4 (Lord Wilberforce).

J



6 ‘ .
t factors 7and the whole range of circumstap,

- “Clevay,

gestion iderations are presumptions or aids t B
q e is true that most considera p 0 consmlctiOn X .
sand: Lo'd h

(Rlules of construction are relied on. They are not rules in the orgjp,
indi _They are our servants, not our masters. They are -: Of hyvs
wmmfomemy 4 F€ Alds to ¢, g
pesumptio
:iﬁ‘erent direction. In each case we must look at all relevant circumsta
matter of judgment what weight to attach to any particular ‘ryje’ 8

Sut that fact does not deprive the considerfgions of a legal quality.? ¢ ;s an oud,
of law to equate it with hard-and-fast rules.”™ The fact that the canons of i t.ed Congy,
(the bulk of the interpretative criteria) are not hard-and-fast rules does i m"}’ INtery,

, : ¢a '
binding and does not mean they are not law’. The following observation is en " they I,

d0r80¢
Seen from the perspective of the ordinary judge, the rules and Principles of .

interpretation are legally binding statements of the approach he | #ic] should adotatulory
if their content is more general and vaguer than other rules and Principles of tl:. Even
system. They are more than mere counsels of good practice. ¢ lega

———————

Example 1.1 Dolheguy v Becker™®

The plaintiff challenged the failure of the Court below to suspend the defe d’x

n
At issue were two apparently conflicting provisions of the Road Safety Act 19%

main heading ‘Principles of statutory interpretation without reference t@nm
Honour considered certain principles under the following headin

‘Purposive approach to statutory interpretation’14 K

Principle that all the words of a statutory provision m en effect

:Pr?nc%ple that general provisions are subject to spe Nisions'6
Principle of implied repeal of legislation’’ E

C).

1S

\ ¢

—
*rt

G R

A-G (NSW) v World Best Holdings Ltd (2005

) 63 NSWLR 557, 571 (53] (

407 [51) (the Court).
Maunsell v Qlins (1975) AC 373

S s Vaﬂ. Statutory Interpretation in 3 New Nutshell’ (2003) 82(1) Canadian Bar Review 51, 53-8
5 ‘riticising the realist John Willis
John Bell and sy Geor
E L
12 (2009) s MVR 460 g¢ Engle, Cross on Statutory Interpretation (Oxford University Press, 3rd od, 200
13

4 Dolheguy v Beckey (2
15 Ibid 479 [42).

16 Tbid 470 14q)
17

CHAPTER 1: THE NATURE OF STATUTORY INTERPRETATION 5

‘Principle that most recent statutory provision prevails’®
Principle that ambiguity in a penal statute should be resolved in favour of an accused’.’?

The Court separately considered the principle, set out in s 35(b) of the Interpretation of Legislation
Act 1984 (Vic), that ‘permits the Court to have regard to extrinsic material, such as explanatory |
memoranda and parliamentary debates, as an aid to statutory interpretation’.””

036(1)(0. Examining the provision closely, while it authorised an authorised officer to ‘require a

Statutory interpretation Qgt\' involving a set of skills

Statutory interpretation\is

statutory interpretati
skills include, 1

ore than a body of substantive law. Bennion once described
a ‘collection of legal skills’.?’ From an advisor's standpoint, those
e: findingathe relevant law; closely reading the relevant provision or

provisions, g the ¢ , formulating constructions, assembling the arguments for
each con , exercising,judgement as to which is the preferable construction, and applying
the rpreted

he facts.??

~ ;
C Developmental Learning Centres Pty Ltd v Secretary,
uman Services**

6 (Vic). It determined the relevant provision in issue, purportedly supporting the request, was

person ... to answer a question to the best of that person’s knowledge, information and belief,
the provision did not state that the power was to be exercised at the child care premises. "
The rival constructions as formulated by the parties were set out. The plaintiff construed the
provision as limited to a person who ‘is actually on the licensed premises at the time of the
request’. The respondent department construed the provision as encompassing any person.””
After considering the submissions of the parties and examining the provision and its context, the
Court assembled the arguments for each construction. For the respondent, they comprised the
literal reading of the provision®® and a general purpose of the Act.*” For the plaintiff, the Court

18 Ibid 471 [49]
19 Ibid 471 [SO).

20 Tbid 472 [S2]. The Court resolved the apparent conflict by holding that s 28(6) was an exception to s 66(6): at
472 [SS].

21 FAR Bennion, Understanding Common Law Legislation: Drafting and Interpretation (Oxford University Press,
2009) 1.

22 Chapter 9 provides more detail on the skills.
23 (2007) 15 VR 489.

24  Ibid 493 [20] (Hollingworth J).

25 Ibid 493 [18].

26 Ibid.

27  Tbid 493 [19].

[1.3]
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ge for judges about judging’ﬁe It is 3 e

45 and ‘a messa al and legal constraints,

ce th
S at
te under institution t

o

the concept of purpose

. .1 ble from another key concept in statutory interpy,,.
Legislative '. .. the object of the statute, or what it is designeq to ac}::,?? |
%
chapter 8).. . 1100 intent involves the application o.f the principles of Statutory
inciple is that we must endeavouf' to identify the purpose of the Act an .
best achieves or 1S consistent with that purpose. T:he purpose or Tt
¢ one of the factors (albeit a mandated consideration) that I b“::
the legislative intent (whatever view is taken of intent) anq therefy, :
tutory purpose is ‘l.'lOt :ggically congruent’ with that of %ht;
i tention, although sometimes the two may co.ina.de. To pa.raphr.ase ?en.nion, Purpose r,
to the object or policy to which the enactment 1s dlrc.ected, while legxslatnvedxgntem is the ity
intent of Parliament represented by the legal meaning of the enactmen.t. The Purpose s,
what the law means - that is, the imputed intent - but whz.at. the .lav.v is designed to achip,
Purpose can encompass a multitude of different objects or policies within a single statute. that;
+self is inconsistent with the ultimate aim of interpretation being the determination of

(single) legislative intent.
It has been suggested in the academic literature that the distinction between purpossaf

legislative intent may be difficult to maintain.”* If purpose is articulated as being, forexangh
the ‘intended aim’ or ‘goal’ of the legislature’52 it is easy to see how the two conceg.ts'fm'zw’

Ny

aiy,

the task of determining
meaning.”” Identification of sta

45  Susan Kenny, ‘Constitutional Role of the Judge: Statutory lnterpreﬁtibn""(QOM) 1 Judladlw of Vi
Online Journal 4, 13.

4 Stephen Gageler, 'Legislative Intention’ (2015) 41(1) Monash University Law Revigind}, 14, citing Vit

. ot \ & )0
¥ Nourse, ‘A Decision Theory of Statutory Interpretation: Legislative History by the Rules (2012 1220
Law Journal 70 8S. a\ W

47 Pr‘o)'«t Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355, 384 (78] (McHugh, Guma™
Kirby and Hayne JJ),

48 Lee v New South Wales Crim i Tudlams?
. e Commission (20 See also
Bowling & Citizens Club [ n (2013) 251 CLR 196, 226 [45] (French CJ)

d v Lander (1984 3
49 Oliver Jon | 2 NSWLR 32, 52-3 (Mahoney JA).

es, Benni ,
0 See Jefrey "on on Statutory Interpretation (LexisNexis, 6th ed, 2013) 455.

51 See ot
+ €8, Stephen G P - o-11
| eph. ageler, "Legislative ln.tention' (2015) 41(1) Monash University Law Re.mw e g

tatut s
Democratic Constituti O.!y Purpc.)se in Lisa Burton Crawford, Patrick Emerton, Dale Smith (ec:S)

92

CHAPTER 4: LEGISLATIVE INTENT 57

or be confused. Sometimes the two phrases are loosely used interchangeably, particularly in the

context of describing the general purpose of a statute. But this is more a matter of indiscriminate
expression rather than an intended equation of the two concepts.

Statements of intent in legislation
statements of legislative intent in legislation inform but do not define construction

The question sometimes arises as to the relevance of a statement in the statute itself about the
legislative intent of that statute. Eor example, it is not uncommon to find statements in statutes
about how an Act is intended to,operate with the law of other Australian jurisdictions. Although
there has been little attention given to such statements as a component of statutory interpret-
ation, it is likely that théy wotild be treated like provisions that state the purpose or object of an
Act.>® That is, such/§tatéments will be one of the intrinsic textual factors to be weighed and
balanced in the,interpretative process and so will inform, but not decide, the legislative intent.
They are merely.one of the ptjgﬁéfops of a statute that must be considered in the context of the
whole statute\and other legitimate aids.

e Ik e -

‘Example 4.1 John Holland Pty Ltd v Victorian Workcover Authority>*

Thé"plaintifg-im,é'f;;li:arged with various offences relating to health and safety risks under the

"Occupqgjqnq[: Heglth and Safety Act 2004 (Vic) (‘the Victorian Act’). After the alleged offences were

comnnj:t&d, But before charges were laid, new licensing provisions came into force under the
chup_aﬁi?ndl Health and Safety Act 1991 (Cth) (‘the Commonwealth Act’). The plaintiff became

~ Subject to the Commonwealth Act.

;.S‘ection 4(1) of the Commonwealth Act relevantly provided:

[TThis Act is intended to apply to the exclusion of any law of a State or Territory . . . to the
extent that the law of the State or Territory relates to occupational health or safety and
would otherwise apply in relation to employers, employees or the employment of
employees.

An issue before the High Court was the proper construction of s 4 and the extent to which the
Commonwealth Act, by virtue of s 109 of the Constitution, excluded the operation of the
Victorian Act.

A unanimous judgment of the Court referred to s 4 as an ‘express statement of legislative
intent’ in terms of the field that the law was intended to cover. The Court then said:

But such a statement is only a statement of intention which informs the construction of
the Act as a whole. It must be an intention which the substantive provisions of the Act are
capable of supporting.>”

53 Robert French, ‘The Principle of Legality and Legislative Intention’ (2019) 40(1) Statute Law Review 40, 50.

°4  (2009) 239 CLR 518.

S5 Ibid [20] 527. Cited with approval in CPCF v Minister for Immigration and Border Protection (2015) 255 CLR
514, 601 [282] (Kiefel J, dissenting).

[4.8]
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ealed by the applicati
nl The intention of a statute must be rev y Pplication of the. principles %
) s

" construction of which an express statement of intent in the IegiSIation s just
" John Holland the Court concluded that the substantive provisions of the A od;:e ik
d

. s
statement of intention.
A T

Statement of intent in extrinsic materials \

[4.9] The intent expressed in parliamentary or other extrinsic Mmaterials o, .
ot

o

legislative intent ®quag, h

As discussed above, legislative intent’ does not refer to the aggregated subjecy:.
the individuals involved in the drafting and enactment of 1 Statute. ¢ 1,1 5 IVe
: as

Parliament (including Ministers), legislative drafters, or departmenty] publi Mem
corollary to that proposition, the mental state or subjective intent o C se
participant as revealed in extrinsic materials should not be conflate
Parliament. Extrinsic materials are materials that are extraneous to the
This is particularly important to bear in mind when referring to parl
materials such as the Minister's second reading speech or explana
interpreter must avoid the danger of conflating the intention expressed
in the making of the statute with the intent of the legislature, 5°

f any op,
d with the

lamentary ang

g Statuto’y Interpr on: Prine d tism fOf a
» Judicia] e rpretation: Principles and Pragma
. Commission of New South Wales, 2007) 33, 37.

ntenh'% ’

b"’ of

Wants. A“
indj"‘dln! |
. Inten

Act in questiop 37 .
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P

Example 4.2 Nominal'Defendant v GLG Australia Pty Ltd®? *

The plaintif.f,”Mr--'-I?e'yji, was an employee of a labour hire company. That company supplied Mr
Tleyji's ;emceaeftg another company, GLG Australia Pty Ltd (‘GLG'). GLG occupied and operated a
warehouse whére the unloading of containers of goods took place. The usual method of operation

. :

vibrations. Theseibrations could be felt through the ramp, the landing and the container.

One day, MrTleyji was standing about a metre inside the container. The vibration caused by a
fork_].iftqu‘dft'led to the boxes stacked in the container to fall and strike him. Mr Tleyji successfully
suedthelabour hire company and GLG, with the judge apportioning liability between them.
GLG's insurer had gone into liquidation so its liabilities were taken over by the Nominal
Defendant. The Nominal Defendant argued that it had no obligation under the third-party policy
arrangements established by the Motor Accidents Act 1988 (NSW) (‘the Act) to indemnify GLG as
Mr Tleyji's claim was outside the Act. GLG contended that My Tleyji’s claim was a motor accident
claim within the scope of the Act.

Section 69 of the Act provided for the award of damages in relation to injury to a person caused
by the fault of the owner or driver of the vehicle. Injury was relevantly defined in s 3 of the Act as |
follows:

[I]njury:

(a) means personal or bodily injury caused by the fault of the owner or driver of a motor
vehicle in the use or operation of the vehicle if, and only if, the injury is a result of
and is caused during;

(i)  the driving of the vehicle, or

(i)  a collision, or action taken to avoid a collision, with the vehicle, or
(i)  the vehicle’s running out of control, or

(iv)  such use or operation by a defect in the vehicle, . . .

The interpretative issue was whether Mr Tleyji’s injury fell within the definition of ‘injury’ in
s 3(1) of the Act.

The definition of injury’ had been inserted by amendment in 1995.%% One of the interpretative
aids relied on by the Nominal Defendant to argue a narrow construction of ‘injury’ was the second
reading speech of the Minister introducing the amendment Bill. In his speech the Minister

e ———————————————

62 (2006) 228 CLR 529.
63 Motor Accidents Amendment Act 1995 (NSW).
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< PART i THE FRAMEWO .

ction was not as wide as the Crown’s noy as
lied to the facts, 1t resulted in a verdict for each appli
veal the existence of a group, and nor therefoye ” e c% ‘

The Court’s
applicant’s. But when app

held that the evidence did not re
under the Act.”’

lation, judges must reason independently - that ;
. 3 leglshﬂon: ,udges must reason 1n is, they

4] In interpreting . Y mygy

[5.4] Ind 2. . on sources of law and not on a personal desire to attajy, , .  bay

outcome s
As in other areas of law, interpretation requires decisions to be based on lega] SOurces.

[TJhe judidiary is strictly involved in interpreting and applying principles of -
<ource of which is either legislation or the common law. It is axiomatic, but critical, that i,
performing that role, no judge acts according to his or her own values or individual viys
Some of the functions of the judiciary - such as sentencing - do involve discreﬁo,m):
judgments, but those judgments are made according to established legal principles, They
are not decided according to the judge’s own set of values or individual idiosyncratic Views

of life.®

Thus, it is not acceptable for the court to presume a purpose for the legislation if there is no
legislative basis for doing so:

This approach, with respect, emphasised a judicially constructed policy at the expense of the
requisite consideration of the statutory text and its relatively clear purpose. In construing a
statute it 1s not for a court to construct its own idea of a desirable policy, impute it to thé
legislature, and then characterise it as a statutory purpose.®’ -

And it is not acceptable for a judge to base their interpretation on a personal desite 0 attain :
particular outcome: )

-

Statutory interpretation] is, however, a species of law-making necessaﬂiyj&nﬁ'trained by,
the requirement that the judges confine themselves to interpretatiof within the range of

meanings which the words can bear and not engage in rewriting laws to attain,desired

31
0
utcomes. : ) e

4

27 Ibid 571 (56, 572 [62].

;8 See further [33.4]
9

30 Amtralian Educq

Depanm t ' (P{Cﬂ(h
Bell JJ). See al:':) :fEducadO" and Children'’s Services (2012) 248 CLR 1, 14 (28]

. CLR
31 - 10 similar effect, Certain Lloyd's Underwriters v Cross (2012) 248
. a / McmOM
Ovember 2011) g (cmph:alis a(;'::;;?n in an Age of Statutes’ (Speech, 2011 Goldring

CHAPTER 5: THE JUDICIAL DUTY TO BE INDEPENDENT 67

gxample 5.3 Minister for Immigration and Citizenship v Yucesan®>

The facts and legislation the subject of Yucesan were introduced above (Example 5.1). The
Federal Magistrate’s reasons included the following:

In my view, it can be argued that meeting by internet or video telephony is at least as
effective [a] way for parties to meet and form an opinion about each other’s compatibility
as a future marriage partner as the current phenomenon of ‘speed dating’. The face-to-
face meeting for five or se,minutes in speed dating would meet the definition of ‘met’
argued by counsel for the Minister, but a lengthy series of conversations over ‘Skype’

would not.>?

On appeal, the Full Court'rejected the relevance of this argument: ‘Whether or not the federal
magistrate is correctthat “meeting by internet or video telephony is at least as effective a way for
arties to meet and“form an,{,.,gpinion about each other’s compatibility as a future marriage
partner” is(not, to the poing?’ In other words, the Magistrate had to this extent unwittingly
based lusdeasfon on his.opinion of what the law ought to be rather than on cl 300.214 of the

Miga@cgégulaﬁor@, ﬂgéaly interpreted.

—

The judicial, duty'to be independent nevertheless permits individual judgement within [5.5]
the limits, of legal method

If the adjudication of the law was mechanical, the role of individual judgement would not arise.
Butthe judicial process is not a ‘slot machine’;” ‘the law is not a complete and coherent system,
with fixed boundaries’ *®

Judges, curially and extracurially, acknowledge the effect of individual judgement and
impression. Kirby P has written that the task of ‘classifying a provision on one side of the line
or the other’ is ‘in part one of impression’.>” A former Chief Justice of the High Court of Australia,
Sir Anthony Mason, said that ‘[e]very judge brings to his or her office or, as I think is more often
the case, develops while in office, a judicial philosophy’. He elaborated on the philosophy in this
way: ‘That philosophy may extend over a very wide range of matters related to the law, its place
in society, the role of the courts and their relationship with other arms of government'*®

32 (2008) 169 FCR 202.
Minister for Immigration v Yucesan (2008) 216 FLR 252 [49), quoted in ibid 205 (7] (the Court).

(2008) 169 FCR 202, 209 [28] (the Court).

Julius Stone, Legal System and Lawyers' Reasonings (Maitland Publications, 1968) 235 n 5. But cf the rise of
artificial intelligence: Tania Sourdin, ‘Judge v Robot? Artificial Intelligence and Judicial Decision-Making
(2018) 41(5) University of New South Wales Law Journal 1114.

36 Justice John Basten, 'Constitutional Dimensions of Statutory Interpretation’ (Speech, Constitutional Law
Conference, Centre for Comparative Constitutional Studies, Melbourne Law School, 24 July 2015) 1.

37 Hickling v Laneyrie (1991) 21 NSWLR 730, 738. See also the similar statement by Lord Nolan in R v Secretary of
State for the Environment; Ex parte Camden London Borough Council [1998] 1 WLR 615, 622.

8 Sir Anthony Mason, ‘Rights, Values and Legal Institutions: Reshaping Australian Institutions’ in G?offrey
Lindell (ed), The Mason Papers: Selected Articles and Speeches by Sir Anthony Mason AC, KBE (Federation Press,
2007) 80, 82. For a case study of a judge's judicial philosophy, see Jeffrey Barnes, ‘Statutory Interpretation’ in

l;n Freckelton and Hugh Selby (eds), Appealing to the Future: Michael Kirby and His Legacy (Lawbook Co,
009) 721,
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struction’) is preferable,” a court attriby
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to the legislature "+ is to give the words of a statutory provision the i '°ad‘°¥ting
v nded them to have’.”” 8 thay the
‘esides’ in the text. The metaphor of ‘residing' is ta)

lation to legislative purpose: N frop,

. o as to meaning (con
36 A was propo

i< taken to have inte
g ultimately
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lgislature

Hence, meanin .
iudg“)ent Of the ng
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text and structure, albeit
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rules of construction.

8 in its
atutOry

If the legislative purpose resides in the text, then, all t.he more o, the me.aning T
consequence is obvious in the case where fhe text carries its ordx.nary. or literal Meaning b, .,
also applies in the case of non-literal meanings, such as where an implication is made. Ag ) aso:
CJ pointed out in a constitutional context:

It is essential to keep steadily in mind the critical difference between an implication and an
unexpressed assumption upon which the framers proceeded in drafting the Constitution,
The former is a term or concept which inheres in the instrument and as such operates as part of
the instrument, whereas an assumption stands outside the instrument. 1°

T ——— T ——————— ——

Example 6.1 Collett v Repatriation Commission** N

The appellant spent approximately two hours near a beach in Greece after his unit surrenderedto”
the German forces during World War II. The advance elements of the enemy forces,bw'ﬁu
appellant’s unit during this time. After that period, the appellant, with twq,,dﬂt?’fi;abravely
P thﬂe"‘: Legislation Amendr.nent (One-off Payments and Othe¢ 2007 Budget Mea?'&gs)
it To ek }:pellant (now nearing 100 years of age) applied fq;fgg‘iqﬁ’éhsaﬁon uggléﬂgll
B e e d'uﬁnper::n hafl to be relevantly ‘interned by the milxtag-y forces of an enemy
The meining of e k d? des'8natt.ed war period”: sch 5 itqp"myfb). R\ | |
‘oufined fn o A b::lndejn was the issue. That word was deﬁ"ﬁqg in item 1 o,fég‘ﬁ‘sfas meaning
. F;deral Cogu.:rfisoon, sze- or other place (including a vehid_g)f‘i}(giﬂphasns adti’ein)-
the meaning of ‘other place’ M a deasion of the Administrative App;ak Tribunal turne
Place’ The respondent Commission argued that "dther place’ must ft t

35 Th e

37

' Gumm : a'y
Environmeny, ow, Kirby and Hayne JJ) (emphasis added). See, to similar effect, RV sm‘l;’d

T
- ransport and the Regions; Ex parte Spath Holme Ltd [2001] 2 AC 349, 396 (

. ) JJ)
Australign Capital Teleyis; | 4] (French CJ, Gummow, Hayne, Crennan, Kiefel and B¢
The

. tiOn
wealth (1992) 177 CLR 106, 135 (emphasis added) (c:::)’
Was applied to interpretation of ordinary Acts (suatt”

41 arr v Weste .
(2009) 178 pep 39 ™ Australia (2007) 237 cLR 138, 145-6 [11)-[16] (Gleeson CJ)
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us of the specific places mentioned.”” The veteran argued that it was not necessary for a
person to have been physically conﬁne<‘1.43 After a thorough examination of the provision at issue
.nd its context, the Courtdgounc.l that ofher place’ connoted ‘a place of confinement of definite,
restrictive physical limits”.™ Of interest is the way the Court commented on where the meaning

lay. The Court concluded: ‘There is no need for the qualifying adjective “physically”. The latter

sense is already present reading the definition of “interned” as a whole and in context "*®

Ra——

An interpreter is not limitedby the grammatical or semantic possibilities of a text (read [6.9]
in isolation); the paramount object is to give effect to the intention of Parliament

Although the text issconsidered at the start and end of the interpretative process, it is clear law
that a court is not hmiteg to its grammatical or semantic possibilities, read in isolation. In the oft-
cited case oféfxgrpjedffﬂue Sky, it was held: ‘Ordinarily, that meaning (the legal meaning) will

conespond,with ;?i’é’grammggfc”il,meaning ... But not always.’“ In Taylor v The Owners - Strata

Y U O
oy <

Plan No 11564,‘!7 Gageler audkeane JJ explained how consideration of the context could result in
the legdl meaning being ungrammatical’
Lontext sometimes favours an ungrammatical legal meaning. Ungrammatical legal mean-
ing sometimes involves reading statutory text as containing implicit words. Implicit
words are sometimes words of limitation. They are sometimes words of extension. But
thdy at‘é‘safw)ays words of explanation.®®

And, even more plainly, Edelman J has similarly held:

" Context can give words an interpretation that is the opposite of their ordinary meaning

. and grammatical sense. Context can also permit a construction of words that excludes

their application to matters that would have fallen within the application of their literal
meaning."9

If there is a tension between the text and the context, then the tension is resolved through the
umbrella concept of the intention of Parliament:

[T]here are cases in which inconvenience of result or improbability of result assists the
court in concluding that an alternative construction which is reasonably open is to be
preferred to the literal meaning because the alternative interpretation more closely
conforms to the legislative intent discernible from other provisions in the statute.>

——

42 1Ibid 49 [36) (Logan J).
43 Ibid 43 [12).
44 1bid 47 [29].

45 Ibid 48 (33 (emphasis added).

6 Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355, 384 (78] (McHugh, Gummow,
Kirby and Hayne JJ).

47 (2014) 253 CLR 531,

:g Ibid 556 (65 (dissenting as to outcome).
50 9AS Trustee Corporation v Miles (2018) 265 CLR 137, 162-3 [64).

Co.o per Brookes (Wollongong) Pty Ltd v Commissioner of Taxation (Cth) (1981) 147 CLR 297.. 320 (Mason and
Wilson 1)) (emphasis added). See also Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR

355, 384 (78) (McHugh, Gummow, Kirby and Hayne JJ).



Statutory interpretation is both a distinct body of law governing the determination
of the meaning of legislation and a task that requires a set of skills. It is thus

an essential area of legal practice, education and research. Modern Statutory
Interpretation: Framework, Principles and Practice is an original, clear, coherent and
research-based account of contemporary Australian statutory interpretation.

Written by experts in the field, the book provides a comprehensive coverage of
statutory interpretation law as well as examining related areas such as legislative
drafting, the parliamentary process, the modern history of interpretation, sources
of doubt, and interpretation techniques. The content is\structured in eight parts.
Parts I-lll introduce foundational matters, Parts IV-Vli-deal with the general

principles of interpretation, and Part VIl examines.Special interpretative issues.
A fully cross-referenced glossary is included.

With each chapter built around clear statements of principle and with numero:
Illustrations of the operation of the law, the work-presents statutory interpret:
In an accessible way. Modern Statutory Interpretation is an essential resource

legal professionals, legal researchers and students undertaking advanced cour:
In statutory interpretation in.Australia,
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University.
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Online resources

Online resources for instructors are available at www.cambridge.org/
highereducation/isbn/9781108816021/resources.
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