COMPANIES ACT 1993
1993, No 105

[CCH note: No 46 of 2014 contains the following
{ransitional provisions, effective on a date to be appointed by
the Governor-General by Order in Council, or 1 May 2015:

<75 TRANSITIONAL PROVISION RELATING TO
REQUIREMENT FOR 1 OR MORE DIRECTORS
TO LIVE IN NEW ZEALAND, ETC

25(1) Before the close of the 180th day after the
commencement of this section, section 10(d)i) and (ii) of
the principal Act do not apply to a company incorporated
before the commencement of this section.

25(2) A company incorporated  before the
commencement of this section that does not comply with
the requirements i section 10(d)(i) or (i1) of the principal
Act must, before the close of the 180th day after the
commencement of this section, do the following in order
to comply with those reguirements:

(a)arrange for a director who complies with the
requirements in section 10(d)(i) or (i) of the principal
Act; and

(b)in the manner required by the Registrar, notify the
Registrar of the following:

(i) that a director complies with the requirements in
section 10(d)(i) or (ii) of the principal Act; and

(ii) the information required under section 12(2)(b)(i)
to (iii) in relation to that director.

25(3) If a company fails to comply with subsection (2),
fhe company does nat comply with section 10 of the
principal Act (see section 318(1)(aaa) of the principal
Act).

26 TRANSITIONAL PROVISION RELATING TO
DIRECTORS’ DATE AND PLACE OF BIRTH
INFORMATION AND COMPANY’S ULTIMATE
HOLDING COMPANY INFORMATION

26(1) A company  incorporated  before  the
commencement of this section niust provide the Registrar
with the following information (at the time and in the
manner required by the Registrar):

(a) the date and place of birth of each director; and

(bythe company’s ultimate Tolding company
information.

26(2) If a company fails to comply with subsection
()—

(a) the company commits an offence and is liable on
conviction to the penalty set out in section 373(2) of the
principal Act; and

(b)every director of the company commits an offence
and is liable on conviction to the penalty sel out in
section 374(2) of the principal Act.

26(3) Sections 373(2), 374(2), and 375 to 380 of the
principal Act apply as if this section were a section of the
principal Act.”"]
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[CCH note: No 46 of 2014 contains the following
transitional provisions, effective 3 July 2014:

29 TRANSITIONAL PROVISION RELATING TO
AMENDMENTS TO PART 13 OF PRINCIPAL ACT

29(1) An amalgamation proposal involving 1 or more
code companies that has been approved by the boards of
all amalgamating companies in accordance with section
221(1) of the principal Act before the commencement of
section 28 of this Act is to be continued as if section 28
of this Act had not been enacted, except if the
amalgamation takes effect on or after the 180th day afler
the commencement of section 28 of this Act.

29(2) Section 28 of this Act applies to both—

(a) an amalgamation described in subsection (1) that
takes effect on or after the 180th day after the
commencement of section 28; and

(b) any other amalgamation proposal that has not been
approved by the boards of all companies in accordance
with section 221(1) of the principal Act before the
commencement of section 28,

29(3) In this section, takes effect, in tespect of an
amalgamation, means the date when the amalgamation
takes effect in accordance with sections 224 and 225 of
the principal Act.””]

[CCH note: No 46 of 2014 contains the following
transitional provisions, effective 3 July 2014:

34 TRANSITIONAL PROVISION RELATING TO
AMENDMENTS TO PART 15 OF PRINCIPAL ACT

34(1) An application for an order under section 236(1)
of the principal Act that has been made before the
commencement of section 30 of this Act is to be
continued and determined as if section 30 of this Act had
not been enacted.

34(2) Section 236A of the principal Act, as inserted by
section 30 of this Act, applies to any application for an
order under section 236(1) of the principal Act that is
made after the commencement of section 30 of this
Act.™]

[CCH note: No 102 of 2013 contains the following
transitional provisions, effective 1 April 2014 (LI 2014/52, ¢l
3

‘44 TRANSITIONAL PROVISION

44(1) The Companies Act 1993, as amended by sections
24 to 43, applies to a company or an overseas company
in relation to accounting periods that commence on or
after the commencement of this section.

44(2) The Companies Act 1993 and the Financial
Reporting Act 1993 (and the regulations and order
referred to in section 54(2) and (3)), as in force before the
commencement of this section, continue to apply to a
company or an overseas company in relation to
accounting periods that commenced before the
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commencement of this section as if this Act and the

1993 (whether under section 55 of the Financial
Financial Reporting Act 2013 had not been enacted.

Reporting Act 2013 or otherwise).
44(3) Unless the context otherwise requires, a reference
to financial statements or group financial statements in
the Companies Act 1993 (other than sections 200 to
2070} includes financial statements or group financial
statements prepared under the Financial Reporting Act

44(4) This section is subject to sections 55 and 56 of the
Financial Reporting Act 2013 (which require issuers, on
a transitional basis, to continue complying with the
Financial Reporting Act 1993 and provide transitional
tules for FMC reporting entities).””]

An Act to reform the law relating to companies, and, in particular,—
(a) to reaffirm the value of the company as a means of achieving economic and social

benefits through the aggregation of capital for productive purposes, the spreading of
economic risk, and the taking of business risks; and

(b) to provide basic and adaptable requirements for the incorporation, organisation, and
operation of companies; and

(¢) to define the relationships between companies and their directors, shareholders, and
creditors; and

(d) to encourage efficient and responsible management of companies by allowing
directors a wide discretion in matters of business judgment while at the same time
providing protection for sharcholders and creditors against the abuse of
management power; and

(e) to provide straightforward and fair procedures for realising and distributing the
assets of insolvent companies

[28 September 1993]
BE IT ENACTED by the Parliament of New Zealand as follows:

SECTION 1 SHORT TITLE AND COMMENCEMENT
1(1) [Shorttitle] This Actmay be cited as the Companies Act 1993,
1(2) [Commencement] This Actshall come into force on 1 July 1994,

Sec 1(1) CCH New Zealand Limited
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PART 1 — PRELIMINARY

SECTION 2 INTERPRETATION
2(1) [Definitions] In this Act, unless the context otherwise requires,—

accounting period, in relation to a company, means a year ending on a balance date of
the company and, if as a result of the date of the registration of the comparny or a change
of the balance date of the company, the period endir}g on that date is longer or shorter
than a year, that longer or shorter period is an accounting period

address for service in relation to a company, means the company’s address for service
adopted in accordance with section 192

annual meeting means a meeting required to be held by section 120

annual report—
(a) means a report prepared under scction 208; and

(b) does not include a concise annual report

History

Definition of “‘annual report”” inserted by No 62 of 2006, s

4(3), effective 18 June 2007.

applicable auditing and assurance standard has the same meaning as in section 5 of
the Financial Reporting Act 2013

History

Definition of “‘applicable auditing and assurance standard”’

inserted by No 102 of 2013, s 24(6), effective 1 April 2014

(L12014/52, ¢l 3(1).

applicable financial reporting standard has the same meaning as in section 5 of the
Financial Reporting Act 2013

History

Definition of ‘“‘applicable financial reporting standard™”

inserted by No 102 of 2013, s 24(6), effective 1 April 2014

(L12014/52, ¢l 3(1)).

balance date, in relation to a company or an overseas company, has the same meaning as
in section 41 of the Financial Reporting Act 2013

History

Definition of ““balance date”” replaced by Ne 102 of 2013, s
24(1), effective 1 April 2014 (LI 2014/52, cl 3(1)). Former
definition read:

“‘halance date has the meaning set out in section 7 of
the Financial Reporting Act 19937,

board and board of directors have the meanings set out in section 127

charge includes a right or interest in relation to property owned by a company, by virtue
of which a creditor of the company is entitled to claim payment in priority to creditors
entitled to be paid under section 313; but does not include a charge under a charging
order issued by a court in favour of a judgment creditor

Sec 2(1)
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class has the meaning set out in section 116
code company has the meaning set out in section 2(1) of the Takeovers Act 1993

History

Definition of “‘code company’” inserted by No 46 of 2014, s
27, effective 3 July 2014.

company means—
(a) acompany registered under Part 2:

(b) a company reregistered under this Act in accordance with the Companies
Reregistration Act 1993

concise annual report, in relation to a company and an accounting period, means a
report on the affairs of the company during that period that is prepared in accordance
with the requirements prescribed in regulations made under this Act

History

Definition of “*concise annual report”” inserted by No 62 of
2006, s 4(3), effective 18 June 2007.

constitution means a document referred to in section 29
control interest has the meaning set out in sections 365B to 365E

History

Definition of *‘control interest”™ inserted by No 46 of 2014, s
36, effective 1 May 2015 (LT 2014/273).

court means the High Court of New Zealand

designated settlement system has the meaning set out in section 156M of the Reserve
Bank of New Zealand Act 1989

History

Definition of *“designated settlement system’” inserted by No
53 of 2009, s 16, effective 24 November 2009.

director has the meaning set out in section 126
distribution, in relation to a distribution by a company to a shareholder, means—

(a) the direct or indirect transfer of money or property, other than the company’s own
shares, to or for the benefit of the shareholder; or

(b) the incurring of a debt to or for the benefit of the sharcholder—

in relation to shares held by that shareholder, and whether by means of a purchase of
property, the redemption or other acquisition of shares, a distribution of indebtedness, or
by some other means

dividend has the meaning set out in section 53
document means a document in any form; and includes—
(a) any writing on any material; and
(b) information recorded or stored by means of a tape recorder, computer, or other
device; and material subsequently derived from information so recorded or stored;
and
(c) abock, graph, or drawing; and

Sec 2(1) CCH New Zealand Limited
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d) a photograph, film, negative, tape, or other device in which 1 or more visual
images are embodied so as to be capable (with or without the aid of equipment) of
being reproduced

enforcement country means a country, State, or territory outside New Zealand
prcscribed for the purposes of section 10(d)

History

Definition of “enforcement country’” inserted by No 46 of
2014, s 8, effective 1 May 2015 (L1 2014/273),

entitled persen, in relation to a company, means—
(a) ashareholder; and

(b) a person upon whom the constitution confers any of the rights and powers of a
sharcholder

exempt company (repealed)

History

{a) Accounting periods that have not ended at the

Definition of “‘exempt company™ repealed by No 102 of
commencement of that subsection; and

2013, s 24(2), effective 1 April 2014 (LT 2014/52, <l 3(1)).
Former definition read:

(b) Accounting periods that commence after the

“pxempt company has the meaning set out in section . h
commencement of that subsection.”]”’

6A of the Financial Reporting Act 1993

[CCH note: The definition of *‘exempt company”! in s Definition of “*exempt company’’ replaced by No 62 of 2006,

2(1) of the Companies Act ]993_ was repealed and o 4(1), effective 22 November 2006. ormer definition read:
substituted by s 4(1) of the Companies Amendment Act

(No 2) 2006 (No 62 of 2006). The amendment Act also
contained a transitional provision in s 4(2) dealing with
the accounting periods to which the amendment made by
s4(1) applies. Section 4(2) is reproduced below:

““‘Exempt company” has the meaning set out in section
2 of the Financial Reporting Act 1993:,

Definition of “‘exempt company’ inserted by No 115 of

“(2) Subsection (1) applies in respect of— 1996, s 2, effective 2 September 1996.

existing company means a body corporate registered or deemed to be registered under
Part 2 or Part 10 of the Companies Act 1955, or under the Companies Act 1933, the
Companies Act 1908, the Companies Act 1903, the Companies Act 1882, or the Joint
Stock Companies Act 1860

financial markets participant has the same meaning as in section 4 of the Financial
Markets Authority Act 2011
History

Definition of ¢“financial markets participant’” inserted by No
S0f 2011, s 82 and sch 3, pt |, effective 1 May 2011.

financial product has the same meaning as in section 7 of the Financial Markets
Conduct Act 2013

History

Definition of **financial product’ inserted by No 70 of 2013,
5150 and sch, effective 1 December 2014 (LI 2014/325).

Sec 2(1)
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financial statements has the same meaning as in section 6 of the Financial Reporting
Act 2013

History
Definition of “financial statements™ replaced by No 102 of

2013, s 24(3), effective 1 April 2014 (LT 2014/52, ¢l 3(1)).
Former definition read:

“financial statements has the meaning set out in
section 8 of the Financial Reporting Act 1993".

FMA means the Financial Markets Authority established under Part 2 of the Financial
Markets Authority Act 2011
History

Definition of <‘FMA’” inserted by No 5 of 2011, s 82 and sch
3, pt 1, effective 1 May 2011.

generally accepted accounting practice has the same meaning as in section § of the
Financial Reporting Act 2013

History

Definition of “‘gencrally accepted accounting practice™

inserted by No 102 of 2013, s 24(6), effective 1 April 2014.

group financial statements has the same meaning as in section 7 of the Financial
Reporting Act 2013

History
Definition of “‘group financial statements’” replaced by No

102 of 2013, s 24(4), effective 1 April 2014 (LI 2014/52, cl
3(1)). Former definition read:

‘““group financial statements has the meaning set out in
section 9 of the Financial Reporting Act 1993°"

group of companies (repealed)
History
Definition of “‘group of companies’ repealed by No 102 of

2013, s 24(3), effective 1 April 2014 (LT 2014/52, <l 3(1)).
Former definition read:

“group of companies has the meaning set out in section
2 of the Financial Reporting Act 1993,

holding company has the meaning set out in section 5

interest group has the meaning set out in section 116

interested, in relation to a director, has the meaning set out in section 139
interests register means the register kept under section 189(1)(c)

licensed insurer has the same meaning as in section 6(1) of the Insurance (Prudential
Supervision) Act 2010
History

Definition of *“licensed insurer’” inserted by No 111 of 2010,

s 241 and sch 3, pt 2, effective 1 February 2011 (SR

2010/446).

licensed market has the same meaning as in section 6(1) of the Financial Markets
Conduct Act 2013

History

Definition of *‘licensed market”™ inserted by No 70 of 2013, s
150 and sch, effective 1 December 2014 (L1 2014/325).

Sec 2(1) CCH New Zealand Limited
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limited partnership has the meaning set out in section 6 of the Limited Partnerships Act
2008

History
i ership” inserted by No 46 of
efinition of limited pm‘tmt:slnp mafﬂ;t'e Yy
1-30{2“5[8 effective 1 May 2015 (L12014/273).

listed issuer has the same meaning as in section 6(1) of the Financial Markets Conduct
Act 2013

History
“isted issuer” inserted by No 70 of 2013, s

ition of b
A ffective 1 December 2014 (LT 2014/325).

150 and sch, €
major transaction has the meaning set out in section 129(2)

New Zealand register means the register of companies incorporated in New Zealand
kept pursuant to section 360(1)(a)

ordinary resolution has the meaning set out in section 1053(2)

gverseas company meansa body corporate that is incorporated outside New Zealand

overseas limited partnership has the meaning set out in section 4 of the Limited
partnerships Act 2008

History

Definition of **overseas limited partnership”’ inserted by No
46 of 2014, 5 8, effective 1 May 2015 (LI 2014/273).

gverseas register means the register of bodies corporate that are incorporated outside
New Zealand kept pursuant to section 360(1)(b)

personal representative, in relation to an individual, means the executor, administrator
or trustee of the estate of that individual

pre-emptive rights means the rights conferred on shareholders under section 45
prescribed form means 2a form prescribed by regulations made under this _Act that
contains, or has attached to it, such information or documents as those regulations may
require

property means property of every kind whether tangible or intangible, real or per.sona.l,
corporeal or icorporeal, and includes rights, interests, and claims of every kind in
relation to property however they arise

receiver has the same meaning as in section 2(1) of the Receiverships Act 1993

History

Definition of “‘receiver’” inserted by No 56 of 2006, s 4(1),

effective 1 November 2007 (Companics Amendment Act

2006 Commencement Order SR 2007/297).

records means the documents required to be kept by a company under section 189(1)
redeemable has the meaning set out in section 68

registered office has the meaning set out in section 186

Registrar means the Registrar of Companies appointed in accordance with section
357(1)

Sec 2(1)
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related company has the meaning set out in subsection (3)
relative, in relation to any person, means—
(a) any parent, child, brother, or sister of that person; or
(b) any spouse, civil union partner, or de facto partner of that person; or

(ba) any parent, child, brother, or sister of a spouse, civil union partner, or de facto
partner of that person; or

(c) anominee or trustee for any of those persons
History
Definition of “‘relative’” amended by No 3 of 2005, s 7 and

sch 1, by replacing para (a) and (b) and inserting para (ba);
effective 26 April 2005, Former para (a) and (b) read:

(b) Any parent or child or brother or sister of a spouse of
that person; or™.

““{a) Any parent or spouse or child or brother or sister of
that person; or

relevant interest has the meaning set out in section 146

secured creditor, in relation to a company, means a person entitled to a charge on or
over property owned by that company

securities (repealed)

History
Definition of “*securities’ repealed by No 70 of 2013, s 150 “securities has the same meaning as in the Securities
and sch, effective 1 December 2014 (L] 2014/325). Former Act 1978

definition read:

share has the meaning set out in section 35

share register means the share register required to be kept under section 87
shareholder has the meaning set out in section 96

solvency test has the meaning set out in section 4

special meeting means a meeting called in accordance with section 121

special resolution means a resolution approved by a majority of 75% or, if a higher
majority is required by the constitution, that higher majority, of the votes of those
shareholders entitled to vote and voting on the question

spouse, in relation to a person (A), includes a person with whom A has a de facto
relationship (whether that person is of the same or a different sex) and a civil union
partner

History

Definition of “*spouse’” inserted by No 56 of 2006, s 4(2),
effective 1 November 2007 (Companies Amendment Act
2006 Commencement Order SR 2007/297),

Spouse (repealed)

History

Definition of “‘spouse’” repealed by No 3 of 2005, s 7 and sch

. “““Spouse’, in relation to a person, includes a person with
1, effective 26 April 2005, Former definition read:

whom that person has a relationship in the nature of
marriage:’’.

Sec 2(1)
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stock exchange means—
(a) alicensed market; or
(b) a financial product market that is authorised to operate in an overseas jurisdiction

in accordance with the laws of that jurisdiction

[CCH note: 11 2014/326, Sch 1, cl 30(2)(a), provides that  that occurred before commencement, a ?egistered market
during the transitional period (No 69 of 2014, sch 4) the  within tl_]a mcan_mg of‘s 2(1) of the Securities Markets Act
definition of stock exchange in s 2(1) must bg treated as 1988 as in force immediately before commencement. |
inchuding, in respect of any action, event, or cireumstance

History

Definition of *‘stock exchange”’ inserted by No 70 of 2013, s
150 and sch, effective 1 December 2014 (L1 2014/325).

subsidiary has the meaning set out in section 5

Surplus assets means the assets of a company remaining after the payment of creditors’
claims and available for distribution in accordance with section 313 prior to its removal
from the New Zealand register

ultimate holding company, in relation to a company, means a body corporate that—
(a) is a holding company of the company; and
(b) is itself not a subsidiary of any body corporate

History

Definition of “ultimate holding company’’ inserted by No 46
of 2014, s 8, effective 1 May 2015 (L1 2014/273).

ultimate holding company information has the meaning set out in section 94A

History

Definition of “‘ultimate holding company information”
inserted by No 46 of 2014, s §, effective 1 May 2015 (L1
2014/273).

working day means a day of the week other than—

(a) Saturday, Sunday, Good Friday, Easter Monday, Anzac Day, the Sovereign’s
birthday, Labour Day, and Waitangi Day; and

(ab) if Waitangi Day or Anzac Day falls on a Saturday or a Sunday, the following
Monday; and

(b) a day in the period commencing with 25 December in any year and ending with 2
January in the following year; and

(¢) if 1 January in any year falls on a Friday, the following Monday; and

(d) if 1 January in any year falls on a Saturday or a Sunday, the following Monday and
Tuesday.
History
Definition of “‘working day”” amended by No 19 of 2013, 5 8

and sch 1, pt 2, by inserting para (ab); effective 1 January
2014,

Sec 2(1)
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SECTION 4 MEANING OF SOLVENCY TEST
4(1) |Criteria] For the purposes of this Act, a company satisfies the solvency test
if—

(a) the company is able to pay its debts as they become due in the normal course of
business; and

(b) the value of the company’s assets is greater than the value of its liabilities including
contingent liabilities.
4(2) |Matters requiring consideration] Without limiting sections 52 and 55(3), in
determining for the purposes of this Act (other than sections 221 and 222 which relate to
amalgamations) whether the value of a company’s assets is greater than the value of its
liabilities, including contingent liabilities, the directors—
(a) must have regard to—

(i) the most recent financial statements of the company that are prepared under
this Act or any other enactment (if any); and

(ia) the accounting records of the company; and

(ii) all other circumstances that the directors know or ought to know affect, or may
affect, the value of the company’s assets and the value of the company’s
liabilities, including its contingent liabilities:

(b) may rely on valuations of assets or estimates of liabilities that are reasonable in the
circumstances.

History

S 4(2) amended by No 102 of 2013, s 25(1), by replacing
para (a)(i) with para (a)(i) and (ia); effective 1 April 2014 (LI
2014/52, ¢l 3(1)). Former para (a)(i) read:

““(i) the most recent financial statements of the
company that comply with section 10 of the
Financial Reporting Act 1993; and”’.

4(3) [Amalgamated companies] Without limiting sections 221 and 222, in
determining for the purposes of those sections whether the value of the amalgamated
company’s assets will be greater than the value of its liabilities, including contingent
liabilities, the directors of each amalgamating company—

(a) must have regard to—

(i) the most recent financial statements of each amalgamating company that are
prepared under this Act or any other enactment (if any); and

(ia) the accounting records of the amalgamating company; and

(i) all other circumstances that the directors know or ought to know would affect,
or may affect, the value of the amalgamated company’s assets and the value of
its liabilities, including contingent liabilities:

(b) may rely on valuations of assets or estimates of liabilities that are reasonable in the
circumstances,

History

S 4(3) amended by No 102 of 2013, s 25(2), by replacing
para (a)(i) with para (a)(i) and (ia); effective 1 April 2014 (LI
2014/52, €1 3(1)). Former para (a)(i) read:

““(i) financial statements that comply with section 10
of the Financial Reporting Act 1993 and that are

prepared as if the amalgamation had become
effective; and™.

Sec 4(1) CCH New Zealand Limited

part1— Preliminary 45

4) [Contingent liabilities] In determining, for the purposes of this section, the
:glue of a contingent liability, account may be taken of—
(a) the likelihood of the contingency occurring; and

(b) amny claim the company is entitled to make and can reasonably expect to be met to
reduce or extinguish the contingent liability.

SECTION 5 MEANING OF HOLDING COMPANY AND SUBSIDIARY

5(1) I“SubSidia_ry”] For.the purposes of this Act, a company is a subsidiary of
another company if, but only if,—
(a) that other company—
(i) controls the composition of the board of the company; or
(i) isina position to exercise, or control the excrcise of, more than one-half the

maximum number of votes that can be exercised at a meeting of the company;
or

(i) holds more than one-half of the issued shares 01"“ the company, othe~r than ;hares
that carry no right to participate beyond a specified amount in a distribution of
either profits or capital; or

(iv) is entitled to receive more than one-half of every dividend paid on shares

issued by the company, other than shares that carry no right to participate
beyond a specified amount in a distribution of either profits or capital; or

(b) the company is a subsidiary of a company that is that other company’s subsidiary.

52) |“Holding company’’| For the purposes of this Act, a company is another
company’s holding eompany, if, but only if, that other company is its subsidiary.

5(3) [Bodies corporate included] In this section and sections 7 and 8, the expression
company includes a body corporate.

Compare: Corporations Act 1989 s 46 (Aust)

SECTION 6 EXTENDED MEANING OF SUBSIDIARY (repealed)

History

S 6 repealed by No 111 of 2013, 8 5, effective 5 December
2013. Forimer s 6 read:

“SECTION 6 EXTENDED MEANING OF
SUBSIDIARY

subsidiary of another company if, were it a company
within the meaning of section 2 of this Act, it would be a
subsidiary of that other company.”

6 For the purposes of this Act, a company within.thc
meaning of section 2 of the Companies Act 1955 is a

SECTION 7 CONTROL DEFINED

7 For the purposes of section 5, without limiting the circumstances in which the
composition of a company’s board is to be taken to be controllpd by another company,
the composition of the board is to be taken to be so controlled if the other company, by
exercising a power exercisable (whether with or without the consent or concurrence of
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367A(2) [Application of Official Information Act 1982] The Official Tnformg
Act 1982 does not apply to director information.

367A(3) [Interpretation] In this section, director information means a direcy,
date and place of birth. .
Compare: 2008 No 1 s 115
History

S 367A inserted by No 46 of 2014, s 18, effective 1 May
2015 (LT12014/273).

SECTION 368 APPEALS FROM DECISIONS UNDER SECTION 367

368(1) [Power to apply where aggrieved] A person who is aggrieved by a refugg|{y
disclose a document, information, or report under section 367 may appeal to the coun

within 15 working days after being notified of that refusal, or within such further time

the court may allow.

368(2) [Court’s powers] On hearing the appeal, the court may confirm the refusal, g
give such directions, or make such determination in the matter as the court thinks fit,
Compare: 1955 No 63 s 9BA

SECTION 369 INSPECTOR’S REPORT ADMISSIBLE IN LIQUIDATION
PROCEEDINGS

369 Notwithstanding any other Act or rule of law, a report prepared by a person iy
relation to an inspection carried out by him or her under section 365, or in relation m;ﬁ

disclosure under section 365F, 365G, or 365H, is admissible in evidence at the hearing of

an application to the court to appoint a liquidator.
History
$ 369 amended by No 46 of 2014, s 51, by inserting **, or in

relation to a disclosure under section 365F, 365G, or 365H,”
after ““section 365”"; effective 1 May 2015 (L1 2014/273).

SECTION 370 APPEALS FROM REGISTRAR’S DECISIONS :

370(1) [Power to apply where aggrieved] A person who is aggrieved by an actor
decision of the Registrar under this Act may appeal to the court within 15 working days

after the date of notification of the act or decision, or within such further time as the court
may allow.

370(2) [Court’s powers] On hearing the appeal, the court may approve thg
Registrar’s act or decision or may give such directions or make such determination in the
matter as the court thinks fit.

Compare: 1955 No 63 s 9B(1), (2); 1973No 13 5 5 '

SECTION 371 EXERCISE OF POWERS UNDER SECTION 365, 365F, 365G,
OR 365H NOT AFFECTED BY APPEAL 1

371(1) [Effect of appeals on powers and duties] Subject to subsection (2), bul
notwithstanding any other provision of any Act or any rule of law, where a persol
appeals or applies to the court in relation to an act or decision of the Registrar or a persol
authorised by the Registrar under section 365, 365F, 365G, or 365H, until a decision on
the appeal or application is given,—

(a) the Registrar, or that person, may continue to exercise the powers under that sectiol
as if no such appeal or application had been made; and

Sec 367A(2)
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oty 15 excused from fulfilling an obligation under that section by reason of
! S
(b) no per

that appeal or application.

HistorY 52(2). by inserting *,

e 46 of 2014, 5 52(2), by inserting

§ani e B Dy e section 365" effective 1 May
J<F, 3656, 0T 3

ﬁ]ﬁz&l'ﬂm)- issibili i If th | or application 18
(3) [Destruction and admissibility of documents]  [f the appeal or app

371(2)

av hbe—
; nted, as the case may be, _ o i
d]p,wed & gﬁ-lstrar must ensure that, forthwith after the decision of the court is given, any
(a) the Rfﬁ}a document taken or retained by the Registrar, or by a person authori sed by
f}? 3 )éegig,trar in respect of that act or decision, 18 destroyed; and

i j . in relation to that act or decision is
i ation acquired under that section 1n T¢ ] _
# mfoﬁzz in evidence in any proceedings unless the court hearing the proceedings
?d[?vl}fisch it is sought to adduce the evidence is satisfied it was not obtained unfairly.
Cnmp;le- 1955 No 63 s 9B(4); 1973 No 138 5; 1977 No 94 5 3
Hisory
' 46 of 2014, s 52(1), by
s}'ll he?_ql:;%;pw;gl;é,bi T;IESH” oaﬂer “seztion 3657
m’:ﬁ | May 2015 (L1 2014/273).
SECTION 371A SHARING OF INFORMATION WITH FINANCIAL
MIARKETS AUTHORITY
1A(1) [Registrar may supply information or documents to the FMA] The
?:Gg'lsﬁar may provide to the FMA any information, or a copy of any document, that the
istrar— N _
R?f; holds in relation to the exercise or performance of the Registrar’s functions,
owers, or dufies; and _ ,
(b) ionsiders may assist the FMA in the exercise Of performance of the FMA’s
functions, powers, or duties under this Act or any other enactment. .
371A(2) [Registrar may use any information or documgntl The Registrar may use
gf:y information, or a copy of any document, provided to hlm or her !Jy th:a FMA gnder
section () of the Financial Markets Authority Act 2011 in the Registrars gxercise or
performance of the Registrar’s functions, pOwers, o duties. - _ '
371A(3) [Definition of Registrar’s _functions, powers or dqtlesl In this s«e,(a;nt(_mi
Registrar’s functions, powers, or duties means his or hf:r functions, powers, or du 1;25
under this Act or any other enactment (mgludmg ful}ctlnps, powers, or duties as the
Registrar under the Financial Service Providers (Registration and Dispute Resolution)
Act 2008 and the Financial Markets Conduct Act 2013).
History
S 371A(3) amended by No 70 of 2013, s 150 and sch, by  Conduet Act 20137 effective 1 December 2014 (LI
feplacing **Securities Act 1978 with “*Financial Markets 2014/325).
371A(4) [Section applies despite anything to the contrary] This section applies
despite anything to the contrary in any contract, deesl, or doc;L_lment.l o '
371A(5) [Privacy Act 1993 not limited] Nothing in this section limits the Privacy
Act 1993.
History

S 371A inserted by No 5 of 2011, s 82 and sch 3, pt 1,
effective 1 May 2011.

Sec 371A(5)
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SECTION 372 FEES
372(1) [Regulations] The Governor-General may from time to time, by Ordgr ¢
| Council, make regulations prescribing— '
(a) fees or other amounts payable to the Registrar in respect of the performangg ¢
functions and the exercise of powers under this Act: i
(b) amounts payable to the Registrar by way of penalty for failure to
document to the Registrar within the time prescribed by this Act:
(c) fees or other amounts payable to the Registrar in respect of any other matter un’
this Act. i
| 372(2) [Power to refuse if unpaid] The Registrar may refuse to perform a functioy
or exercise a power until the prescribed fee or amount is paid. ‘
372(3) [Regulations may allow waiver of payment] Any Order in Council Made
under subsection (1) may authorise the Registrar to waive, in whole or in part and 071
such conditions as may be prescribed, payment of any amount referred to in paragraph‘;
(b) of that subsection. 3
372(3A) [Remittance of name reservation fee] If the Registrar declines to TESerye g
name or revokes the reservation of a name under section 22, the Registrar may remit the
fee payable in respect of a subsequent application on behalf of the company to reserve g

PART 21 — OFFENCES AND PENALTIES |

i 373 PENALTY FOR FAILURE TO COMPLY WITH ACT _ | ll
SECTIO 0 fine] A person convicted of an offence against any of the following il
”3(,1) 1§fﬁ?g Aci is liable to a fine not exceeding $5,000: | ‘ “
e © 25(5)(a) (which relates to the use of a company name): ‘!H‘
(1) sect%oﬂ el (Which relates to the consideration for which shares are issued):
(2) sectl-on 4 (5) (which relates to the consideration for which convertible financial
3 Secgﬁgtjgcfpﬁﬂns’ and shares are issued): il
3l . 5:2(5) (which relates to distributions to shareholders): |“| I
(4) s-éch.on 60(7) (which relates to offers to shareholders to acquire shares): ‘H \
| 5) SZ::;ZE 61(9) (which relates to the procedure for making a certain type of offer to
'

cholders): . . < |
Sha;on 61(10)(a) (which relates to the procedure for making a certain type of offer ‘
sec

to shareholders): . ; \“
oction 63(9) (which relates to stock exchange acquisitions of a company’s own |

deliver 1

(6

\
name, (8) se ; . 5, |
History 5 shares subject to prior notice to sharcholders): . ) '|| ‘l
: i isitions of a company’s |
S 372(3A) inserted by No 6 of 1994, s 45, cffective T July gA) Section 63(10)(a) (which relates to stock exchar}ge acquisiti pany Il
1994, (i own shares subject to prior notice to shareholders): ‘| |

372(3B) [No fee where name change required] If the Registrar, under section 24(1),
requires a company to change its name, no fee is payable in respect of an application for

the reservation of a name or an application to change the name of the company,

i , |
(9) section 65(3)(a) (which relates to stock exchange acquisitions of a company’s own |
Y shares without prior notice to shareholders):

: ion of a L
History (10) section 69(6) (which relates to the redemption of shares at the option |‘|‘|
§ 372(3B) inserted by No 6 of 1994, s 45, effective 1 July ' company): ‘|‘
1994,

(11) section 70(4) (which relates to the requirement for a company to satisfy the
solvency test on the redemption of shares):

(12) section 71(8) (which relates to special redemptions of shares):

(13) section 71(9)(a) (which relates to special redemptions of shares): | \|‘ |
(14) section 76(7) (which relates to offers of financial ass%stance to acquire shar‘es). |‘|
(15) section 77(4) (which relates to the recuirement to sat? sty thelsolven(-:y test): | ‘l‘l\
(16) section 78(8) (which relates to offers of financial assistance in certain cases):
(1%) section 78(9)(a) (which relates to offers of financial assistance in certain cases): |
(18) section 80(2)(a) (which relates to the provision of financial assistance not exceeding i
5% of shareholders’ funds): N |}|”
(19) section 83(5)(a) (which relates to statements of sharcholders’ rights): |
(20) section 84(6)(a) (which relates to the transfer of shares): ‘|“
(21) section 85(2)(a) (which relates to the transfer of shares under an approved system):
(22) section 95(7)(a) (which relates to share certificates): il
(23) section 108(6) (which relates to the requirement to satisfy the solvency test): i
(24) section 122(7)(a) (which relates to resolutions in lieu of meetings): i

Sec 373(1) I

372(4) |Fees recoverable as debt to Crown] Any fee or amount payable to the

Registrar is recoverable by the Registrar in any court of competent jurisdiction as a debt
due to the Crown.

Compare: 1955 No 635 8; 1973 No [353; 1975 No 137 s 4

Sec 372(1) CCH New Zealand Limited New Zealand Gompanies Legislation
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(¢) section 377 (which relates to false statements):

(d) section 378 (which relates to the fraudulent use or destruction of property):
(e) section 379 (which relates to falsifying records):

(f) section 380 (which relates to carrying on business fraudulently or dishonesg'?

incurring debt):

(g) section 382(4) (which relates to persons prohibited from managing companies);

(h) section 383(6) (which relates to actin
by the court):

(i) section 385(9) (which relates to acting as a director of a co
the management of a company while prehibited by the Registrar or the FMA):
(j) section 386A(2) (which relates to acting as a director of a phoenix company),
History

S 373(4) amended by No 46 of 2014, s 58 and sch 2. by (i)

Companies Act 199

g as a director of a company while Prohibigg

mpany or taking part i

‘ ] 4 . S 373(4) amended by No 5 of 11

m'sert‘l‘ng pa.r;} (aaa); and (ii) replacing in para (h) “*383(5)> inserting in para (f‘) ‘?or ?]16201“&5{;'8’2;;[131-5(‘:])]5! o 1.1(_:;3;

with “*383(6)""; effective 11 September 2014 (LI2014/273), effective 1 May 2011. S
S 373(4) amended by No 56 of 2 i

S 3'.?(4) amended by No 46 0f 2014, s 5, by inserting in para para  (j); eff(zc:r:ivey 1 Noiem%tl?: 523090(%2)1 Fg lﬂsm(.“_‘: |

(f) “‘or dishonestly incurring debt” after “fraudulently”;  Amendment Act 2006 Commencement ier

effective 3 July 2014, 2007/297)). " Orloi

SECTION 374 PENALTIES THAT MAY BE IMPOSED ON DIRECTORS IN
CASES OF FAILURE BY BOARD OR COMPANY TO COMPLY WITH ACT

374(1) [$5,000 _ﬁne] A director of a company who is convicted of an offence againg
any of the following sections of this Act is liable to a fine not exceeding $5,000:

(a) section 25(5)(b) (which relates to the use of a company name):

(b) section 61(10)(b) (which relates to the procedure for making a certain t '
to shareholders): S & oerein e oS

{(c) section 63( 10)(b) (which relates to stock exchange acquisitions of a company’s own
shares subject to prior notice to sharcholders): '

(d) section 65(3)(b) (which relates to stock exchange acquisitions of a company’s own
shares without prior notice to shareholders):
(e) section 71(9)(b) (which relates to special redemptions of shares):

(f) section 78(9)(b) (which relates to offers of financial assistance in certain cases):

{g) section 80(2)(b) (which relates to the provision of financial assi '
exceeding 5% of shareholders” funds): O aisanc

(h) section 83(5)(b) (which relates to statements of sharcholders’ rights):

(i) section 84(6)(b) (which relates to the transfer of shares):

(j) section 85(2)(b) (which relates to the transfer of shares under an approved system):
(k) section 95(7)(b) (which relates to share certificates):

Sec 374(1)

CCH New Zealand Limited
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liies
] __Offences and pena
part 21
(8) (which relates to unanimous assent to certain types of action):

tion 122(7)(b) (which relates to resolutions in lieu of meetings):
e ‘on 188(6) (which relates to a requirement to change a company’s registered

(1) section 107

(n) sect

fice): . : .
Ofct(j:oi 218(2)(b) (which relates to the obligation to provide copies of documents).
(g) sectl

History ded by No 46 of 2014, s 58 and sch 2, by
§ 7(1) amentC By after “63(10)7; effective 11

inserting i B A 014/273).
Sept

201 . i
:(:;er [$10,000 fine] A director of a company whe:isconvieted of an offenceagains
37 i

¢ the following sections of this Act is liable to a fine not exceeding $10,000:
any Ol'l

(1) (repea'l'ed)

(2) gection 32(4) ( ..
(-3) section 33(6) (which relates to a new form of constitution):

(4) section 43(2) (which relates to the obligation of the board to deliver a notice of the
~ igsue of shares): . |
(5) section 44(6) (which relates to the issue of shares with the approval of .
shareholders): . .
(6) section 47(9) (which relates to the consideration for which shares are 1§sucd): | M
(7) section 49(6) (which relates to the consideration for which convertible financial ‘
products, options, and shares are issued): ‘
(8) section 58(4) (which relates to the acquisition by a company of its ?wn shares):
(9) section 87(4)(b) (which relates to the obligation to keep a share. register):
(10) section 88(5)(b) (which relates to the place where the sha-re regls.ter must be kept):l ‘
(10A) section 94B(3) (which rel‘ates to .the obligation to give notice of a change in I
ultimate holding company information): |
(11) section 159(3) (which relates to the obligation to give notice of a change of
directors):
(12) section 176(4) (which relates to alterations to the constitution of a company by the
court): .‘l
(13) section 189(5)(b) (which relates to company records): I
(14) section 190(3) (which relates to the form in which company records are kept):
(15) section 195(3)(b) (which relates to the place where accounting records must be .l
kept):
(16) section 207Q(3)(b) (which relates to the appointment of an auditor):
(16A) (repealed)
(17) section 207R(2)(b) (which relates to the notification of the resignation of an

which relates to the adoption and alteration of a constitution):

auditor):

(18) section 207W(2) (which relates to the attendance of auditors at meetings of
shareholders):

New Zealand Companies Legislation Sec 374(2)

LEREReRaae e nannnunnto oot onnnnunnnnnntnonionnnnunonnnnunitinnitiiitii



382 383

Companies Ag __offences and penalties

5 £2004, s 21(1) and (2), by (i)
an . S 374(2) amended by No _2_4 _of?_() and (2 /40
(19) section 208(3) (which relates to the d ty to prepare an annual report): 0 62 otfl 5210%7}1[;%}? (rﬁ)ialgzg)p;:; S AT e by woiking L0
g

| : o nd (22 with ©210(7)°’; effective 15 April 2004.
o 2007. Former para (21) and (22)
(20) (repealed) ! § 3742)(1) repealed by No 6 of 1994, 5 47, effective 1 July
\ fon 209C3) e selgies t e duty 0 send 1994, Former para (1) read:
g&scﬂoﬂ_ hareholders): | | | -
gcton ) (whm;l l-eholde:rs wha elect not t© constiution or alteration to
to shar pefutin
al statements 10 7 o |
: 1) . | ‘t
s victed of an offence agains
' f a company who is con
; ne] A director o
(550,000 i

following sections of this Act is liable to a fine not exceeding $50,000:
he follo

i i ds):
i to the keeping of accounting records
secti 194(4) (which relates | : . |
ﬂ'on 20’5(}(3) (which relates to the preparation, audit, and registration of
ction

(21) section 209(7) (which relates to the obligation to make the anmual report
to shareholders):

(22) section 209A(5) (which relates to the obligation to send cop
concise annual reports to shareholders on request):

(22A) section 209B(3) (which relates to makin
reports available by electronic means):

ies of annual Tepor

!
g annual reports and concise apn

(23) section 214(10) (which relates to the obligation to file an annual return):

(24) section 215(2)(b) (which relates to public inspection of company records): L9 ﬁ-ﬁaﬂ{:iﬂl statements).

(25) section 216(2)(b) (which relates to ingpection of company records by shareholdg, serted by No 102 of 2013, 3 40(2), effective 1
y €]

4(L12014/52, cl 3(1)).
I(()N 375 PROCEEDINGS FOR OFFENCES

(26) section 236(5) (which relates to the approval of arrangements,

_ amalgamationg
compromises by the court):

(27) section 237(3) (which relates to the power of the court to make additional ord i

) (repealed)
connection with the approval of an arrangement or amalgamation or compromise):

i jection 373 of this
Subsections (1), (2), and (3) of section 2
| | : i : £2011, 5413 and sch 3, pt 1. @5
(28) section 333(5)(b) (which relates to name reservation by overseas companies); ﬁ';cﬁcgo% gg% Fpll Al SR  sheai -
. ' istrati i (b) Section 374 of this Act —
(29) section 334(6)(b) (which relates to the registration of overseas companies):

175(1) [Triable summarily] The offences specifie are triable summarily.

(30) section 339(2)(b) (which relates to changes in the constitution of an ove
company):

(31) section 340(6)(b) (which relates to the filing of annual returns by over “375(2) [Triable 011(4_)infdictr:}cntg?aﬂ;;ihiso}f{:?u;iz
| i in subsection of section
CompameS): specified in sul

triable on indictment.™

32 g t] 3 ) ealed by No 81 of 2 1, 5413 and s 1
section 365G 4 ] ] Tep Y 1 of 2011, 3 and sch 3, pt 1,
1c ]el “] R 2 w! July 2( 13 (SR 2013 162). Former s 3 15(2] read
strar's po ers ( / )

disclose their controllers).

[CCH note: No 46 of 2014, s 58 and sch 2, purports to  “*208(3). CCH notes that this
amend s 374(2), paragraph (20), by replacing *“208(2)" with by No 102 of 2013.]

( ) -
to require direcg [Time limit] Despite anything to the contrary in section 25 of the Criminal

paragraph was earlier rep rocedure Act 2011,—

ime i against
‘harging document may be filed at any time in respect of an offence agains
) a ¢

History section 373(4); and i ified in section 373(1) or (2), or
e : : nce spect et

S 374(2) amended by No 46 of 2014, s 58 and sch 2, by () (16A) section 196(3B) (which relates to the notifica the limitation peried in respect of an o eh £ p3 cars after the date on which the

teplacing in para (5} “44(5) with “*44(6)"’; and (ii) iserting of the resignation of an auditor); section 374 of this Act ends on the date that 18 3 ¥

in para (17) “(b)" after ““207R(2)"’: effective 11 September e

2014 (LI 2014/273).

(17) section 196(7)(b) (which relates to the appoin

offence was committed.
of an auditor):

S 374(2) amended by No 46 of 2014, s 58 and sch 2, by (i)
inserting para (10A); and (ii) inserting para (32)"; effective 1 {18) section
May 2015 (LT 2014/273),

206(3) (which relates to aceess.

= 3 i 4y
33 aced b g A s 413 an 12 formation for an offence eferred to in subsection Q
Iep and sc! P 1

) 5(3) 1 y No of 2011,

1 July 2013 (SR 2013/162) Former s 375(3) read: this section may be laid at any time within 3 years after
e 1 July .

the date of the offence.”
S 374(2) amended by No 102 of 2013, s 40(1), by replacing B i st il

para (15)+20) with para (15)~(19); effective 1 April 2014

(19) section 207(2) (which relates to the attendance

auditors at meetings of shareholders): i Proceedings Act 1957, any ) . .
(L12014/52, ¢l 3(1)). Former para (151-(19) read: - ] e S double conviction] Nothing in sections
. ) ) ‘ (20) section 208(2) (which relates to the duty to pre 4) [Other liability unaffected, but no dou
(15) section 194(4) (which relates to the keeping of an annual report);” ¥
accounting records):

1all b
to 380 affects the liability of any person under any other Ac.t’.bl_lt nfo aEerz(t)}?elsthBt he-_.
ted of an offence against any of those sections and a provision of any

ect of the same conduct.

S 374(2) amended by No 70 of 2013, s 150 and sc
replacing in para (7) “‘securities’” with ““financial prod
effective 1 December 2014 (LI 2014/325).

(16) section 195(3)(b) (which relates to the place where
accounting records must be kept):

) Sec 375(4)
Sec 374(2) CCH New Zealand Limit Zealand Companies Legislation
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SECTION 376 DEFENCES

376(1) [Defences relating to board’s duty] Tt is a defence to a director chargeq
an offence in relation to a duty imposed on the board of a company if the director py
that—

ation] For the purposes of this section, a person who voted in

T 1 ; 2
[Interpre £ a statement at a meeting is deemed to have authorised the making

: of the making O

1955 No 63 s 461; 1980 No 43 547
(a) the board took all reasonable and proper steps to ensure that the requirems, 95

this Act would be complied with; or RAUDULENT USE OR DESTRUCTION OF PROPERTY

oN 378 F
(b) he or she took all reasonable and proper steps to ensure that the board Co; Eyery director, employee, or sharcholder of a company who—

VAL e YequtSIBES o this Aty or ' ulently takes or applies property of the company for his or her own use or
L1

fit, or for a use or purpose other than the use or purpose of the company, or for
flse’()]' benefit of a person other than the company; or

(c) in the circumstances he or she could not reasonably have been expected t
steps to ensure that the board complied with the requirements of this Act,

376(2) [Defences relating to company’s duty] It is a defence to a director ¢ of the company—
with an offence in relation to a duty imposed on the company if the director proves { dulently conceals or daiiys propetis P 3 ion 373(4)

El / L. o i t out ction 3
(a) the company took all reasonable and proper steps to ensure that the requireme s an offence, and is liable on conviction fo the penalties set outin se

this Act would be complied with; or ' 1955 No 63 s 461A; 1980 No 43 s 47

(b) he or she took all reasonable steps to ensure that the company complied wi;

requirements of this Act; or ive
od by No 46 of 2014, 5 6, by inserting in para (a) ~ company’’, after ““use or purpose of the company’’; effective
d uze or benefit of a person other than the 3 July 2014.

ION 379 FALSIFICATION OF RECORDS

[Offences in relation to documents] Every director, employee, or
der of a company who, with intent to defraud or deceive a person,—

(c) in the circumstances he or she could not reasonably have been expected to
steps to ensure that the company complied with the requirements of this Act.

SECTION 377 FALSE STATEMENTS

377(1) [Statements with respect to documents] Every person who, with Tespec

document required by or for the purposes of this Act,— destroys, parts with, mutilates, alters, or falsifies, or is a party to the destruction,
1 g ?

mutilation, alteration, or falsification of any register, accounting records, book,

(a) makes, or authorises the making of, a statement in it that is false or misleadjng__ﬁ"
paper, or other document belonging or relating to the company; or

material particular knowing it to be false or misleading; or

(b) omits, or authorises the omission from it of, any matter knowing that the omi

makes the document false or misleading in a material particular— B i e B O s et Bt

: ~ records, book, paper, or other document belonging or relating to the company—

commits an offence, and is liable on conviction to the penalties set out in section 373 mits an offence, and is liable on conviction to the penalties set out in section 373(4).

377(2) [Statements relating to company affairs] Every director or employee of
company who makes or furnishes, or authorises or permits the making or furnishing of
statement or report that relates to the affairs of the company and that is fals
misleading in a material particular, to—

) |Offences in relation to devices for keeping, etc, docur_nents] E_very person
relation to a mechanical, electronic, or other device used in connection with the
or preparation of any register, accounting or other records, index, book, paper, or

ng .
document for the purposes of a company or this Act,—

(a) a director, employee, auditor, shareholder, debenture holder, or trustee for . .
debenture holders of the company; or records or stores in the device, or makes available to a person from the device,

(b) a liquidator, liquidation committee, or receiver or manager of property of the ‘:matter B s orshe knoves tobe false armisleading 16 4 matsrial particalac; of

e ith intent to falsify or render misleading any such register, accounting or other
records, index, book, paper, or other document, destroys, removes, or falsifies
~ matter recorded or stored in the device, or fails or omits to record or store any

- matter in the device—

(c) if the company is a subsidiary, a director, employee, or auditor of its holdi
company; or

(d) astock exchange or an officer of a stock exchange,— - - |
nits an offence, and is liable on conviction to the penalties set out in section 373(4).

knowing it to be false or misleading, commits an offence, and is liable on convicti i
pare: 1955 No 63 5461C; 1980 No 43 s 47

the penalties set out in section 373(4).

Sec 376(1) CCH New Zealand Limited aland Companies Legislation Sec 379(2)
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SECTION 380 CARRYING ON BUSINESS FRAUDULENTLY OR

1n subsection (4),
DISHONESTLY INCURRING DEBT

llnterpretatiﬁnl

+ means that the company 18 unable to pay its debts.
380(1) [Carrying on business fraudulently] Every person who is knowingly 5 :
to a company carrying on business with intent to defraud creditors of the company qr,

other person or for a fraudulent purpose commits an offence and is liable on Convict
the penalties set out in section 373(4).

s 7(2), effective 3 July
e by No 46 of 2014, 8
{mserled y

i . 1955 No 63 s 461D; 1980 No 43 5 47
380(2) [Inducing giving credit; certain dealings with property] Every director i '
company who,— '

amended by No 46 of 2014, s 7(1), by

. ing;lislmnesﬂy incurring debt” after “‘business
effective 3 July 2014.

OoN 381 IMPROPER USE OF “LIMITED”’
. not being incorporated with limited liability, whether alone or

. 4 [ = b ‘

5 rsons, carries on business under a name or t11;.]e of which le}tefi or a
other I-":r i tation of that word is the last word, commits an offence and is liable on
tion

ion to the penalty set out in section 373(2).
.- 1955 No 63 5 462
- 'JON 382 PERSONS PROHIBITED FROM MANAGING COMPANIES

[Persons prohibited] Where— - )
i i nection with the promotion,

1) 4 n has been convicted of an offence: in con : ‘

-} ?‘ f;;i?on or management of a company (bemg an offence that is punishable by a

: of inrjlprisonment of not less than 3 months); or

(a) by false pretences or other fraud induces a person to give credit to the compan:
(b) with intent to defraud creditors of the company,—

(i) gives, transfers, or causes a charge to be given on, property of the compa

; who
any person; or | Any petson s

(if) causes property to be given or transferred to any person; or

(iii) caused or was a party to execution being levied against property of
company— '

commits an offence and is liable on conviction to the penalties set out in section 373(4),

380(3) |[Offence] Every director of a company commits an offence and 1s liable

conviction to the penalties set out in section 373(4), who, with intent to defraud a cr

or creditors of the company, does any thing that causes material loss to any creditor.

History term .

' : ; f sections 377 to 380 or of
= been convicted of an offence under any o :

a person has dishonesty as defined in section 2(1) of the Crimes Act

S 380(3) inserted by No 56 of 2006, s 33, effective 1
November 2007 (Companies Amendment Act 2006

Commencement Order (SR 2007/297)). any crume invol ving

. 961,—

380(4) [Dishonestly incurring debt] Every director of a company commits an 1

offence and is liable on conviction to the penalties set out in section 373(4) if—
(a) the company incurs a debt (the debt); and

(b) the company—

. erson shall not, during the period of 5 years after the conyic'fion or the judgment, be
dt‘or or promot’er of, or in any way, whether directly or indirectly, b_e concerned or
.rt in the management of, a company, unless that person first obtains the leave of

; . iti rt thinks fit.
(i) is insolvent at the time that it incurs the debt; or ourt which may be given on such terms and conditions as the cou

(i) becomes insolvent by incurring the debt; or

: ded by No 46 of 2006, s 25 and sch, by
2014, s 53, by replacing para 8 382.“) amen 4 .
gﬁgﬂ:ﬂ Idc;lflg I;i‘])lz;é(cl’_fl 2014/373). %ormer para (a)  Tepealing para (c); effective 29 February 2008 (SR

(iif) 1is insolvent at the time that it incurs debts that include the debt; or ; € 2007/369). Former para (c) read:

(iv) becomes insolvent by incurring debts that include the debt; and ‘(a)a person has been comvicted under any of ““(c) A judgment has been obtained in an action under

~ subparagraphs (g) to (j) of section 373(4) of a“YPffe“ce Part 1 of the Securities Markets A.cl 1988 against a person
(c) the director knows, at the time when the company incurs the debt, that the comps ~ in connection with the promotion, formation, or as an insider (within the meaning of that Part of that
is insolvent or will become insolvent as a result of incurring the debt or other del = oto companyor S

that include the debt: and ended by No 81 of 2011, 5413 and sch 3, pt 1. by
E]

n para (a) “‘on indictment>” with “‘under any of 8 382(1) amended by No ffi of 2002, s 5_3‘10 anldhscl‘l‘, ]\iaﬁ( it,bl,)’y

hzar to (j) o‘fsectioﬁ 373(4)"; effective 1 July replacing in para (¢) “Amendment’’ witl a ;
35122) 0 ’ effective 1 December 2002.

82(2) [Applicant’s duty to notify Registrar] A person intending to appl){ ()foé- th?
ave of the court under this section shall give to the Registrar not less than ays

of that person’s intention to apply.

(d) the director’s failure to prevent the company incurring the debt is dishonest.
History

§ 380(4) inserted by No 46 of 2014, s 7(2), effective 3 July
2014,

Sec 380(1)

: _ 2(2
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88A(2) [No account taken] However, in determining the Commissjon’s
for the grant of an interim injunction, the court must not take intg account
Commission is not required to give an undertaking as to damages.

History

F i i enactment or rule of law, where a
ent of law] Notmthstandlpg any Te
Enalf[ﬂ:;d into in contravention of this Act by reason tha_t th? contract csntams,lg
E e’qion or the contract contains a provision which if given effect 0l WC;:LEb
; i}?;:kAct’ the enforceability of any other provision of the contract shall not be
travene »

4 by the existence of that provision.

) |

S 88A inserted by No 32 of 2001, s 23, effective 26 May
2001.

SECTION 89 OTHER ORDERS

89(1) [Appropriate orders] Where, in any proceedings under this

finds that a person who is a party to the proceedings has suffered, or ig |
loss or damage by conduct of another person that was engaged in in contr
of the provisions of Part 2, the court may, whether or not it grants an inj
any other order under this Part, make such order or orders as it thinks
the person who engaged in the conduct, or any other

contravention did any act referred to in section 81(b) to ()

i ulations] In this section, a reference to a
[IH'CIu({l){;sthcignE(-:ivi‘::éE&l;s Oaf r;?::grence to ]contravaning the requirements of any
on

! V'::gulation under Part 4.
Part, the
lkely to
avention g
unction gp
appropriate
person who in relatiop

. red by No 70 of 2008, s 16, effective 14
) inse
e 2008.

Trade Practices Act 1974 s 87(1)(a) (Aust)

CTION 90 CONDUCT BY SERVANTS OR AGENTS )
i i his Part in respect of any
te] Where, in proceedings undf_:r this ;

[Boda{‘zgecdmi‘ril) ({)l;a: !body corporate, being conduct in relation t? whlgh ?13 011; (1;2;

P ies, it i stablish the state of mind of the
o i t lies, it is necessary to es :
E 'Of' ‘ﬂ-;iff{l\cciesf‘;o show that a director, servant or agent of the body (;:orporate,
' rat?;ﬁ;cnlft’he scope of his actual or apparent authority, had that state of mind.
g W

[Conduct deemed] Any conduct engaged in on behalf of a body corporate— ‘
by a director, servant, or agent of the body corporate, acting within the scope of his
(a) by 3 ° R

" actual or apparent authority: or h
' irecti ith the consent or agreement (whether
(b) by any other person at the direction or wi h the

ss or implied) of a director, servant, or agent_ of the body corporate, gltve;r;
e}(%:ie; the scope of the actual or apparent authority of the director, servan
Wil

89(2) |[Contract in contravention] Where a contract is entered into in
of this Act, or as the case may be, a contract contains a
would contravene this Act, the court may, in any proceedings under thig Part,

application made for the purpose by a party to the contract or any person ¢ "
through or under any party to the contract, make an order—

(a) varying the contract, in such manner as it thinks fit, n
with the provisions of this Act:

cn I Contraven
provision which if giyen effa

ot being a manner inconsisten 0(2)
(b) cancelling the contract:

(¢) requiring any person who is a party to the contract to make restitution or
compensation to any other person who is a party to the contract.

89(3) [Covenant in contravention] Where a covenant is given in contravention
this Act, or as the case may be, the enforcement of the terms of a covenant wo
contravene this Act, the court may, in any proceedings under this Part, or on applicatio

made for the purpose by a person who, but for section 28(4) would be bound by

entitled to the benefit of the covenant or any person claiming through or under any suc
person, make an order—

agent— N
be deemed, for the purposes of this Act, to have been engaged in also by the body
e >
te. . |

i eeding under this Part in

ot a body corporate] Where, in a proc :

spect ﬂf)z;m]clo;;lduct engaged in by a person other th_an a body corporate, _bel?hg ccéntducz
i t'on toywhich a provision of this Act applies, it is necessary to establish the sta E r?
iiaolii)the person, it is sufficient to show that a servant or agent of t1(1ie person, acting
{hin the scop.e of 311'5 actual or apparent authority, had that state of mind.

(a) varying the covenant, in such manner

as it thinks fit, not being a manner
inconsistent with the provisions of this Act:

1
(b) requiring any person who, but for section 28(4) would be bound by or entitled to-
the benefit of the covenant to make restitution or pay compensation to any other

person who, but for section 28(4) would be bound by or entitled to the benefit of thﬂl'
covenant.

(4) [Conduct deemed] Any conduct engaged in on behalf of a person other than a
corporate— . .

(@) by a servant or agent of the person acting within the scope of his actual or apparent
| authority; or

s irecti i - t or agreement (whether

o on at the direction or with the consen ] -the

e m’) Zip':;l; g:hif;plfifg) of a servant or agent of the first-mentioned person, given within
: the SC(;pe of the actual or apparent authority of the servant or agent—
all be deemed, for the purposes of this Act, to have been engaged in also by the first-
entioned person.

89(4) [Institution, commencement of proceedings] Nothing in subsection (2) or

subsection (3) shall prevent any proceedings being insti
Part.

89(5) [lllegal Contracts Act] Nothing in the Illegal Contracts Act 1970 applies
any contract entered into in contravention of this Act or to any contract which containsa
provision the giving effect to of which would constitute a contravention of this Act.

‘ c 90(4
Sec 88A(2) CCH New Zealand Limited New Zealand Companies Legislation Se ( )

AT initg




1,014 Commerce pq-

. _ gnforcement, remedies, and appeals 1,015
[business acquisitiong Provis ‘ G —

90(5) [State of mind] A reference in this section to the
includes a reference to the knowledge, intention, opinion, beli
and the person’s reasons for that intention, opinion, belief or P

Compare: Trade Practices Act 1974 s 84 (Aust)

state of mind of al

ef or purpose of the
urpose. '

i i ; not be included] An appeal
A ainst input methodology may no _ :

[ (];]t?c:al? 15;? determination may not include an appeal against all or part of an
a se

fodology, whether on a point of law or any other ground.
e 2

jgserted by No 70 of 2008, s 17, effective 14
08 |
i is a right of appeal to the High Court on
n questions of law] There is a right of _ . :
IA??:;lzgaﬁgt any determination of the Commission under this Act (including
ion 0 ;

ination referred to in subsection (1)).

Appeals from determinations of Commission

SECTION 91 APPEALS IN RELATION TO DETERMINATIONS By
COMMISSION

91(1) [Right of appeal] There is a right of appeal to the High Court un

subsection against any determination of the Commission under this Act, other |
following: .
' certed by Mo 70 of 2008, s 17, effective 14

(a) a determination, or any part of a determination, made under

section 52p (a
52P determination) that sets out—

(i) how information disclosure regulation or negotiate/arbitrate regulation app;
to regulated suppliers; or

' al she ivi tice of appeal within
' ime limit] Every such appeal shall be made by giving noti cal

‘ 122;“ gg;lsma!fter therydate of the determination appealed against or within such

'or

time as the court may allow.

(if) the default price-quality path that applies to regulated suppliers: sare: 1975 No 113 s 42

(b) an input methodology determination (as defined in section 52Z, and for Wl % ON 92 PERSONS ENTITLED TO APPEAL

separate appeal right is given under that section).

a ; i i appeal pursuant to section 91—
History ) The following persons may exercise the right of appeal p

S 9I(1) replaced by No 70 of 2008, s 17, effective 14

Former para (b)(ii) read:
October 2008. Former s 91(1) read:

i inati ission i ion to an
i ainst a determination of the Commission in relation
() in the case of an appeal agains : _
m lication for an authorisation under section 58, _thg applicant anq any person Who
‘ zrpa:lr;;icipatvad in any conference held by the Commission under section 62 in relation
™

I to the authorisation:

(1) Subject to sections 92 to 95, and to subsection “'(ii) An authorisation under section 57P ¢
@) Transpower’s pricing methodology."”,

(a) There is a right of appeal to the High Court against S 91(1) substituted it
any determination of the Commission under this Act Auglfst) 2%:]; lForTnc]l-) Z QITFJ )4 :ca%{ 2001, 's AL
other than— ’

o the case of an appeal against a determination of the Coml_nission revoking or
;;ending an authorisation pursuant to section 65(1) or revoking an authorisation
and substituting a further authorisation pursuant to that subsection, the person to

whom the authorisation was granted:

(i) A declaration under section 57F: “(1) Subject to sections 92 to 95, and fo §

(ii) An  authorisation under section 70 or a @—
provisional authorisation under section 71: . .

(a) There is a right of appeal to the High Court
(1ii) (repealed)

o i ~rmination of the Commission under section 66
any determination of the Commission under thi in the case of an appeal against a determinati

: g e . : : . i i clearance or an authorisation, as the
(iv) (repealed) 1750.rmt a determination of the Commission unds Cor section 67 in relation to a nofice seekmg a

(b) There is a right of appeal to the High Court by way of ‘case may be,— #

case stated for the opinion of the Court on a question of (b) There is a right of appeal to the High Ct h thorisation; an
i C gh Court by ; ht the clearance or the au ;

law only against— case stated for the opinion of the Court on a (1) the person who soug ) ol
e ontalom s seutton 70 opwrovisional e e o (if) any person whose assets, or the shares in which, are proposed to be acquire
authorisation under section 71; undsr section 70,

) pursuant to the clearance or authorisation; and
(i1) (repealed)””. 8 91(1) substituted by No 32 of 2001, s 24(1), effective 26
S 91(1) amended by No 82 of 2004, s 10(2) and (3) and s Y12y 2001, Former s 91(1) read: !
L1(5), by (i) repealing para (a)(iii}; (ii) repealing para (b)(ii);
and (iii) repealing para (a)(iv); effective 18 Qctober 2004.
Former para (a)(iii) and (iv) read:

(i) any person who participated in any conference held by the Commission under

j 1 m relatlon to the Clcarance or author sation
“(1) Subject to sections 92 to 95 of this Acl section 69B

subsection (2) of this section, there shall be a rig
““(iii) An authorisation under section 57P concerning appeal to the High Court against any determination of

in the case of an appeal against a determination made under section 52P, any
Transpower’s pricing methodology: Commission in respect of any matter under this Act,

supplier or consumer (as defined in section 52C) of goods or services to which the

g inati lates:
(iv) A decision of the Commission whether or not to ;ietermmatton L

8 91(1) amended by No 60 of 1991, s 3(4), by omitting “the
approve a valuation report under section 57ZB;"".

Administrative Division of"*; effective 15 August 1991, | (repealed)

Sec 90(5)

. : Bon e Sec 92
CCH New Zealand Limited Zealand Companies Legislation
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In reconsidering the matter so referred back, the

(f) in the case of an appeal against a determination of a Commissioner under [Regal‘d to court’s ree:}sotnslthe court’s reasons for giving a direction under
74A, any person against whom 2 cease and desist order was ‘ : Il have regard 10 ) ;
;any p g was made. ssion shfid the court’s directions under subsection (2).
History on (1), an
; 2 1975 No 113846

S 92 amended by No 70 of 2008, s 18, by replacing para (d) determinat lates and ] B 197 - N OF APPEAL
and (e} with para (d); effective 14 October 2008. Former UfSlC%zllll'(t}];sr::uli;t:?lﬁ;"c};ﬁ::::r:ro I the g 95 PROVISIONS PENDING DETERMINATIO : "
para (d) and (e) read: controlled goods or services to whicl mﬁﬂ;ﬂ%- JON Where an appeal is brought under

inati ending appeal] ; ugl !
Bf'd?[;‘?rm];l;?:ma?gagnst any determination .of the ‘Comm1ssa(.m, ?}112
fwhi:*,il the appeal relates shall remain in full force pending

1. unless the court orders to the contrary. -
However, the court may not stay the application of a

relates or who represents 2 substantia|

“(d) In the case of an appeal against a determination of
consumers or purchasers of those g,

the Commission under section 70 of this Act made en the oods Or sery,
application of any person who is a supplier of controlled 92 amended by No 32 of 2001 s 15(2), by §

goods or services, the applicant and any person who in (D); effective 1 April 2002 (refer SR 200 n
the opinion of the Court is a substantial consumer or ’ R ¢ 002764, e1 2y,

purchaser of the controlled goods or services to which the  § 92(c) substituted by No 41 of 1990

[Status
Vision 0
ination to
: ation of the appea

determination relates or who represents a substantial January 1991. Former s 92(¢) read: 1S 33, off [NO pﬂWer to Stay} . 52P in respect of which an appf::al 15 brought under
group of consumers or purchasers of those goods or ation made under section
services: ““(c} In the case of an appeal against 1 AL in (1B)
the Commission under section 66 of section 7 91(1) ar's ’
(e) In the case of an appeal against a determination of the Act in relation to an application for a nlea;nm;
Commission under section 70 of this Act made by the either of those sections, any person who {g g g ffective 14
Commission on its own motion, any person who is a in, or is otherwise a party to. the merger g “m_eﬂed by No 70 of 2008, s 20, effec

supplier of controlled goods or services to which the proposal to which the determination Telates:??

SECTION 93 DETERMINATION OF APPEALS

93 In determining an appeal under section 91(1), the court may do any of the followin

er 2008,
& 1975 No 113 547; 1979 No 1405 21

ON 96 COURT MAY ORDER PROCEEDINGS TO BE HEARD IN
TI

ATE

L ivate]
\ [Proceedings In priva
a;gy ert of the hearing of any procee

The court may, in its discretion, order that the hearing
dings under this Act shall be held in private.

blication] The court may make an order prohibiting the publication of any
[Publica

ﬂrt or desc[‘]ph()]‘] ()‘ [) QCEEe( lgs or a y ]Jall {)i H()Cce(li gS 1 lde[ this ACIL (WhethEI'
; | i ‘ . sgile

11 ],Ublic Q7 m prl V ate) 5 but no ()I’del' U-nder ﬂliS Sub~ 10N ha.]l prohlblt he
i s sect S t

ation of any determination of the court.
are: 1975 No 113 s 45(1), (2) |
CTION 97 APPEAL TO COURT OF APPEAL IN CERTAIN CASES

. ; 3 : to
(1) [Court of Appeal] Notwithstanding anything in a-an@ﬁdcgﬁgiggznpg}?; is
; [ealobefore the High Court against any determmatul)t?] (t)h tl:ave o the wontaroF
- der of the court may, with the .
: (}iSﬁEdfw :;lpig%[ fl;;l;l;?]:ootrhgrctguﬂ of Appeal; and section 66 of the Judicature Act
the Court o s

08 shall apply to any such appeal.

(a) confirm, modify, or reverse the determination or any part of it: .
I

(b) exercise any of the powers that could have been exercised by the Commissiog
relation to the matter to which the appeal relates, '

Compare: 1975 No 113 s 45(3), (4)

History

S 93 amended by No 70 of 2008, s 19, by replacing the words S 93 amended by No 41 of 2001, s 4(2), by inserting **
above para (a); effective 14 October 2008. Former words  than an appeal under section 91(1)(b))""; effective 8
before para (a) read: 2001.

*“In its determination of any appeal (other than an appeal  § 93 amended by No 32 of 2001, 5 24(2), by inserting ““(other.
under section 91(1)(b)), the Court may do any ene or  than an appeal under section SL(1)(D))Y"; effective 26 Mxy
more of the following things:™". 2001. T

SECTION 94 COURT MAY REFER APPEALS BACK FOR
RECONSIDERATION

94(1) [Reconsideration] Notwithstanding anything in section 93, the court may, in _
any case, instead of determining any appeal under that section, direct the Commission to "
reconsider, either generally or in respect of any specified matters, the whole or any i mended by No 6D of ]

; . Administrative Division of”
specified part of the matter to which the appeal relates, w;gmﬁt%nﬁgu;\rqggi.

491, 5 3(4), by omitting “ﬂ’l’E
before “‘the High Court™;

94(2) [Advice for Commission] In giving any direction under this section, the court
shall—

(a) advise the Commission of its reasons for doing so; and

Transitional Provision: -
3 tive 15 August 1991, provides: o ‘

Bt Act shall affect any proceedings mstltuted' or commenlced 11;l

date of the commencement of that section; and all suc

- “‘Nothing in section 3 of this
s ag if that section has not been

the High Court before the :
proceegilngs may be continued and completed in all respect

| enacted.”

(b) give to the Commission such directions as it thinks just concerning the
reconsideration or otherwise of the whole or any part of the matter that is referred

back for reconsideration.

i Sec 97(1)

Sec 93 CCH New Zealand Limited New Zealand Companies Legislation
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[b . commer'ce Aol
. usiness acquisitiong p -
7(2) [Dete]‘mining leave to appeal] rovj S|

under this section, the c i
sex ; ourt to whic
to the following matters; e

In determining whether to

S .
application for leave is m grant lea‘,ertg

ade shall hay,
(a) whether any ; av,

- question of law or general principle is i oN 98
(b) the importance of the issues to the partiep.s. ciple is involved:

{c) the amount of money in issue:

. (d) such other matters as in the particular circumstan
7(3) [Court may impose condition]

Where

ces the Court thinks fit

1 ; The court granti
may in its discretion im e granting leave s O
. pose such P under ( : :
P conditions as it thinks fit, whether ag ttl::s body corporate, by a director or compet
P - i 3
97(4) (repealed) within the time and in the manner spec
History of information specified in the notice; or

5 97(4) repealed by No 53 of 21
4 003, 5 48 3
effective 1 January 2004. Former s 77(4811)1:?611('1 el 1, Part 2, o

“(4) The decision of th
I g e Court of Appeal on any such

97(5) |[Certain a i
: ppeals on point of Ia
under th i i ol
o a dlS s.ef:tlon may be made against either of the fOHOW};IEJ ea&)lni[o e Coprt e
ceision or order of the High Court under section 522%% Y o 2 pointolige
(b) a decision or order of the High Court on an appeal 1-md
er

agai ol i
gainst a determination of the Commission made under sectioriegllgn ot

" in the notice; of

~ documents specified in the notice.

substitated by No 41 of 1990, s 34, effective 1 July
Former 5 98 read:
“SECTION 98 POWERS TO OBTAIN
INFORMATION, DOCUMENTS, AND EVIDENCE
g8(1) Where the Comimission considers it necessary or
desirable for the purposes of carrying out its functions
and exercising its powers under this Act, the Commission
may by notice in writing served on any person require
that person—
(a) Ta furnish o the Commission, by writing signed by
fhat person or, in the case of a body corporate, by a
director or competent servant or agent of the body
~ corporate, within he time and in the manner specified in
the notice, any information or class of information
‘specified in the notice; of
~ (b)To produce to the Commission, or to a person
specified in the notice acting on its behalf in accordance
with the notice, any document or class of documents
specified in the notice; or
{¢) To appear before the Conmmission at a time and place
specified in the notice to give evidence, either orally or in
writing, and produce any document or class of documents
specified in the notice.
98(2) Subject to this section, an officer of the
Commission authorised in writing for the purpose may,
for the purpose of assisting the Commission to ascertain
or establish whether any person has engaged in ot is
engaging in conduct that constitutes or may constitute a
contravention of this Act, enter upon and search any
premises and inspect, remove and take copies of any
documents or extracts therefrom, in the possession of or
under the control of any person.
98(3) No officer of the Commission so authorised shall
exercise the powers conferred by subsection (2) of this
section unless the officer obtains a warrant authorising
him to exercise those powers in accordance with
subsection (4) of this section.
98(4) Where any judicial officer is satisfied, on
application in writing made on oath, that there is

History

§ 97(5) inserted b
October 2008, y No 70 of 2008, s 21, effective 14

Sec 97(2)

CCH New Ze imil
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PART 7— MISCELLANEOUS PROVISIONS

COMMISSION MAY REQUIRE PERSON TO SUPPLY
RMATION OR DOCUMENTS OR GIVE EVIDENCE

the Commission considers it necessary or desirable for the purposes of
out its functions and exercising its powers under this Act, the Commission may,
ce in writing served on any person, require that person—

tb furnish to the Commission, by writing signed by that person or, in the case ofa
ent servant or agent of the body corporate,
fied in the notice, any information or class

roduce to the Commission, or to a person specified in the notice acting on its
* pehalfin accordance with the notice, any document or class of documents specified

o appear before the Commission at a time and place specified in the notice to give
evidence, either orally or in writing, and produce any document or class of

reasonable ground for believing that it is necessary for
the purpose of assisting the Commission to ascertain or
establish whether any person has engaged in or is
engaging in conduct that constitutes or may constitute a
contravention of this Act for an officer of the
Commission to exercise the powers conferred by
subsection (2) of this section, he may by warrant under
his hand, authorise any officer of the Commission to
exercise those powers in relation o any premises
specified in the warrant.

98(5) FEvery warrant issued under subsection (4} of this
section shall authorise the person named in the warrant at
any reasonable time to enter upon and search the
premises specified in the warrant and inspect, remove
and take copies of any documents ot extracts therefrom,
in the possession of or under the control of any person.
98(6) LDvery such warrant shall continue in force until
the purpose for which it was granted has been satisfied.
98(7) FEvery officer of the Commission authorised to
enter upon and search any premises pursuant 1o
subsection (2) of this section shall on first entering those
premises, and, if requested, at any subsequent time,
produce-—

(a) Lvidence of his authority to entet the premises; and
(b) Evidence of his identity.

98(%) The occupier or person in charge of any premises
that an authorised officer enters under subsection (2) of
{his section shall provide the authorised officer with all
reasonable facilities and assistance for the effective
exercise of his powers under that subsection.

98(9) The Commission may exercise any power under
{his section notwithstanding that any proceedings,
whether under Part VI of this ‘Act or otherwise, have been
instituted in any CourL.

08(10) The Commission, or an officer of the
Commission may inspect a document produced in
compliance with a notice under this section and may take
copies of the document or extracts therefrom.”

Sec 98
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SECTION 98A POWER TO SEARCH

98A(1) |Sea
rch
an employee of th‘;"ggrl;]warl_"antl The Commission may, from ¢ .
iy silzemanmnel Uy T mission to search under a Warran; issued o Lo time, augy
engaged in or is Sngaging?r?:gﬁé lfbtrt;hi purpose of ascertaining Wlllllcl:ctllfr by
this : ct that constitu PO €T a pergon
is Act, not being a contravention of section 99Ates Of May constitute a contr o

98A(2)

of the Scarch and Surveillance Act 2012) who is satisfied

man I V 1 W
ne pI‘O lded m Subpalt 3 ()f ] art 4 Of that ACt by a pC] S0 h
0 18

subsection (1) that there are reasonable ar

History

S 98A(2) amended by N
s y No 24 of 2012, 5 313 aci
o aTél(.]sltJr;tctR (;0}11;1 Juzigc, Justice, or Curnnll.glzli)éyb{{:.?aii?;?eg
urt Registrar (not being a is satisfied
on application made on oatl%” \Cv(:ilhsmbﬁ »;’:]s?ﬁ::;ﬂ(:{f&f‘"?m
8 cer

98A(3)

necessary modifications.
History
S 98A(3) replaced b
ced by No 24 of 2012, i
October 2012 (SR 2012/229). Former 4 ;83;(_;()3 r)éqilf-femw !

“O8A i )
il as; HES)?“)?“S“"C of previous applications] A person
b a warrant shg ;

inquiries, diselose— shall, having made reasonable

9
ngﬁs:‘)feng{l)lclufc‘]e}j contravention of regulations]
n of this Act includes a r
eference to contraveni
vening the requireme
nts of any

€ ol regu atloll under ] a
It4 Oft]lls ACfZ.
S OBA(4 amended b 4 012 13(4), by inge
A(4) lld)‘N\’)Z Of21,53 (4) Y g

“‘of this Act’” after < 1, =
2012220y T Tt effective 1 October 2012 (SK

98A(5) [Impli

plied reference to forei
- - . n
‘Commllsm_on to provide, under sectign Z%E;Ctmem] ke el o

any foreign enactment e
; that is identified :
operation a ; ied {as required cechi :
rrangement concerning that recognise?i overszzssrzcgtll?nt D) i
ator.

History

S 98A(S5) inserted b
b y No 84 of 2012, s 4, effective 24

History

g ; .
98A inserted by No 41 of 1990, s 34, effective 1 July 1990

Sec 98A(1)

Hutinmmmmmm

purpose of ascertain; ounds to believe that it § :
7 e — mmg whether or not a person has engaged in ? 1L 1S necessary for g
section 99A. for an ay C?nstltute‘a contravention of this Act. not 11; 1S engaging in g
authorise tha,t empl employee of the Commission to searc}; o
ployee to search a place specified in the w any place may, by g
arrant. T

[Search and Surveill
Search : . eillance Act 2012 apnpli -
and Surveillance Act 2012 (except saﬁgc:gz] ll-li;hz I};{riox?lségns of Part
apply

S 98A(4) inserted b
Gitton d by No 70 of 2008, s 22, effective 14

Com i i
Merce Acy g __miscellaneous provisions

[business acquisitiong provj
IS

ON 98B POWERS

f g .
.\ To enter and search the place specitied in the warmant
" gne oceasion within 30 days of the date of issue of the
:;ﬂam at 2 time that is reasonable in the circumstances:

To use such as s is reasomable in the

. on an application made j
authoriged

sistance

ciroumistances:
¢ ) To use such foree for gaining entry and for brf:aking
le in the

any erticle of thing as is reasonab

ircumstances:

| d) To search for and remove documents or any -(}rticie or
- ﬂfmg {hat the person executing the warrant helieves on
~ resonable grounds may be relevant:

cTION 98C WARRAN

ga contra\,enﬁo'n

(within the meani i
: ng ot sect
Surveillance Act 2012) Whﬂe‘].::lz]:ﬁ 3 of the Search s

made in the manner e stied, on an apnlie,
. z provided i appli :
Acl”; effective 1 October 20121}SS£172}6a]r5 é 2(;:; Part 4 a"%f on

ory
98C repealed by No 24 of 2012, s 313(5), effective 1

ober 2012 (SR 2012/229). Former s 98C read:
“SECTION 08C WARRANT TO BE PRODUCED
98C A person executing a warrant issued under section

98A of this Act—

) WIth any

(a) Details of ever i

D ¥V previous applicati arrant
se‘a.rn_h the place that the persgﬂ ksggvn iﬁr e
within the preceding 28 days; and .

() Must have the warrant with him or her; and

SECTION 98D OTHER DUTI
WARRANT (repealed)
History
5 98D repealed by No 24 of 2012, s 313(5), effective 1
October 2012 (SR 2012/229). Former s 98D read:
“SECTION 98D OTHER DUTIES OF PERSON
WHO EXECUTES A WARRANT
08D(1) [Details to be left] A person who execuies a
warrant issued under section 93A of this Act must, before
completing the search, leave in a prominent place at the
place searched, —
(a) In the case of 2 scarch
owner or oceupier was
stating,—
(i) The date and time when th
executed; and
(ii) The name of the person whi
warrant; and
(b) In the case of a search
thing was removed from
schedule of documents or ar
removed during the search.
98D(2) [Alternative details]
prepare a schedule before comp
awner or occupier of the place bei
the person executing the warrant—

(b) The result of the application.””

[n this section, a reference to g

carried out at a time when the
not present, a written notice

e warrant was

o executed the

where a document or article or
the place being searched, a
ticles or things that were

If it is not practicable to
leting the search, or if the
ng searched consents,

CCH New Zeal imi
and Limited New Zealand Companies Legislation
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CONFERRED BY WARRANT (repealed)

ary, lo take copies of documents, or

i aied by No 24 of 2012, s 313(5), effective 1 (e) Where necess
Tﬂ;[:lz(SR 2012/229). Former ¢ 98B read: extracts from documents, that the person excecuting the
ave CTION 08B POWERS CONFERRED BY warrant belicves on reasonable grounds may be relevant:
[Grounds fi 5 ]
Or . " VT - 2
Yauraml A Issuing officer (within the m. 1) [Various powers] A warrant issued under () Where necessary, to require a person to reproguce, or
eanin i« Act authorises the person named in assist any person executing the warrant to reproduce, 1
g of ¢ on 984 of this A ® usable form, information recorded or stored i @
document.

98B(2) [Persons assisting] A person assisting the
rrant also has the powers referred

person executing the wal
to in paragraphs (¢). (d), and (e) of subseetion (1) of this

section,

98B(3) [Conditions] The warrant shall be executed in
accordance with such reasonable conditions as may be
specified in the warrant when it is issued.”

08B inserted by No 41 of 1990, s 34, effective 1 July 1990.

T TO BE PRODUCED (repealed)

(b) Must produce it on initial entry and, if requested, at

any subsequent wme; and
(¢) Must identify himself or herself to the o
occupier or person in charge of the place if that p

wner or
ersom is

present; and
(d) Must produce evidence of his or her identity.”
§ 08C inserted by No 41 of 1990. s 34, effective 1 July 1990.

ES OF PERSON WHO EXECUTES A

f leaving 2 schedule, leave a notice

(a) May, instead o
things have been

stating that documents, or articles, o
removed during the search and that, within 7 days of the
chedule will be delivered, left, or sent stating

search, a s
or things have been removed;

what documents, articles,
and
(b) Must, within 7 days of the search,—

(i) Deliver a schedule to the owner or occupier; or

(i1) Leave a schedule in a prominent position at the
place searched; or

(iil) Send a schedule by mail to the owner or
occupier of the place searched.

98D(3) [Schedule of documents  temoved] Every

schedule must state—

(a) The documents, articles, and things that have been

remeved; and

(b) The location from where they were removed; and

(¢) The location where they are being held.”
§ 98D inserted by No 41 of 1990, s 34, effective 1 July 1990.

Sec 98D
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SECTION 98E DUTY TO ASSIST (repealed) [Compliance through Australian Commission] A person who is required to
Sy i A ation or a class of information or produce any docurqent or clgss of
@ nts to the Commission pursuant to this section complies with thli se(ftlon if that
S 98E repealed by No 24 of 2012, s 313(5), effective 1 section 98A s Apcume - :  of inf fiof bt Brediees the dovient of
; i of this Act enters f i ' ishes rmation or that class of information or p
October 2012 (SR 2012/229). Former s 98 tead: searching must provide that periznf(i;it;hzil ! 4 person fum15h35 the info

i Australian Competition and Consumer Commission n
“SECTION 98E DUTY TO ASSIST facilities and assistance in executing the warrgpy \hat class of documents to the. B P
- ordance with the Trade Practices Act 1974.
ey’

98E  The occupier or person in charge of the place that

a person authorised pursuant to a warrant issued under S O8E 3 i i
inserted by No 41 of 1990, 5 34, effective | July 1995 History

‘e Australian Trade Practices Commission’”; effective 2

SECTION 98F POWER TO INSPECT AND TAKE COPIES ded by No 113 of 1996, s 8, by substituting
: 88 ggfi(2) amendeC . sl o 1996,
DOCUN[ENTS, ETC (repealed) OF :ﬁﬁggaéan Competition and Consumer Commission™ for September |
S 98H inserted by No 41 of 1990, 5 34, effective 1 July 1990.
History
et : COMMISSION TO TAKE EVIDENCE
E 9ts€ rczpca]ed by No 24 of 2012, s 313(5), effective 1 of any documents o extracts from thems AN | SECTION 99 POWERS OF | |
etober 2012 (SR 2012/229). Former s 98F read: gursuzmt to a warrant issued under section gls;h;fmtﬁ 99{1) [AdmISSIblllty of evidence] For the purposes of CB.‘[Tyil’lg out its functions and
t.” i : . . - . .
COPIES OF DOCOMENTA e T ANDTAKE 5 5iF e ' i B icing i s under this Act, the Commission may Teceive i ev1d_cnce any
T S - ¢xerc1511r1!§ iitzcgt(;\:flt information, or matter that may in its opinion assist it to deal
sta ent, 3 i .
Comision o Pirpas ey epecs s 'Stat?Tvel with the matter before it, whether or not the same would be otherwise
Commissin for the purpose, may inspect and take copies ;geﬁ; - 'bli in a court of law
admissi .
SECTION 98G COMMISSION MAY EXERCISE POWERS 99(2) [Evidence on oath] The Commission may take evider‘lcc on oath and for ;hilt
NOTWITHITANDING DTHER PROCEROINGS _mose a member of the Commission or any employee of the Commission duly

L ) . ; may administer an oath.

98G. The Commlssmn may exercise any power under sections 98 and 98A ﬁ_pp_omtﬂd forthepuopossaay , ; ; dtoi
notwithstanding that any proceedings, whether under Part 6 or otherwise, have e 99(3) [Evidence on oath] The Commission may require the evidence referred to in
instituted in any court. d e i section 98(c) to be given on oath, and for that purpose a member of the Commission or

History any employce of the Commission duly appointed for the purpose may administer an oath.

S 98G amended by No 24 of 2012, s 313(6), by replacing “‘to History

™Y g S 98G inserted b 41 . )
98F with “and 9SA™; effective 1 October 2012 (SR ¥ No 41 of 1990, s 34, effective 1 July 1990,

§ 99(3) amended by No 41 of 1990, s 35, by substituting

e “08(c)™ for “98(1)(¢)™: effective 1 July 1990.
SECTION 98H SUPPLY OF INFORMATION AND DOCUMENTS IN . . L _— I
fication by oath] The Commission may petr pers 7 s
RELATION TO SECTION 364 gwgiggss [‘tjfa?“lc-)lr;ctile Coni’mission to give evidence by tendering and, if the Commission
issi i ifyi itten statement.

98H(1) [Commission’s powers] Where the Commission considers it necessary or thinks fit, verifying by oath, a written st .

de_s1rab]e_ for thg purposes of carrying out its functions and exercising its powers under 99(5) |Witness expenses] Where any person has appeareld as a witness before the
this Act in relation to section 36A, the Commission may by notice in writing served on Cdfnmission pursuant to a notice in that behalf, or has given ev1den.cfe. b;forf tf]:tf
: if 1t thinks fit,

Commission, whether pursuant to a notice or not, the Commissic)n may, r
order any sum to be paid to that witness on account of his expenses, not gxceedmg the
amount that would be payable to him if his attendance had been as a witness for the

any person who is ordinarily resident in Australia or who carries on business in Australia,
require that person—

(a) to furnish to the Commission, by writing signed by that person or, in the case of a Crown in a criminal case in accordance with the regulations for the time being in force
bgd){ corporate, by a director or competent servant or agent of the body corporate, for the payment of witnesses for the Crown in criminal cases.
within the time and in the manner specified in the notice, any information or class i
of information specified in the notice; or ' oy

of the Commission’ wherever occurring; effective 25

(b) to produce to the Commission, or to a person specified in the notice acting on its No 115 of 2004, s 200 and sch 6, requires every reference to g e

' i ' . ission’ to be replaced with ““employee
behalf in _accordance with the notice, any document or class of documents specified o the Copmuission™ fobe repeiuil 5
i the notice. Compare: 1975 No 113 5 13; 1976 No 67 s 8(8)(d)

Sec 98E Sec 99(5)
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SECTION 99A COMMISSION MAY RECEIVE INFORMATION AND

DOCUMENTS ON BEHALF OF A
OISOt e USTRALIAN COMPETITION AND

99A(1) [Commission i
may receive] Where the A i
A ) ; e Australian Competiti
Zea[andig gl?mrrllllss1oq I%Cqulres any person resident or carrying on busill)lzt:hqn o
nish any information or any class of inf; i B

& | clas ormation or produc "
mfgiﬁ;tc'}f documents to it pursuant to section 155A of the Trade lgracticees fglytdowmem
documm:ton or class of information may be furnished or the document o o

s may be produced to the Commission for transmission to theorA il

Competition and Consumer Commission. tstraliag
History
S 99A(1) amended b 3
5 ) y No 113 of 1996, s 9, by substituting & i i
Australian Competition and Consumer Commission® fobr eféﬁiﬁiﬂlgnSeEiiﬁbS;?;ggs ConemEat & W0 placeg

99A(2) | elivery to Australian C issi n sh

_ A _ D A_ : ommission| he Commissi v

information or class of information furnished or the documentlssioclazsagf c}f{fl Sl
cuments

produced to it to the Australian C
. ompet : S
practicable. petition and Consumer Commission as soon as

History

5 99A(2) amended by No 113 of 199 i
5 (2) 0y 3 996, s 9, by substitutin, i ian T i
Australian Competition and Consumer Cominission”’ fo% Sgﬁ;ﬂﬁng?dc Fraalions; Comustans eHlectires

99A(3) [Offence| Every person who—

(a) refuses or fails, without reasonable excuse, to comp

to in subsection (1); or ly with a requirement referred

(b) in purported compli 1
: pliance with such a requirement, furni i i
]:lproduces a document knowing it to be false or misleadil,lgkmmhes i
com is li icti
mits an offence and is liable on conviction to a fine not exceeding $10,000 in th
,000 in the

case of an individual, or $30,000 i
; in the case of a

e« ; body corporate.
S 99A(3) amended by No 81 of 2011

(3) ame . 8413 and sch 3. pt 1
by omitting “‘summary”” after “‘liabl e g
3 (R able on’’; effective 1 July
History
S 99A inserted by No 41 of 1990, s 36, effective 1 July 1990,
[CCH note: Sectians 99B to 99P not reproduced.]

SECTION 100 POWERS OF COM
MISSION TO P
OF INFORMATION, DOCUMENTS, AND EVlDENCI}EOHIBlT PISCLOSHES

100(1) [Confidentialit i
] v order| Subject to subsecti i
1oo 1€ itiall ; ubsection (2), the Commissi '
IElas Otroiintylfl gpphcatlor} for, or any notice seeking, any clearance or authorisézgo?iﬁdg
i e course of carrying ouf any other investigati inqui ;
ke am ordor sronbier g y other investigation or inquiry under this Act,
(a) the publication or com icat] 1
. munication of any information
: . : 1 or docu i
which is ﬁm?lshed or given or tendered to, or obtained b o Conmia i
connection with the operations of the Commission: %

b) t 1vi i i i
(b) the giving of any evidence mvolving any such information. document or evidence
2 £ €n =

Sec 99A(1)

the Commission in

CCH New Zealand Limited
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made by the Commission under subsection (1

[Period of effect] Any order
i) ; ed in the order, but no such

be expressed to have effect for such period as is specifi
r shall have effect—

der was made in conmection with any application for, or any notice
learance or authorisation under Part 5, after the expiry of 20 working
te on which the Commission makes a final determination in respect
on or notice, or, where that application or notice is withdrawn
determination is made, after the date on which the application or

may
orde
a) where that or
geeling, any ¢
days from the da
of that applicati
pefore any such
notice is withdrawn:
(b) where that order was made in c_onnection with any other investigation or inquiry
conducted by the Commission, after the conclusion of that investigation or mquiry.

100(3) [Expiry of order] On the expiry of any order made under subsection (1), the
provisions of the Official Information Act 1982 shall apply in respect of any information,
document, or evidence that was the subject of that order.

100(4) [Offence provision] Every person who, contrary ‘to any ordqr made by the
Commission under subsection (1), publishes or communicates any information or
document or evidence commits an offence and is liable, on conviction, to a ﬁn_e not
exceeding $4,000 in the case of a person not being a body corporate, and $12,000 in the

case of a body corporate.

History

g 100(4) amended by No 81 of 2011, s413 and sch 3, pt 1, by
omitting cummary”” after *‘liable, on’’; effective 1 July
2013 (SR 2013/162).

History
S 100 substituted by No 8 of 1987, s 25(1), effective 1 April

1987, Former s 100 read: : sub i
“100(1)  The Commission may prohibit the publication commits an offence_and is hab!e on summary con?ncnon
or communication of any information furnished or to a fine not cxceudllng $4,000 ;n the 'Casf Of,a person llc({lt
obtained, documents produced, obtained or tendered, or being a b“f}-" comarate, and $12,000 in the case of a body
evidence given to the Commission in connection with the corporate.
operations of the Commission.

publication or communication of which is prohibited by
the Commission under subsection (1) of this section

100(2) Every person who publishes or communicates
any such information, documents or evidence the

SECTION 100A COMMISSION MAY STATE CASE FOR OPINION OF
HIGH COURT

100A(1) [Question of law
opinion of the court on ary question o
100A(2) [Removal into Court of Appeal] The court may order the removal into the
Court of Appeal of any case stated for the opinion of the court under this section.

100A(3) [Opinion to Commission] The court or the Court of Appeal, as the case
may be, shall hear and determine the question, and shall remit the case with its opinion to
the Commission.

History

] The Commission may at any time state a case for the
flaw arising in any matter before it.

S 100A inserted by No 113 of 1996, s 10, effective 2

September 1996.

Sec 100A(3)
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_ Commerce Act 1986
[business acquisitions Provisiong)

SECTION 101 NOTICES

101(1) [Sufﬁ.ciency of notice] Any notice given by the Commission und

purposes .of this .Act_ shall be sufficiently given if it is in writing ‘uncler thee: O'rl e

ggﬁnml;:?on or 1s signed by the chairperson, or by 1 or more of the meml;::s 3; i

Sewéd inlc;rscgidby any P;TS?H purporting to act by direction of the Commissidn andﬂ}e

orved in acco ance with section 102 on the person or persons primarily cor,we .
any person or organisation deemed by the Commission to re i

person or persons primarily concerned therewith. present the

History

No 115 of 2004, s 200 and sch 6, requi
N ‘ A, b, Tequires every reference to occurring; effectiv 5
Chairman™ to be replaced with **chairperson’ wherever alnendedgaccurdingyzs January 2005. 3 101CT) g i)

101(2) [Signed or sealed] All docum: ;

et _ ents purporting to be signed by or on beh
ﬂ]l]e Connmsswn or to be iﬂealed with the seal of the Commission shall iny all CZD behalf FJf
all proceedings under this Act, be deemed to have been so signed "o gl d S and g
authority unless the contrary is proved. ealed with due

Compare: 1975 No 113 5 1204; 1976 No 67 s 37(1)
SECTION 102 SERVICE OF NOTICES

Elu?tzh(;r)js (]il)teh;!ering, Clposting notice] Any notice or other document required o

ed to be served on or given to any person for the i 4

served or given by delivering it to that k ing it 4t hie el
. . person, or by leaving it at his usual or las

placicla of residence or business or at the address specified by him in r;rTSt EISEWH

application, or other document made or given or tendered to the Commission S:ldlﬂ' t]ifs,

Act, or by posting it by letter add i i
LEH O D v ressed to him at that place of residence or business or at

11)02(2). [Registered letter] If any such notice or other document is sent to any person
dyI ‘reglséercd .letter, thgn, unless the contrary is shown, it shall be deemed to havg b
elivered to him when it would have been delivered in the ordinary course of post; ancﬁﬁ

proving the delivery it shall be suffici :
i ufficient to prove that the letter was properly addressed

103(3) [?ssociatiun or body of persons] Where for any purpose under this Act
notice or document is required to be served o iati ]
i 1 an assoclation or body of persons th
E?ft_lce c;]r ?glcumen_t may be e.;e.rved on the secretary, executive officer managir or othe?
AC‘1[ce1” olding a m;lmlar position in the association or body; and for the purpos,es of this
, Service on the association or body shall less , i i
i S T i . » unless otherwise directed by the
: ¢ service on all persons who are members iati
| s of the a
or body or who are represented on the association or body by those members -

Compare: 1975 No 113 5 121(1)—3)

Sec 101(1)
CCH New Zealand Limited
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SECTION 103 OFFENCES
103(1) [Duty of person supplying information] No person shall—
(a without reasonable excuse, refuse or fail to comply with a notice under sections
53B(1)(c), 53N, 53ZD, and 98; or
(b) in purported compliance with such a notice, furnish information, or produce a
Jocument, or give evidence, knowing it to be false or misleading; or
(c) resist, obstruct, or delay an employee of the Commission acting pursuant to a

warrant issued under section 98A.

History

g 103(1) amended by No 70 of 2008, s 23, by replacing in
ara (8 cgaction JOE or section 987 with “‘sections
23551)((;), 53N, 532D, and 98"7; effective 14 October 2008.

103(2) |No attempts at deceit, ete] No person shall attempt to deceive or knowingly

mislead the Commission in relation to any matter before it.
103(3) [Duty of person appearing] No person, having been required to appear

before the Commission pursuant to section 98(c), shall—
(a) without reasonable excuse, refuse or fail to appear hefore the Commission to give

evidence; or
(b) refuse to take an oath or make an affirmation as a witness; or

(c) refuse to answer any question; or
(d) refuse to produce to the Commission any book or document that that person is

required to produce.
103(4) [Offence] Any person who contravenes subsection (1) or subsection (2) or
subsection (3) commits an offence and is liable on conviction to a fine not exceeding

$10,000 in the case of an individual, or $30,000 in the case of a body corporate.

History

§ 103(4) amended by No 81 of 2011, 5413 and sch 3, pt 1, by
omitting *‘summary’ after ““liable on®; effective 1 July

2013 (SR 2013/162).

103(5) [Commencement of proceedings| Proceedings for an offence against
subsection (4) may be commenced within 6 months after the matter giving rise to the

contravention was discovered or ought reasonably to have been discovered.

History

§ 103(5) inserted by No 32 of 2001, s 25, effective 26 May
2001,

History

3 103 substituted by No 41 of 1990, s 37, effective 1 July

1990, Former s 103 read:
“GQECTION 103 FAILURE TO COMPLY WITH

NOTICES, ETC
103(1) No person shall-—

g 103(1) amended by No 32 of 2001, s 27(3), by inserting in
para {a) *“section 70E or™’; effective 26 May 2001,

(a) Without reasonable excuse refuse or fail to appear
before the Commission to give evidence; or

(b) Refuse to take an oath or make an affirmation as a
witness; or

() Refuse or fail to comply with a notice under section
98 of this Act; or

(b) In purperted compliance with such a notice, furnish
information, or produce a document, or give evidence,
knowing it to be false or misleading; or

(c) Obstruct or hinder an officer of the Commission
acting pursuant to section 98(2) of this Act.

103(2) No person having been required to appear
before the Commission pursuant to section 98(1)(c} of
this Act shall—

New Zealand Companies Legislation
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(c) Refuse to answer any question put to him; or

(d) Refuse or fail to produce to the Commission any
book, or decument that he is required to produce.

103(3) Any person who contravenes subsection (1) or
subsection (2} of this section commits an offence and is
liable on summary conviction to a fine not exceeding
$4,000 in the case of a person not being & body corporate,
and $12,000 in the case of a body corporate.”

Sec 103(5)
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SECTION 104 DETERMINATIONS OF COMMISSION

104.(1'_) [Ip writing under s_eal] Any determination, clearance, authorisatiop
decnspn given by the Commission under or for the purposes of this Act shali gr
sufﬁmentlybglven if it is in writing under the seal of the Commission or is signed by | )
more members of the Commission or by an employee of the Commissi i v
rap— ploy mission authorised for
104_(2.) [Cf:rtiﬁed true_cqpy] A copy of the determination, clearance, authorisation
demsw_n of the Cc.)mm1.5510n, certified to be a true copy by an employee of Er
Cornm_lsm_on authorlse_d in that behalf to certify copies of determinations clearant ‘
authorlsatlon§ or _de(nswns of the Commission, shall be received in all courtg as evid o
of the determination, clearance, authorisation or decision, e
104(3) [Deemec_i true] A document purporting to be a copy of a determinati
clearance, authorisation or decision of the Commission and to be certified to be 3 tﬁ? ]
e

copy in accordance with subsection (2) shall, unless the contrary is i
] est:
deemed to be such a copy and to be so certified. . srablishec I8

History

1\‘10 115 of 2004, s 20Q and sch 6, requires every reference to
officer of the Commission™ to be teplaced with “employee

of the Commission™

SECTION 105 RESTRICTION ON DELEGATION

105(1) [Restriction on delegation of powers| The Commission may not delegate it
powers to grant, revoke, or vary an authorisation under this Act. ’

History

S 105{1? amended by No 70 of 2008, s 24(1), by omitting ¢,
except in accordance with subsection (2)"; effeetive 14
October 2008.

105(2) (repealed)

History

S 105(2) repealed by No 70 of 2008, s 24(2), effective 14
October 2008. Former s 105(2) read:

“105(2_) The Commission may delegate to the chief
executive or any other employee or employees, or office

105(3)  (repealed)

History

S 105(3) repealed by No 70 of 2008, s 24(2), effective 14
October 2008. Former s 105(3) read:
“105(3) In other respects, section 73 of the Crown
Entities Act 2004 applies.”

History

S 105 replaced by No 115 of 2004, 5 200 and sch 6, effective
25 January 2005. Former s 105 read:
“SECTION 105 DELEGATION BY COMMISSION
105(1)  The Commission may, by resolution, delegate to
any member any of its powers under this Act or under the
Fair Trading Act 1986, other than this power of
delegation and its powers to grant, revoke, or vary an
authorisation,
[S 105(1) amended by No 113 of 1996, s 11, by inserting

“‘or under the Fair Trading Act 19867; effective 2
September 1996,

Sec 104(1)

]101dler or holders, of the Commission, or any class of
employee or office holder, any of its powe
sections 70 to 74, g

8 103(1) amended by No 41 of 1990, s 38, by omitting
“grant a clearance or’ before “‘grant, tevoke, or’’;
effective 1 July 1990.)

105(2)  The Commission may, by resclution, delegate to
a specified officer of the Commission or to the holder for
the time being of a specified office or to the holders of
offices of a specified class any of its powers under
sections 70 to 74 of this Act,

CCH New Zealand Limited

wherever occurring; effecti
January 2005. S 104 has been amended accordingly. R

Compare: 1975 No 113 5 120A; 1976 No 67 s 371

part 7 — Miscellaneous provisions

Any delegation may be made subject to such
s and restrictions as the Commission thinks fit,
er generally or in relation to any

105(3)
lition
::n”c]l(may be made eith
panicular matter or class of matters. ‘ o
105(4) Subject to any gcner‘al‘ or sPecml dll‘eCthﬂfS
siven or conditions or restrictions imposed by the
EU]'ﬂmiSSiO]l, any person to wh:?m any pPowers 01:
functions are delcgated may exercise those powers 01~
functions in the same manner and with tl_le same effect as
if they had been conferred directly by this Act and not by
delegation. ‘
105(5) Every person purporting to ac.t pulrsuant to any
delegation shall be presumed to be acting in accerdance

SECTION 106 PROCEEDINGS PRIVI
106(1) [Commissioq]
Commission for anything
exercise of its functions, un
care or in bad faith.

1,029

with the terms of the delegation, in the absence of proof
to the contrary.

105(6) The delegation of any power or function shall
not prevent the exercise of that power or function by the
Commission.

105(7) Until it is revoked or amended, every delegation
shall comtinue in force according to its tenor,
notwithstanding the fact that all or any members of the
Commission by whom it was made may have ceased to
hold office; and in any such case, the delegation shall
continue in foree as if made by the successor or
successors in office of that member or members, as the

case may be.”

LEGED

No proceedings, civil or criminal, shall li!? against the
it may do or fail to do in the course of the exercise or intended
less it is shown that the Commission acted without reasonable

!

ﬂlﬂlfﬂﬂllﬂmmﬂ“ﬂmﬂllﬂﬂﬂllmmmﬂﬂmmﬂImm||mlmmmmmlllllllmmlmlmmmnmmnm|mlmmnmmmlmmm

106(2) [Members, officers, employees of Commission] No proceedings, civil or
iminal, lie against any member of the Commission, or any officer or erlnployee of the
4 / ber of a committee of the Commission, for anything that person

Commission, Or any mem | = S
may do or say or fail to do or say in the course of the operations of the Commission,

unless it is shown that the person acted in bad faith.

History
q s 200 and sch 6,
g 106(2) replaced by No 115 of 2004, s
effective 25 January 2005. Former s 106(2) read: -
«“106(2) No proceedings, civil or criminal, shall lie
member or associate member of the
or any officer of the Commission, for

anything that person may do or say or fail to do or say in
the course of the cperations of the Commission, unless it
is shown that that person acted in bad faith.”

against any
Commission,

106(3) [Wrongful communication, corru ption] Nothing in subsections (1) and (2)

applies in respect of proceedings for— . '
p(lf):) an offence against section 78 or section 78A or section 105 or section 105A of the

Crimes Act 1961; or _ ‘ ‘
(b) the offence of conspiring to commit an offence against section 78 or section 78A or
section 105 or section 105A of the Crimes Act 1961; or . ‘
(c) the offence of attempting to commit an offence against section 78 or section 78A or
section 105 or section 105A of the Crimes Act 1961. ‘
106(3A) [Non-application of s 59(3) of Crown Entities Act 2904] Sec_tlon 59(3). of
the Crown Entities Act 2004 (which provides that a statutory entity may b.rn.lg an action
against a member for breach of an individual duty) does not apply, unless it is shown by
the Commission that the person acted in bad faith.

History

S 106(3A) inserted by No 115 of 2004, s 200 and sch 6,
effective 25 January 2005.

106(3B) [Application of ss 122 to 126 of Crown Entities Act 2004]  Sections 122 to
126 of the Crown Entities Act 2004 apply as if the conduct for Whlqh a person may be
indemnified or insured under those sections were conduct that is covered by the
protection from liability in this section.

History

§ 106(3B) inserted by No 115 of 2004, s 200 and sch 6,
effective 25 January 2005.

Sec 106(3B)
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CO-OPERATIVE COMPANIES (FORMS)
REGULATIONS 1996
SR 1996/212

pursuant to section 48 of the Co-operative Companies Act 1996, His Excellency the
GOvemor—General, acting by and with the advice and consent of the Executive Council,
hereby makes the following regulations.

REGULATION 1 TITLE AND COMMENCEMENT

1(1) These regulations may be cited as the Co-operative Companies (Forms)
Regulations 1996.

1(2) These regulations shall come into force on 1 September 1996.

REGULATION 2 FORMS
2(1) Where a provision of the Co-operative Companies Act 1996 requires a document
to be in a prescribed form, the document must—

(a) be in the appropriate form set out in the Schedule; and
(b) include such information as is specified in the form; and
(c) have attached or be accompanied by such documents as are specified in the form.

2(2) Where a document in form 1 or form 2 or form 3 or form 4 or form 5 of the
Schedule continues on 2 or more pages, the following heading must appear at the top of
those pages:

Name of Company*/ Company No.*/
Proposed Company* Name Reservation No.*

#Delete if not applicable

History

Reg 2(2) amended by SR 1998253, reg 2(1), by inserting ““or
Form 5°°; effective 1 October 1998,

New Zealand Companies Legislation Reg 2(2)
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1,302 Co-operative Companies (Forms) Hegulations_t

Form 2
Application for simultaneous registration as
a co-operative company/co-operative dairy
company under the Co-operative Companies
Act 1996 and as a company under the
Companies Act 1993
Sections 7 and 36, Co-operative Companies Act 1996

Document No

(for office use only)

Please note that the information in this Jorm must be either
Lypewritten or printed. It must not be handwritten,

Name of
proposed company Name reservation No

]

This is an application for registration of the above-named proposed
company as a co-operative company*/co-operative dairy company*
under the Co-operative Companies Act 1996,

*Delete if not applicable.

This application is made together with an application for registration
of the proposed company as a company under the Companies Act
1993,

This application is accompanied by:

1 An application for registration of the company under section

12 of the Companies Act 1993,

(Note: The application for registration of the company under
section 12 of the Companies Act 1993 must be in form 1 of
Schedule 1 of the Companies Act 1993 Regulations 1994.)

2 A statutory declaration made by each person named as a dir-
ector in the application for registration of the company under
the Companies Act 1993, stating that in the opinion of that
person, the company will, upon registration, be a co-operative
company within the meaning of the Co-operative Companies
Act 1996, and setting out the grounds for that opinion.

Sch

chedule

CCH New Zealand Limited

Form 2—continued

: tatutory declaration in these terms is requ}red by
SI::t::;lsA'f’(Sg)lg) al};d 36 of the Co-operative Companies Act
fzg[.))y of the resolution of such number of person; wl}qlo C\i)flill-l
sent to become shareholders of the company an. v;z c:) i
hold, in aggregate, not less t.hfcm 75‘_% of ﬂ:le s_hales 0
sued by the company, authorising this a.pphca-tlon.

(Note: This application must be authorised either !Jy thg prot;
posed constitution of the company or by a resolution o ?‘Li;
number of persons who consent to become shareholdgrs 0 (;:
company and who will hold, in aggregate, not less th?.n ’ﬁo Icl;
of the shares to be issued by the company. If _the apptu}:)a "
is authorised by such a resolution, tbe apphcatlor} mu; : e ahd
companied by a copy of that resQIutlon. See sections 7(3) a
36 of the Co-operative Companies Act 1996.)

Signature of authorised person:
Name of authorised person:

1,303

Date:

Presented by Account No L |

e oddress Telephone L |
Facsimile | i
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1,304 Co-operative Companies (Forms) Regulationg 199

Form 3
Application by existing co-operative company
for simultaneous registration as a co-operative
company/co-operative dairy company under
the Co-operative Companies Act 1996 and
reregistration under the Companies Act 1993
Sections 8 and 37, Co-operative Conpanies Act 1996

Document No

(for office use only)

Please note that the information in this form must be either

typewritien or printed. It must not be handwritten.

This form is to be used where the company is—

(a)  aco-operative dairy company registered under the Co-opera-
tive Dairy Companies Act 1949; or

(b)  a co-operative company registered under the Co-operative
Companies Act 1956, or

(¢}  aco-operative freezing company registered under the Co-op-
erative Freezing Companies Act 1960; or

(d)  a co-operative forestry company registered under the Co-op-
erative Forestry Companies Act 1978—

and applies to be registered as a co-operative company or as a co-op-

erative dairy company under the Co-operative Companies Act 1996

at the same time as it applies to be reregistered as a company under
the Companies Act 1993.

Name of existing

co-operative Company No
company

This is an application for registration of the above-named company
as a co-operative company*/co-operative dairy company* under the
Co-operative Companies Act 1996.

*Delete if not applicable.

Sch

CCH New Zealand Limited

;Schedule

Form 3—continued

This application is made together with an apglicat‘ion under the Com-
panics Reregistration Act 1993 fo.r the reregistration of the company
a5 a company under the Companies Act 1993.

i lication is accompanied by:

;ﬁus a]fﬁ application forpreregistration of the company under the
Companies Act 1993.

(Note: The application for reregistration of the company under
the Companies Act 1993 must be in form | of the Schedule of
the Companies Reregistration Regulations 1994.)

2 A statutory declaration made by each director of the company
stating that, in the opinion of the director, the company isa
co-operative company within the meaning of the Co-Qperatl_ve
Companies Act 1996, and setting out the grounds for that opin-
ion. .
(Note: A statutory declaration in these terms is re-qufred by
sections 8(2)(c) and 37 of the Co-operative Companies Act
1996.) N

3 A copy of the special resolution of the company authorising
the application.

(Note: A copy of a special resolution of the company author-
ising the application is required by sections 8(3) and 37 of the
Co-operative Companies Act 1996.)

Signature of authorised person:
Name of authorised person:

Date:

Presented by AccountNo | |

Postal address Telephone r |
Facsimile | il

New Zealand Companies Legislation
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1,306 Co-operative Companies (Forms) Regulationg 190r

Form 4
Application by company for simultaneous
registration as a co-operative
company/co-operative dairy company
under the Co-operative Companies Act 1996
and reregistration as a company under the
Companies Act 1993
Sections 9 and 38, Co-operative Companies Act 1996

Document No

(for office use only)

Please note that the information in this form must be either

typewritten or printed. It must not be handwritten.

This form must be used where the company, not being—

(8)  aco-operative dairy company registered under the Co-opera-
tive Dairy Companies Act 1949 or

(b)  a co-operative company registered under the Co-operative
Companies Act 1956; or

(¢)  aco-operative freezing company registered under the Co-op-
erative Freezing Companies Act 1960, or

(d)  a co-operative forestry company registered under the Co-op-
erative Forestry Companies Act 1978 —

applies to be registered as a co-operative company or as a co-opera-

tive dairy company under the Co-operative Companies Act 1996 at

the same time as it applies to be reregistered as a company under the
Companies Act 1993.

Name of company
Company No

This is an application for registration of the above-named company

as a co-operative company*/co-operative dairy company* under the
Co-operative Companies Act 1996.

*Delete if not applicable.

Sch

gchedule

CCH New Zealand Limited

Form 4—continued

This application is made together with an application under the Com-
panies Reregistration Act 1993 for the reregistration of the company

as a company under the Companies Act 1993.

This application is accompanied by:

1 An application for reregistration of the company under the
Companies Act 1993.

(Note: The application for rere gistration of the company underj
the Companies Act 1993 must be in form 1 of the Schedule of
the Companies Reregistration Regulations 1994.)

2 A statutory declaration made by each director of the company
stating that, in the opinion of the director, the company is a
co-operative company within the meaning of the Co—operatllve
Companies Act 1996, and setting out the grounds for that opin-
ion.

(Note: A statutory declaration in these terms is required by
sections 9(2)(c) and 38 of the Co-operative Companies Act
1996.) N

3 A copy of the special resolution of the company authorising
the application.

(Note: A copy of a special resolution of the company author-
ising the application is required by sections 9(3) and 38 of the
Co-operative Companies Act 1996.)

Signature of authorised person:
Name of authorised person:

Date:
Presented by Account No | |
Postal address [ |
Telephone
Facsimile [ ]
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