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M" ppeal dismissed. Assault cannot be committed by
' »»\-'_;;.;:\U,.tg ve assault was not complete on mounting the foot but
l,;é -ar was removed. Therefore, failing to remove the car was

omission Bi‘ut_;was part of a continuing act. [1969] 1 Q.B. 430.
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'n _-_'] Tw ‘ e. assault is one offence that cannot be committed by
% W ers include burglary, robbery, attempt and constructive
A }ore Fagan would have been acquitted if his conduct
ve bee n described as an omission. For an altemative way of
w,  in this context, see R. v Santana Bermudez (2003) (see
| | "\“‘ mples of the consequences and difficulties involved in
in *g—« ssee R. v Miller (1983) (see p.4) and Airedale NHS Trust v
. Ll ;? '\M.r\
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Ctus reus \ an be committed by omission, a defendant who faals ©
ia ‘ﬂ der a duty to act.
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/ extends is uncertain. Duties can also be imposed by

-

: -‘ h 5 {,\ 4 rl thls case could today also arise as a statutory duty
s der the Children and Young Persons Act 1933.

,;: er upheld. The defendant o inder, [ e O —

.§u s aunt, who relied on the niece aste IO T @

Q:Bz 450.
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B - A common law dutysto ‘act may arise through the voluntary assumption of
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& arties are of full age and capacit, : i 1\ 0" 1 her brother (Stone) and his common law
> aunt "w snded on the niece, who had volun. | g@_ ed to eat and became seriously ill and
or example )2. v Stone & Dobinson (1977) at p.) - nu 5 of reasons. the defendants failed to summon

}‘mﬂial relatlonship. but it is doubty

'

could arise from a contract, implieg - t‘.* “*. fm Pm“ma"y dled

311,
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s & Inst conviction for manslaughter dismissed. The jury was

‘ "’ Ay X
};-\-;3‘; k, sllutting a gq‘t’e‘-.when o decide that the defendants owed a duty to get help or to care for
At -*~« n ek was eased ¢ ,;,g ﬁe became helplessly infirm. The assumption of a duty

.-'&_;
\, ‘

":"tf-';%"f from the facts that both defendants were aware of her
3k {?'»L’ i a ‘blood relation of Stone, living in his house; and
'ralf,{(@ aken the duty of trying to wash and feed her. [1977] Q.8.
LTI
ef M\

e to Qu es relatlonship with the deceased suggests a common
4 beclal relationship, but it is unlikely that a duty would

l;,did not matt
employers).
..ua*m- |

B0 ot \n o et (h %he had not been living in his home. There was no such
' TR ' ass B aaasssssssorssest ™™™ nship with 15,.&. but she had apparently assumed a duty by trying
ke )_.u:':"'" relatlonshlp between defendant 2 | 5 SEeithe d f\ = . Does this mean that Dobinson would have been
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' she had not acted at all? What about Stone?
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he Official Solicitor appealed on the hasis that mithdrawai

a do $0- T duty to the pati
tlon to hed the doctor's auty patient.
. hreac
* ILLER 1983 ss by fallin SRR B o anenaendenePmRRRRREREEE S ' ................ BT |
- R vd':fenda"t accidentally et fireto a mafttirle d t;’ takeg asleep With , Held Appeal dismissed. In light of the patient’s condition and views of the
‘:;:‘- Th:ted cigarette. When he SNORRES i Steps to o (HL)| perSonnel. the declaration was granted. Whilst 3 doctor was undﬂra.‘
s "g- ich the fire or prevent further Uamage. medica P in the best interests of a patient, continuation of treatmens
s extlngu'Sh the to act In . hi . =L 'Was
du ¢ in those best interests. In this case, since there was no chance of
........................................................................... not alwr:ywithdfawmg treatment would not breach the doctor's duty. (199>
d ......................... o - Yool S o S | ove ’ 773
'f.e‘(HL) Appeal against conviction for arsor SETIERACs RO, cilf py Com. | 'eﬁ 789
"'tted by act oF omission. Where defendants create a dangeroys SitUatio,, A.C.
mi i RasoodPesecescssosvinerss
and it is within their power to counteract tl.wat danger, a fespor}subimy i _ mentary NG . g . ——
do SO Since the dEfendant COUldp without danger or d'fﬁcuu'y’ - Co o5 furtth illUSVBIés the difficulties involved in ClaSSlfYIHg COﬂduczas
to. .O. d the risk he had created, his failure to do so amounted ¢, a,SOE The ot o omissiéﬂ- The court stated that it was always unlawful t5 ke
N , an & to.end a patient’s life. It was only where the case was one of

pOSitive Smps“ % g .
<sion/thathit might bé lawful because no duty was breached. This mean<
om |

hat liability turns op-fiow the conduct is classified: is withdrawing treatmens
t a " | " : ‘ o D
3¢t 'of an omission?

“

11083] 2 A.C. 161.
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Commentary
(1) The duty is simply to take reasonable steps (safely open to the defendam)

and only arose because the defendant created the danger in the first place
Lord Diplock contrasted the case of a passive bystander who sees a fire g

under no duty to act. -
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»
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ey Principle
-"co’n\c‘luct must generally be voluntary. However, voluntariness may not be

(2) The case deals with the Criminal Damage Act 1971 but is of mQ[é;“géﬁeral
required where the actus reus consists of a state of affairs (or event) rather

application (although it may be restricted to result crimes). For exampi'é in 2
case on manslaughter, R. v Evans (2009) the Court of Appea"g;,hqu that the/
defendant who had supplied her half-sister with heroip owed @ duty to.ke\, |
reasonable steps by, for example, getting medical hetp,when she,&_l‘_)‘e"c‘qﬁé" ‘ R. v LARSONNEUR 1933

aware that her sister was exhibiting signs of a'd_he__zroini overdoseThere.s a A Frenchwoman, required to leave the UK, did so by going to Eire. She
further example of an application of the Millergprinciple in a case Of battery i was deported from Eire and handed to the police in the UK. She was
k. v Santana Bermudez (2003) (see p.37). \N | convicted of “being an alien ... found in the UK” (without leave) and
appealed on the basis that her return was caused by circumstances

than conduct.

N over which she had no control.
o At R SRR AR A B SR I B oo 0 o8 TCTE I e e | Held _
: ;ieszzn r:lhay beﬂdischarged from their duty to act, incurring no liability for an ' % (CA) Appeal dismissed. The defendant was found in the UK after expiration =
lon thereafter, ' S o
gt of permission to be there and so had violated the conditions of her passport. =
x
AIREDALE NHS TRUST v BLAND 1993 1933) 24 Cr. App. R. 74 c
A .
,,,'2“;22:0"“ een in a persistent vegetative state for over three years. Commentary ... ————————-—- e
i anr: t:gdh fa;mly want.ed to withdraw treatment and artificial The case has been criticised since the defendant’s presence was involuntary. ‘
ealth authority successfully applied for a court order However, the cause of the prohibited state of affairs was apparently
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sion was reached in Winzar (1983), |,

h
found drunk ... on a highway” €re

relevant. A similar decl

defendant was guilty of “being

the
placed there by the police. n

e

R. v WILLIAMS (GLADSTONE) 1984 .
The defendant punched the victim mistakenly believing that the Wil

was unlawfully assaulting another. He was c?nvicted of assault occa.
sioning actual bodily harm and appealed against the direction that hie
honest belief that he was acting lawfully was only relevant if based o
reasonable grounds. Whether this was a misdirection dependeq b
whether the word “unlawful” was a matter of defence or part of the

actus reus of the offence (see Ch.2).

& (CA) Appeal allowed for reasons explained in Ch.2. The word “unlawfy

was part of the actus reus of assault, with the prosecution bearing the byqgy
of proving that the actions were unlawful. Therefore the defendant hadmate

a mistake about an element appearing in the actus reus of the crime.chargeq
(1984) 78 Cr. App. R. 276. (

i >
mmmentaw oooooooooooooo.ooooooooooooo-.ooooooooooooooo.o-.o.ooo.......\'.‘..";"."o}. .............. - X “.

This decision was further approved by the Privy Councit in BeCkfordf_; R
(1988) (see Ch.14 p.172). * .

Koy Princlols i R TR RN T e Caa R

Causation in fact requires that the defendant’s conduct be a sine qua non
(“but-for” cause) of a result.

R. v WHITE 1910

The defendant was charged with murder having put cyanide into his
mother's drink with the intention to kill her. Medical evidence estab:
lished that her death was due to heart failure and not the poison.

................
‘‘‘‘‘
.........
........
S
"

rhe defendant was not guilty of murder, bt ¥

e d murder. [1910] 2 K.B Ne was, or the ideres
. Of attempte ’ ) dad 12/" oy
gUl'ty

Qﬂt‘ry 2
m he decision (concerned with attempted murder) doee no

‘et t .
whilst t= t, it is a good illustration of lack of factual caysat;
5 defendant’s mother would still have died and s he

on. Bu: fGr “55
Was not the sine

Key R _

e

s df 9@59’ S conduﬁ;:t-:‘-.g:oes .nc.>t have to b.e the sole (or main) cause of
(put it must mere than minimally contribute to it.

resultt
1983

5y PAGE A
1t held a woman in front of him as he fired at armed police.

The dSIENE e
lice returned fire, killing the woman. The defendant appealed

h qggl ce
i‘*‘g{m’st conviction on two grounds:
6‘@)‘ the immediate cause of the death was the act of the police and
&g

% not attributable to the defendant.

(2) the judge had misdirected the jury in saying that causation was
matter of law rather than fact.

% (CA) Appeal dismissed.

(1) The defendant had caused the death despite the actions of the police. A
defendant “need not be the sole cause or even the main cause ... it being
enough that his act contributed significantly”.

(2) Causation is a question for the jury to decide on the facts but must be
decided in accordance with legal principles. (1983) 76 Cr. App. R. 279

BB PHIIICEBRE. i chi i s A AR ARSI

Fan event intervenes between the defendant’s conduct and the result, it may

be a novus actus interveniens (a new operative cause), breaking the chain of
Causation,

SNayg snioy
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DAN 1956 :
:{1: ;Z;ndant <tabbed the victim who died a few days later fq||,

ek Hor wound. The wound had almost healed angq
trea h was the medical treatment, descripeg

Mng

the
immediate cause of deat

as

wpalpably Wrong” The defendant appealed against convictiop for
murder.

Bl st oo,

& (CA) Conviction quashed. The direct and immediate cause of deatp
separéte and independent feature (the treatment) and not the stap

(1056) 40 Cr. App. R. 152.

ds 3
WOunq.

Commentary
it was suggested that where death arose from normal treatment for an injury

the injury could be said to be a cause of death. However, this treatment yq
not normal and so broke the chain. A further example of the key principle cap
he found in R. v Rafferty (2007) where the defendant was involved with two
other defendants in assaulting the victim. When the defendant left, the
remaining two defendants drowned the victim in the sea. This amounted to 3
novus actus interveniens preventing the defendant from being a cause of the
victim’s death.

>

Key Pri nCiple .............................................................. sees fo'%i.. ctuffescssensed ’!.’j“""

An intervening event will not break the chain of causation if-the defendant's
conduct is still an operative and substantial cause of the result. )

R. V SMITH 1959 Y

A\

The defendant stabbed the victim, causing internal iiﬁ“ y. A medical
officer, not realising the nature of the injury, gavé~“thoroughly bad"
treatment. The victim died within two hours of being stabbed but might
not have died if given different treatment. The defendant appealed

against conviction for murder on the basis that the treatment broke the
chain.

ooooooooooooooooooo
...........
0000000000000000000000000000000000000000000000000000000000000000000000000000000

Appeal dismissed. Death resulted from the original wound which

was St.lll an operating and substantial cause of the death despite othef
operative causes. 11959] 2 Q.B. 35,

(
3

00000000000000
......................
............
.....

ou : ;
The € ts”. Jordan was also said to be “very exceptiona|”

d) in Malcherek & Steel (1981) (CA) where life suppq,
ctims Was disconnected by doctors. Since the treatment wae “normal and
viC

entional” and the original injuries were still operative, the court held
con tinuing treatment did not break the chain of caysas:

ependiﬂg on its
(@and Smin w3

jordan s€ems to be that_in Jordan the wound, having practically healed

eased to operate. Any attempt to distinguish the cases on the degree of fays

ved in the treatmentishould now be avoided according to 2. v Chechirs

Key Principle

Yo operate as a noVUS actus interveniens, the intervening event must be so

potent and independent of the defendant’s actions as to render those actions
“insignificant™

\ -
C:R%}"Cussmns 1991
. The defendant shot the victim in the abdomen and thigh. The victim
" developed breathing difficulties, necessitating a tracheotomy. Two
months after the shooting, the wounds had practically healed but the
victim died from complications caused by the tracheotomy. The
defendant was convicted of murder and appealed against the direction

that only grossly negligent or reckless treatment broke the chain of
causation.

He .........
ld ..................................................................................................

* (CA) Appeal dismissed. It was a misdirection to focus on the degree of
fault involved in the medical treatment but no miscarriage of justice had
OCcurred. The complication from which the victim died was a direct con:
>€quence of the defendant’s conduct which was still a significant cause of
the death. This was not an extraordinary or unusual case where treatment
"as so independent of the defendant's conduct and so potent in CAUSINg
death as tg exonerate the defendant. [1991] 3 All ER. 670

SNaK sNLJY




° f:;";':;::a the case is similar 1o Jordan sinc.e the origina.l wou.;dh ' R.V P"G)E" s
te. However, only treatment that is so extraordmaW T (see P-7
» ceased to opera he defendant’s conduct breaks the chain apg Sto
g independem of the batence does not of itself rend Obltet X l T I P - s iredarss,
= Cheshire suggests that incomp gt er tre;,tme He n dismissing the defendant’s appea| the court «
- “abhnormal in the sense of extraordinary. L K2 (CA) must be independent and volunta o sated that 3n
> ntervention k the chain. A reasonab y e defiberste ang
- . is principle (and those below relating tq ; rormed”) to brea : >onable act of self.defercs o self.
(2) Consider whether this pn!wcp = aHngto mte"'enin in wvation (such as the police returning fire) did no break sh .
acts of the victim) might assist the prosecution in proving causatiq, Wher prese it was an involuntary response, dependent or the ¢ Lfe s
the victim commits suicide as a.reSI.Jlt [ d?fendants actions, See, fre bec'auz For the same reason, an act carried out in the executione iﬂdant';
example, the comments made obiter in R. v Dhaliwal (2006) where d wom: r acno?s;lch as preventing a crime or effecting an arrest) would not o0 o
committed suicide whilst suffering from psychological damage Causeq b: dutvvus - ctus. (1983) 76.Cr. App. R. 279, perate 3
prolonged spousal abuse. it ‘ <
Key PﬂﬂClplﬁ N .,.’... ........................................................................ N L
An attempt by the vuctlm.to escape from the defendant’s condye: will not
Key PARCIPIE covvoesssossnsssss st # break the chainof causation if it is reasonably foreseeable.
A free, deliberate and informed intervention will break the chain of Causatiop
R v KENNEDY 2007 i ikér jumped from a moving car and died from the injuries
The defendant prepared a syringe of heroin and presented it ready fo , jumped to
use to the deceased, who, acting freely and voluntarily, used it to inject iolence from the defendants who intended to rob him.
himself and died as a result. The defendant appealed against hic Va\\
R TR IET G et e pr e B
O +(CA) Appeal against conviction for manslaughter allowed. An attempt to
T AR R R I B 113 o MAIN, | WA PN L LA ... ( escape from a threat does not break the chain if it is within the range of
% (HL) Defendant’s conviction quashed. The deceased’s act65\59‘[;:;"]“&% \ responses which cou!d be fc.)reseen by the reasonable person. However, in
being informed, deliberate and voluntary, broke the{chain of cau's‘fjaiioﬁ;\, this case, there was insufficient evidence about the nature of the threat to
2007] UKHL 38. N N determine whether or not the hitch-hikers response was reasonable. 1992] 2
| . All E.R. 183.
EONONRRSY s A ‘ .’ ...............
In Environment Agency v Empress Car Co (Abertillery) \L'tds (1999) (HL) 2 ::mmentary 21 .
company was found guilty of causing pollution when a-tap on their oil tank | : cadse conf.'lrrr\s t.h ; confimons applymg R SRS e e defendgn;
Was opened by an unknown third party and so discharged oil into a river. It | cat;se the victim immediate fear of being hurt; the fear was well-founded
was held that this act did not break the chaly Bstoiiysn S Bauuianhilo & aNd caused the escape attempt in the course of which the injury was sus
Kennedy the House of Lo s anrioved bai e l t(?ined; the response was a natural consequence of the defendant’s action
stressing that the principles of causation may differ according to the contest. | €. reasonably foreseeable as likely to happen, bearing in mind the agony of

the.nr.lornent and any particular characteristics of the victim). Compare the
decision with R. v Roberts (1971) (see Ch.4 p.44) where there was sufficient

o R T S ] R S e T :*Vt"?ence to suggest that the victim’s response was reasonably foreseeadle
: B i L T Ty T N e T L dther than “daft” or unexpected.
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:ey P:n':)cr::laelity" in the victim will not break the chain of causation, even.i.f"
n CCa it
is not reasonably foreseeable.

R. v BLAUE 1975 - e f

The defendant stabbed the victim who | er refusing a -

rransfusion because che was a Jehovah's witness. The dEfendam

inst conviction for manslaughter on the basis thay the

ealed aga ,
= broke the chain.

victim’s refusal

............................................................
oooooooo
)
OQ.
.
’
ol

Held ......................... | e
& (CA) Appeal dismissed. The operative cause of the victim’s death was i
A fusal of treatment. The chain was not broken by th:

stab wound and not her re e
-efusal because “people must take their victims as they find them”, [1975]3

All E.R. 446.

Commeﬂtary ee68600000800000 . L LTTTS
The rule, stated obiter, that victims be taken as found (which covers physicy

and other attributes) prevents a break in the chain even though it may be 3,

unforeseeable “abnormality”. However this principle will not mean that {
is always liable where the prohibited result is caused "2 N\

defendant _
“abnormality” in the victim because the other elements of the(offence

charged must also be proved. See, for example, R. v Carey, & Vle, Foster

(2006) where an undiagnosed heart disease contributed to thef.d.é'afh of a 15¢

-
\

{ -
I

) Q@ R,
FAE TN

If the defendant commits a number of different acts,and the prosecution

cannot prove which one caused the specified result, the defendant must be

acquitted unless mens rea accompanied each of the acts that may have
caused the result.

year-old victim and R. v Dawson (1985) at p.67.

13

ATTORNEY-GENERAL’S REFERENCE (NO.4 OF 1980) 1981

The defendant slapped the victim, causing her to fall downstairs and

:308 her head. He dragged her upstairs by a piece of rope tied around
er neck, cut her throat, dismembered her body and disposed of the

Pledces. T.he prosecution could not prove which act caused her death
and the judge directed an acquittal,

...............................
,r
g
s
g
» r

¢ not necessary (0 prove which act caused dazem, -

45 satisfied that each possible cause was accompan; » b‘,’?::g 15 the

jury w ,. However, if the jury felt that any one of the W
ens %% s rea, they must acqui ~/aNE 3CIS Wag ne

" jed by men ' CQUIt even where satisfiecs e +

were s0 accompanied. [1981] 2 All £.p. 4, 20 hat the

ey

..............................................
"""""""
......

entary : o
m":,ictioﬂ for manslaughter was possible because evidence

: Suggested thay
of the acts were accompanied by the mens rea of mansiaughiter Cons ra:
all 0 M

ver (1987) CA wheye.the prosecution could not prove whether desss
Fis 4 by hitting tbe»‘ﬁ;cﬂm or by dragging him downstairs. The gef,,;
cause Jitted because whilst the dragging was accompanied 5y mw- -
. ave been in self-defence. ———

A com

low may’ hav

..............................................................
.........
.........
.........

Key Principle
1"he AP and mens rea of a crime must be contemporaneous (coincide

in time). /Where an actus reus initially occurs without mens rea. con-
emporaneity may be achieved if the actus reus is construed as a continuing
<<t)and mens rea occurs during its continuance.

FAGAN V METROPOLITAN POLICE COMMISSIONER 1969
(see p.1).

Held B Do e N NSRS
% (DC) Appeal dismissed. The court confirmed that “... both ... actus reus
and mens rea must be present at the same time”. However, lack of con-
temporaneity was avoided by construing the actus reus as continuing from its
inception (when there was no mens rea) until the car was removed (when
there was mens rea). [1969] 1 Q.B. 439.

Commentary nsaess

For another illustration of this principle, see Kaitamaki v R. (1985 (Ch:5 243,
A similar problem arose in Miller (1983) where the act of starting the fire was
not accompanied by mens rea. Mens rea was formed later when the deren-
dant failed to act. The Court of Appeal adopted the approach in Fagan,
reating the conduct as a continuing act so that mens rea was formed during

Its continuance. The House of Lords rejected this approach, deciding that the
conduct was an omission and not a continuing act. They achieved the same
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TuaBO MELI V R. 1954
in pursuance of 3 pre-conceived plan 1o kill and evade detection, the

defendants assaulted the victim. Believing him to be dead, they
“staged” an accident by dropping the body over a cliff where the victin

ultimately died from exposure.
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victim with intent. Apparently believing the Vi W
her body in a river where she died from drowning. '\&

3%
e Y e LR LA LR,

@ FCA) Defendant’s appeal dismissed. The jury was entitled to treat the
senes.of acts as one course of conduct. Therefore, because the first act woule
establish (at least) manslaughter if the victim had died, the defendant was

guilty even though he lacked mens rea at the time of doing the act thal
caused death. [1966] 1 Q.B, 59.
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Held dant’s appeal dismissed. Where there is a time imen'lél‘;aet

ct done with nfensifea (the. original assault) and the act that c;:
Jeath, there m"ay"i.’sﬂ!l be a convnctlon’if all the acts are part of the same
sequence.Of e"‘e'"-'fts.(the i ".ansa“m")' This is easily established whers
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conceived, plan. Moreover, unlike Thabo Meli or Church, the defendant did
16t believe he was disposing of a corpse.

0

(2y'The continuous transaction principle dealt with lack of contemporaneity
even if the second act was the sole cause of the death, liability arose

because it was part of the same transaction as the act accompanied by mens
rea. The court approved a distinction between subsequent acts by which the
defendant was trying to assist the victim (such as trying to get the body o
hospital) and acts not so designed (such as disposal or trying to conceal the
original act). The latter established the continuous transaction whilst the
former might not.

(3) The case also raises an issue of causation. If the first act is a contributory
cause of the death and accompanied by mens rea, there is no difficulty witﬁ
contemporaneity and the defendant is guilty because his subsequent acts do
not operate as a novus actus interveniens. Acts designed to evade liadility do

n . . . . »
ot break the chain linking the original act to the death, but acts designed to
assist the victim might.

-
\
2
-
<«
XQ
"
-
O






