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Criminal Justice and Immigration Act (c.4)
s.76 81, 86, 89

(7) 88

Regulatory, Enforcement and Sanctions Act (c.13) 3 . 44t TRROVOICIINSI IS iiv s SNs,
Ptill 34 Tsta

Coroners and Justice Act (c.25) 135, 155
s.2(1B) 141

552 139

S54 135, 136 Né@ the actus reus and the mens rea. These

1@ 135 ""’“‘Q “actus non facit reum nisi mens sit rea”,

b) 136 Nk b constitute guilt unless done with a guilty mind”
© 139 | ' _‘- A \ (actus reus) and a guilty mind (mens rea) must be
) 135 or '- oﬁ’gnce has been committed. Think of criminal lia-
@ 139 ’wnhout all the elements the equation cannot se

(4) 138

g : s reus requires the appropriation of property
ee elements) while the mens rea requires dis-

an Tw-«: ?a to permanently deprive (two elements). Al ele-
L A ’u‘sjand the mens rea must be proven to constitute
itence .n chapter explains the physical part of a criminal
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;; 4 ental ‘element (mens rea) is considered in Ch.2.
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QWQI from offence to offence. At the most basic level, the
al 3‘ mna will consist of an act or physical element. For
ffence of battery, the physical element is the use of unlawful
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force (see Ch.7). However, very often, more than :imt:l‘y a physicy) o
required to constitute the actus reus of an oﬂ‘ence.l or this freélS(m» the Ay, Reflex actions

reus may comprise more than one element. If any element of the actys ey, sometimes people can respond to something with 5 <
missing then there is no liability. -

action over which they have no control. Although slight eflex
Some crimes require the production of consequences as 3 resy|t

: Y different, this i
ofthE sometimes classed as a form of automatism. The classic €xample is that
action (result crimes). For example, in murder the actus reus requie bos given in Hill v Baxter (1958) of someone being stung by 2 syarm of bees while
conduct on the part of the accused (physical element) and death of the v, driving, and losing control of the car.
(consequence). Other crimes require particular circumstances to e Prese.
For example, in the offence of theft, the accused must appropriate Prope, “state of affairs” cases
but the property must belong to another, the latter element fonning 0

& | Some unusual cases cannot be discussed in terms of 3
cumstances without which there would be no “mety Rt | referred to as “state of affairs” cases. These are cases wh

As mentioned above, the actus i alone:does natnomally 9Mounty, consists of circumstances and sometimes consequences
a criminal offence. Most offences require a mental element (mens r

: i €a) |, “heing” rather 'ti'ha.n'“doing" offences. In Winzar v Chief
WRNIoR: - Shireore, 41y Vel v mong: Wit thesappropriatiorval Prop (1983), D.was Convicted of “being found drunk in a highwa

belonging to another (actus reus), the accused must act dishonestly and wig of the Licensing Act 1872, The police had found D drunk
an intention to permanently deprive the other of that property (mene

rea). removed.bim from the premises, subsequently
Some criminal offences, particularly motoring offences, do not require an, the same state. This conviction was upheld on a
mental element. These offences are known as “strict liability” or «

absolyte was not respongible for being placed on the hi
liability” offences and will be considered in more detail in Ch.3.

Cts and are often
ere the actus reys
but no “acts” e,
Constable of Kent
y"” contrary to 5.15
in a hospital and
leaving him on a nighway in
Ppeal despite the fact that D
ghway by the officers.

e r"

\
Voluntary conduct | , o Mlss |o Ns ......................................
The accused’s conduct must be “voluntary” if he is to incur liability (Braty.
Attorney General of Northern Ireland (1963)). This means that the dction mus
be a deliberate or willed action on the part of the accused. @;ej;é’mple, in
Mitchell (1983), D pushed another person (E) who in turn lost his'balance a1 > “Unless a statute specifically so provides, or

knocked into a third person, V.V fell to the ground and-fractred his deg, He Imposes a duty upon one person to act in a particular way

towards
later died of a pulmonary embolism caused by thygmgosis arising feont the | an.other .- a mere omission to act (cannot lead to criminal liability).”
fracture. While E was the immediate cause of the, fracture, his actions were Miller (1983) |

not voluntary. It was D who was charged with and convicted of manslaughter

... the common law

Automatism o\ Some criminal offences can be committed by omission rather than by a

This is considered in more detail as a defence i Ch6 Akt attac orri Positive act. There are two requirements to be satisfied before liability can be
: axls RRR R imposed for failing to act:

when D performs a physical act or acts but is unaware of what he i doing, o P g 1o act

Is not in control of his actions. Judges have defined automatism in various

ways including “acts performed involuntarily”, “unconscious involuntay
action”, and “involuntary movement of the... limbs of a person”. Aul®

matism can be seen as relevant to actus reus in that the act is not a voluntary Capable of being committed by omission. For example, in burglary the
act, or altematively in terms of mens rea in that there is no mental elemer

acCused must “enter” a building as a trespasser, thus this requires a positive
present in relation to the act because the defendant is not aware of whath | act. Most of the leading cases relate to offences of murder and manslm\ngh‘tef
Sdolny but offences such as arson, assault, battery and some statutory offences

such as failing to provide a specimen of breath, can all be committed dy
Omission,

(1) The crime has to be capable of being committed by omission.
The actus reus of the offence usually makes it clear whether the offence is

oNnaa SNnioy
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ct
st be under a duty to a . |
g‘:)e [l)a\:‘ :as recognised a number of situations when D is under 3 duty

0 .,
The following cases illustrate these situations.

hip.
Duty arising from a special relations
ﬂspet:ial relationship between D and the victim can create a duty ¢, —

courts have recognised relationships between spouses (Smith (1979) a--
between parent and child (Gibbins & Proctor (1918)) as creating sy}, , .

ii) Voluntary assumption of responsibility s
Someone who voluntarily assumes responsibility for another person 5.

assumes the positive duty to act reasonably for the general welfare of ths
person and may be liable for omissions which prove fatal. |

wmos

GigBINS & PROCTOR (1918) =
~ Gibbins was the father of a number of children including a seven.ye;,
. old child, Nelly. He was living with his girlfriend, Proctor. They kep:

Nelly separate from the other children and omitted to feed the child <,
~that she died. Gibbins buried Nelly in the brickyard where he workes
- claiming that Nelly had left. Both were convicted of murder and e
convictions were upheld by the Court of Criminal Appeal on thé bas®
that Gibbins owed a duty of care as her father and Prodtor™
assumed a duty of care as her carer.

- 4

STONE & DoBINSON (1977) <

A couple (S and D) had taken in S’s sister to live with them. The siste
suffered from anorexia nervosa which deterioratédato the extent the'
she was confined to bed. The couple omitted to care for her properly,
failing to call the doctor or medical services, with the result that ¢

sister died. The couple were held to have assumed a duty of care '¢
t!le sister and were found guilty of manslaughter.

dC

- — -

i) Duty under g contract
A person may be under a

under a contract, The duty
person,

positive duty to act because of their obligafof
may be to the other contracting party or 0 @ -

s

pirTWo0D (1902)

D was a railway crossing keeper who forgot to shut the gate before 3
train came. Someone crossing the line was struck by the train and
killed. The court held that D owed a duty to all users of the Crossing
and not just to his employers. D was accordingly found guil
manslaughter.

ty of

Other examples where contractual duties have been considered to exist are
between a hospital an,a\}e§,thetist and a patient (Adomako (1995)) and by a
landlord to a tenant (Sing/*(1999)).

’ i),
iv) Duty dueto defendant’s prior conduct
If the d t has acted positively although innocently to create a state of
might=cause damage or injury, and subsequently becomes

the dapgerbe has created, a duty arises to act reasonably to avert
anger. L

4

&R (1983)
l was squatting in a house and fell asleep while smoking. The mattress

caught fire and he woke up. Instead of putting out the fire he moved
into another room and went back to sleep. The house caught fire and
the House of Lords upheld his conviction for arson. D had unwittingly
brought about a situation of danger to property. Once he realised this,
he was under a self-induced duty to act positively to avert it.

v) Statutory duty of care

In some circumstances a statute makes it a criminal offence to omit to do
something. For example, s.170 of the Road Traffic Act 1988 makes it an
offence, if one is involved in an accident, to omit to either report it within 24
hours to the police or to give all relevant details to any other person at the
scene of the accident reasonably requesting them.

Cessation of duty to act

The issue of when a duty to act ceases can cause difficulties for the courts. In
Airedale NHS Trust v Bland (1993) the House of Lords attempted to provige
Buidance on when a person can be released from a duty to act. This was >
Civil case Involving a person in a persistent vegetative state who was on a “Te
sUpport machine following injury in the Hillsborough Stadium disaster. His

SN38 SN1KY
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parents sought to hav
held that it was no
such a perso

would be euthanasia

o the life support discontinued. The House o Lo

it r
+ unlawful to withdraw artificial nutrition and hydfation g

Carg

lattg,

n. It was lawful not t0 continue to supply the patient With
';rolong his life. The House of Lords considered this t,

.<cion rather than a positive step to end a person’s life, as to do the
i which is illegal in England and Wales.

The Law Commission in its Report No. 218 Offences Against the Person qp

General Principles (1994), in relation to offences against the person, Statec
that liability for omission should be limited to serious offences, Name}
homicide, intentional serious injury, torture, unlawful detention, kid“apping
abduction and aggravated abduction. The Law Commission also decided fo;
the present not to try to limit the common law duties to act which Curreny,
give rise to liability for omissions. Some academics suggest that there should
be a positive duty to act where a person could save someone’s life Withoy
putting themselves in danger. This suggestion is not without its diff;
For example, who would be prosecuted in a situation where there
crowd of people who failed to rescue a drowning child?

culties,
was 'a

CAUSATION v SEEY

In “result crimes” (i.e. where a consequence is part of the actus reué}, itis
necessary to prove that the accused’s conduct ¢atised the required con.
sequence. Murder is a clear example of a result crime as death ‘s % con-
sequence required as part of the actus reus. It is for the jutyto decide if the
accused caused the prohibited result following prohibited tonduct.

There are two key tests which must both be';Satié'ﬁed to establish
causation: A

(1) Causation in fact

This is established by applying the “but for” test, which requires proof tha
the consequence would not have occurred “but for” the accused’s actions.

wHITE (1910)
p poisoned his mother's drink with intent ¢,

taking some of the drink but medical evidence

Kill her, She

found tha ¢4
death was a heart attack rather than poisonin (e cause of

murder but acquitted as he had not caused hje
(note that he was convicted of attempted murd

died after

er).

(2) Causation in law
This principle is concerned with whether the prohibi

cause was “significant” ir :
“morethamminimal”. Where there are multiple causes

canbe*held responsible for the result.

[ntervening acts
Sometimes, after the accused’s initial act, and before
sequence occurs, there is an intervening act or event

that consequence. If the intervening act or event is completely unconnected
with the defendant’s act, was unforeseeable, and brought about the con-
sequence on its own, then it breaks the chain of Causation and the defendant
incurs no liability for the consequence. If the consequence is caused by a

combination of the two causes and the defendant’s act remains a significant
cause, then the defendant will still be liable.

the required con-
which contributes to

Actions of third parties

Where a third party does something between the accused’s act/omission and
the result, this may break the chain of causation.

R GasE

PAGETT [1983]

D was hiding in his girlfriend’s flat when police were trying to arrest
him for various offences. D armed himself with a shotgun and used his
girlfriend’s body as a shield, putting her between himself and the
Police. D fired at officers and they returned fire, three bullets hitting the

>
~
q
-

O

R )

-
-
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s, D was convicted of Man,

he basis that the death was caused b the

dismissed. Where the third party acy s
t. the chain will not be broken

the victim will rea

¢ been hel . o
¢ causation will only be broken if the victims 5

t no reasonable person could be expecte,

Occasionally,
ute to the result. It ha
e chain 0
ted tha

trib
consequence, th
<o “daft” or unexpec

foresee It.
l |

Bous oY 2 lift to a young woman. He ordered her to remove he,
pulling at her coat. She opened the door ans
jumped out of the moving car, suffering fon?e injuries. He ;ppealeq
against his conviction for assault occastonmg. ac.tua.I bodily harm
claiming that he had not caused her injuries. Dismissing the appea;
the Court of Appeal held that where a victim is injured in attempting to

clothes and began

escape from threatened violence, the test of causation is whether the

injuries were “the natural result of what the [accused] said and did; T
the sense that [they] could reasonably have been foreseen_as, the

consequence of what he was saying or doing”.

- — —

| —

A refusal by the victim to accept treatment is not an intervening act and.itwil ;
not break the chain of causation. In Dear (1996), D(had Slashed V Seyes
times with a knife, causing a severed artery. Vdied from blood.l0ssa few
days later and D was charged with murder. At\the trial, D claimed that the

chain of causation had been broken by V, who had conimitted suicide

ct to the accused’s actions ang &
4 that where the victim contributes ¢, lhe.

Uig

o

N

by

either re-opening the wounds or failing to treat re-opened-wounds. The jury
convicted D on the basis that the wounds remained an “operating” an

“substantial” cause of death.

The thin skull rule

SRRMERET |

"It has long been the policy of the law that those who use violence 0
other people must take their victim as they find them. This in ouf

judgement means the whole man, not just the physical man.” Lawto"
LJ. in Blaue (1975),

o ————

‘o this rule, the accused does not escape liability if his victim i< SUS-
injury or has a belief that prevents the victim from accepting
iment. In Blaue (1976), D stabbed his victim, piercing her lung, She
tre od ON religious grounds to accept a blood transfusion which would nave
requd - er life. The Court of Appeal held that her refusal of treatment, whether
save ~able or unreasonable, did not break the chain of causation. It was said
reaso sed must “take his victim as he finds her”, i.e. in this case, 2
ovah’s Wwitness W
¢ can be argued that the same approach should also apply to an
ntervening act by the victim. An act byj the victim which is so “daft” as to be
totally unforeseeable can, if italone brings about the consequence, break the

chain of causatiori\(§ee Roberts, above).

Du€
cep“ble (o

Medical négligence Cases
The codts\have had to-consider a number of murder/manslaughter cases in

which the acts of the victim’s medical team have contributed to the victim’s
death:The courts are‘now very unwilling, as a matter of policy, to find that
medical treatment ‘has broken the chain of causation when the treatment
follows an initial unlawful act by someone else. The first two cases below
conflict with each other. The first case has subsequently been distinguished
onlitsown particular facts and has very little general application any longer.

JORDAN (1956)
D stabbed his victim, who died several days later after undergoing

medical treatment. It was finally established on appeal that the wound
had been healing well but the medical treatment was grossly negligent.
The victim had unnecessarily been given an antibiotic to which he was
allergic. This “palpably wrong” treatment may have been the medical
cause of death. The court held that the jury might have reached a
verdict of not guilty if they had had all the medical evidence, and the

conviction was quashed.

e T————

SMITH (1959)

D, a soldier, stabbed another soldier, who was carried to the medical
officer in charge. The medical officer was dealing with a series of
emergencies and failed to appreciate the seriousness of the victim's
wounds. The treatment he gave him was not beneficial and may well

SN34 SN10Y
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The Court of Appeal has subsequently confirmed the appro
smith, indicating that Jordan has virtually no relevance any m
the most “extraordinary or extreme” case.

e

have made his condition WOTSE. The victim d.ied.of his stah
was found guilty of murder and appealed. Dismissing the 4
distinguishing Jordan, the court held that D’s stabbing W
ating and substantial cause of death. The chain of cays,
hroken only if the original wound is merely the setting in \
cause operates, i.e. only if the second cause is so overwh
make the original wound merely part of the history,

WOU"\.;.

%an g °
tion Wilh.
hich .
Moth,,
e|ming At

Ah tay.

CHESHIRE (1991)
D shot his victim. Taken to hospital, the victim contracted a rec

infection causing a respiratory blockage. He died from the 3
which was consequently undertaken, and he was possibly negligen:
treated by the doctors. Dismissing D’s appeal against his mum‘;'
conviction, the Court of Appeal held that even where negligens treati
ment is the immediate cause of death, that does not break the cHair'
causation unless it was so independent of the accused’s agfs'a s 0
potent in causing the death, as to render the acts ofrthe ACCuser

insignificant.

p”ato..,'

pe’aho.

o : - e — = - A

Where doctors cease treatment in a situation whetgthere is no-piospe.
the victim recovering, this will not break the chaifn.of causation‘even ype.
this medical intervention is the final cause of death. In Malcherék (198y) g';
victim was put on a life support machime,as,a result of the'injtries D inflic:
After several days, and acting in accordance with the practice of a receis
body of medical opinion, doctors turned off the machine and the victim di:
D was convicted of murder and appealed on the“issue of causation, which
said should have been put to the jury. The appeal was dismissed. The cov
said that D’s act was a substantial cause of death and any other contribulo
cause was immaterial.

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

PROPOSALS FOR REFORM

In 2002, the Law Commission produced a working paper with a propos? .

codify the law on causation. It was suggested that a defendant woull*

considered to have caused 3 result which is an element of an offence wht

(a) he does an act which makes a substantial and o ,

its occurrence or, (b) he omits to do an act which e 5 .m;far ¥ duty
according t0 the law relating to the offence, and. the iy uty o do
substantial and operative contribution to its occurrence

|aw position on which these proposals are based. il Drevane;

2 REVISION CHECKLIT L S B oty

vou should now knowsand understand:

that a criminal offéfice requires both actus reus and mens ras.

(] that the actuswreus refers to the physical element of the crime. this r3n
comprise-conduct, consequences and/or circumstances depending on
the ‘offence;

that' some offences can be committed by failing to act:

the courts ‘have identified circumstances in which a duty to z¢ct ie
imposed;

[] in«esult crimes, there must be a causal link between the accused’s
(condtict and the consequence/result;

.

{3 “the principles of causation—there must be factual causation and lega
causation.

QUESTION AND ANSWER

QUESTION

Tim has been charged with manslaughter. He was involved in a fignt
when he punched James, who fell and hit his head on the edge of the
pavement. While James was unconscious, a bystander caille¢ the
paramedics. They arrived ten minutes later and dropped James whiie
they were putting him into the ambulance van. This aggravated the
internal head injuries caused by James hitting his head on the pave-
ment and James required surgery. The anaesthetist was a young doctor
who gave James too much anaesthetic, which put jJames inte a coma.
After a few days the medical team declared that there was no hope of
James recovering and they switched off his life support machine.

Explain, with authority, whether there are any intervening acts in this

scenario which might break the chain of causation,

SN3d SNIYY
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o should start by looking for anything Ir the facts that migy,

- break in the chain 0 .
s 2 medical professional or the act of the yjgy,

e each in turn, applying the law on causatiop
to determine whether each incident has (g,

f causation. This might be the ac{ of :hO"
ltc

m,

O
Cach

Seda

example. Then ta

incident separately, .
break in the chain of causation.

Answer guide:

James hitting his head on the pavement. This occurred as a direct resy
of D's actions and does not break the chain of causation. |

Paramedics dropping James. This does not break the chain of Causatig,
under the principles in Smith. The original injury remains the operating

cause of death.

Young anaesthetist. This is similar to the events in Cheshire where the
chain of causation was not broken. The original injury remainegd the
substantial and operating cause and the treatment was neither inge.
pendent nor potent enough in itself for it to break the chain of ¢y,
sation. Note that if the doctor is considered to be a cause of death_jt ic
possible to prosecute him/her also for their role in the death.

Switching off life support. Where doctors cease treatment ‘in circum.
stances where there is no prospect of recovery, this does notbreak the
chain of causation under the principles in Malcherek.

As outlined in Ch.1, many.offences require a physical element. the actus reys,
and a mental elementi the mens rea. This chapter is concemed with e
|atter.

Mens rea"}s: the culpable state of mind which is necessary, together
with theeactgs‘fi'réus, for a criminal offence to be committed. The mens res
required-varies from crime to crime. There are a number of states of mind
whigchy, separately or together, can constitute the necessary mens rea for 2

crimiinal offence.

intention must be distinguished from motive, which is irrelevant to liability. A
motive might help to prove intent but it is not the same thing as intent. Where
a criminal offence requires intent as its mens rea, this generally requires
proof that the accused desired a particular result. There are two types of
intent in criminal law as outlined below:

Direct intent

Direct intent is where the consequence is desired and the accused decides to
bring it about, or to do his best to do so. For example, for murder, the
accused must intend to kill or cause serious harm to the victim. Thus, D will
have direct intent if he desires that the victim either dies or suffers serious
Injury as a result of his actions.

Oblique intent

Oblique intent (also referred to as indirect intent) is where the accusad does
not desire a particular consequence but realises that the consequence IS
virtually certain to occur as a result of his actions. This is not intention in
Itself. However, if the accused foresaw the consequence as virtually certain,
that may lead the jury to conclude that the accused did intend to produce the
consequence.
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The degree of foresight required for oblique intent has begep, an q
issue for the courts over the years. The starting point was DPp Smitr '(‘80i-?f
in which the House of Lords stated that there was an irrebutab|e pfesu,,:%“
that an accused foresaw and intended any “natural consequenc e Pl
actions and that the test for determining what was a natura| COnse of },
was a purely objective one (i.e. what an outsider would consider t‘lhenu_
natural consequence of the accused’s actions). This was reverge, bbee
Criminal Justice Act 1967 s.8, which states that in determining Whet:: the
person has committed an offence, a court or jury shall not be boung . ie:e
that a result was intended or foreseen only where it is 3 “Natury Nfe,
probable” consequence of those actions. Two cases followed o

. Short[y afte.
discussing the same point:

NS

MoLONEY (1985)

D and his stepfather had a shooting contest to see who could loag and
fire a shotgun faster. D loaded and aimed his gun first. It was aimeg at
his stepfather who challenged him to fire. D did this and killed hi§
stepfather. He was charged with murder. The direction to the Jury on
intention was that D had the necessary mens rea if he had foresge,
death as a “probable consequence” of his actions, even if he did not
desire it. The House of Lords quashed D’s murder conyietion, sub.
stituting a verdict of guilty of manslaughter. It was held_that only an
intention to kill or to cause really serious injury_ weuld suffice! for
murder. Lord Bridge suggested guidelines which.could be given tp 2
jury to help them decide upon the issue of intention: (1) Was death or
really serious injury a natural consequepce, of what the acgused did?
(2) Did the accused realise that death orreally seripus, Mmjury was a
natural consequence of what thé\agcused did? Ifsthe jury considered
that the answer to both of these questions was yes, that was no
conclusive proof of intention but was something from which the jury
might infer that the accused intended death or really serious injury.
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HANCOCK AND SHANKLAND (1986)

D and another had dropped concrete blocks onto a motorway from ¢
bridge in order to block the road and stop a taxi which was caryiné °
working miner to work during a miners’ strike. One block hit the tax>
windscreen and killed the driver. At the murder trial, the judge directed
the jury using the guidelines given by Lord Bridge in Moloney (above)

The House of Lords quashed the resultin
and substituted manslaughter conyicpione Thg COnvictions foy
the Moloney guidelines were defective iﬂcé " eir .Lf)rd'ihiog he
to consider the matter of probabiliy, €Y did not diraes o, .

The jUr\ S Uy
consider: (1) Was death or really serioye i~ - U B asiay .

S INJury a natyr :
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al and g¢r
q . - : Did the ac‘iuse;:j ::ulf ,b»‘fb*ﬁ'
eath or really serious injury was a natyra and probah 2alise thas
of what the accused did? The jury should be told that!? CONSequenc.
able it was, the more likely it was that the ace at the more grgh.
more probableitheiaccused realised it to be, , .
he intended it.;These were guidelines which the : L Was that
help thém“to decide whether to draw the ;

intedded death or really serious injury. used
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Following these/Cases, the law was clarified by the Co
(1986).

KV cASE R R SRS AL e )

“NepricK (1986)

g).'mD pushed lighted material through a letter box in order to frighten his
| victim, but in fact killed two occupants of the house. The judge directed
. the jury that if D realised that death was “highly likely” to result, then
he was guilty of murder. The Court of Appeal allowed D’s appeal,
holding that the judge had equated foresight with intention. The judge
should have made it clear that it was for the jury to decide whether D
had the necessary intention. Lord Lane C.). gave a model direction
which increased the degree of foresight required and set a clear pre-
cedent for the law on oblique intent:

urt of Appeal in Nedrics

“... the jury should be directed that they are not entitled to infer
the necessary intention unless they feel sure that death or ser
ious bodily harm was a virtual certainty (barring some uniore-
seen intervention) as a result of the defendant’s actions and that
the defendant appreciated that such was the case”
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this case, the Rouse of

| certainty) but amended
would de maR

The leading case is now that of Woollin (1999). In

Lords retained the high degree of foresight (virtua
the word “infer” to the word “find”, stating that the late!

easily understood by juries.
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