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[NTRODUCTION

@ Objectives of evidential rules

evidence are faimess an ..
- f the rules O.f ‘ RIds s 1y dSCop.,
The two key 0bjectiVes % nding.? Whilst other objectives can be a4 dey ?
truth thfough ammte?ge mles are ﬂCXible n the sense that thcl'o |\ ”]Q'\(; "“1
pmdoqlingte. Mvae‘:iya: to whether a ceﬂaip pi'ece of evldience may he :u‘  jugy
discretionIVOTIEL s i couits are guided by these key objectiyeg ¢ e
ping their S S0 on o qualifiation, such s e . 1,
of evidence have and legal professional privilege, for good policy reases i

tween criminal and civil cq0. .cm\

of processes. Disciplinary and other tripy,, "
S <1y bound by the strict rules of evidepe, - Uhsig,
sdence not neoessanl}'bo 4 . NCe, Thie . ¢
ein eom:‘:;;trzende, but not the right to simply 1gnl§>rtehall. the basic princ:pfi‘s..
evidc;:cc altogether. Elementary fau'nes : l-e:flll‘(mest 0h T nd g 1.:\_"7.
o trative bodies and decision makers, o have regard (o, |
e decisions should be made on the basis of facf whig;:;?i‘:.

- etau- . - 1
of evidence. Aft .- ad. The stringency of the requirements as (g i
lmm W ush

been :ﬁﬁﬂ asce ess demands, which in turn will depend upon the

proceeding and decision. 33
9 DerNITIONS AND CLASSIFICATION

Illup s
COf [-L’f

(a) Definitions

Evidence, as used in judicial proceedings, has several meanings.'° The (y, N
<enses of the word are: first, the means, apart from argument and inference, yh
the court is informed as to the issues of fact as ascertained by the pleadiggy
secondly, the subject-matterrofz'such:means. 'Tho.e word 1s also uscq tO'denot ty
some fact may be admitted as proof and also 1n some cases that some fac y

relevance to the issues of fact. Inareal sense evidence is that which may be play

hefore the court in order that it may decide the issues of fact. “Phere are also i\
shades of meaning that it is not necessary to discuss here. (Rer@xample, it was he]

that “evidence” in the Inheritance (Family Provision)# éi;lf938 coverswll the mat-
rial that persons outside a court of law take into considerz 1on whest deciding hos
to act.’2) Evidence, in the first sense, means «

el t‘éstimony, whether or
documentary or real, which may be lcgall f.

d 1n order¢e prove or disproi
some fact in dispute. In the second sense it s the contentof that testumony

o\
&\
D 4

. (b) Facts

[«

No satisfactory definition of the term “fact” has been or perhaps can b &%
Broadly it applies to whatever is the subject of perception or CONSCIOUSI>

W

?  See Ch.45 on fact finding and the assessment of evidence.
" Dunne v Governor of Cloverhill Prison [2008] IEHC 16, High Court of Irelan
on the various meanings of evidence (appeal dismissed: [2009] IESC 43). P
- Section 55(1) of the Evidence Act 1995 (Cth) provides that: “The evidence that 1 0
. prowed]ng;‘f W“-ﬂitmmfwld rationally affect (d;:;?(ly '(,)r in .
. W. 20 Mﬁ‘yd“ : : e L 1 the proc ing.
2 Vrindt, Vrindt v Swain, Re (1940} Qx.a;;?m o e

"N ' 1 ::\'
d, citing this &

(4]

%

DEFINITIONS AND CLASSIFIC Ao

ally it has generally to be distinguished from /a1
juﬁd! netimes from festimony and documents. 1t is nof
and :%isﬁﬂcﬁans consistently.
hese 01 |

2

Abgreotan (c) Types of evidence

sometimes from opinion'
always possible to apply

Lo
b0 l

ect of evidence is not one which lends itself readily either to defini-

e/UbJES f its terms h '
. 16 OF divisions. Fgw OI 11S terms have acqqlrcd settled or unambiguous mean-
!mg“s and N0 WO writers adopt the same classification, The following divisions or
Ings: | |

< inctions, however, which are commonly observed in practice or by writers,
ISt . all that are really essential to be noted.

1-12

comprise
I iy
g1 (i) Qect and indirect evidence
DmBCt ev,d . at he exis?ence of a given thing or fact is proved either 1-13
by its actual produetion or by the testimony or admissible declaration of someone
“ho has himself p ived it. !ndlrect Or presumptive evidence means that other
are thiis proved, from which the existence of the given fact may be logically

qwo formsdrcequally admissible, and the testimony, whether to the
umprobandum ¢ ta probantia, is equally direct; but the superiority of
§ .ﬁ\ 1is that wh@ ontains fallibility of assertion and perception as sources
& ertor, the lattel‘gsl addition, fallibility of inference. Little is to be gained from

~omparison of theif weight, since, save in the case of actual production.’s both
rms admit{of very degree of cogency from the lowest to the highest.

O

Matérial objects other than documents, produced for inspection of the court, are  1-14
;ommonly called real evidence. This, when available, is probably the most satisfac-
ory kind of all, since, save for identification or explanation, neither testimony nor
inference is relied upon. Unless its genuineness is in dispute,!” the thing speaks for
itself. =

Unfortunately, however, the term “real evidence” is itself both indefinite and
ambiguous, having been used in three divergent senses:

(1) Evidence from things as distinct from persons
(2) Material objects produced for the inspection of the court This is the second
. and most widely accepted meaning of “real evidence”. It must be borne in
mind that there is a distinction between a document used as a record of a
. transaction, such as a conveyance, and a document as a thing. It depends on
. the circumstances in which classification it falls. On a charge of stealing a

- 3 & " FANSD o
:

. document, for example, the document is a thing.

(3)  Perception by the court (or its result) as distinct from the facts perceived
“Although the physical production of objects is a valuable factor in juridi-

——
13 S&p' ‘i §"1-3 , ;
:: SeeGh.33, ?\X)g 12:1.44 'y
~ On the drawing of inferences and indirect evidence, see Easteye Ltd v Malhotra Property Invest-
. Ments Ld [2020) EWHC 2606 (Ch) at [140]-{143).
0 ‘S&M’q'aumﬂ)‘ké‘al@idence’.’i ALt

see'B‘M"W#M'ﬂhiés. 17 November 1882.

5]

(i) Real evidence
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remedy of an order fo; the inspectioy, 2
; tody and preservation e ey,

% ¢ detemlon. cus N of ., '4

propertys as well as for th not by the court, but by the parii« 'eloy.

re ' “tion in this case 1S ‘e ¥ and o
pmpert},: :\1:; INSPEC o party refuses (0 comply with an order, the Qmw!\al th
representatives. Where

: inference, but in e sy,
. : pot only an adverse In Ce, IN eX 1o Ua)
- -~ “ ma ly lnCIUdlm 5 ' . N . > : ll]k\ (%2
Sancons ~)t,iaponpdis’mi ssed or judgment entered aganpst him as APProprig, Cage,
having the ac confined to the period after substangjy,. .~ 1h

1IN ; 1S neithel' )

wer to order inspection 1s : ERE the nace: .- e © Proces

ipf(;" have commenced, nor 10 Pfopf“)' clget:etl?:llg;rotfht':]sbtl[:;r;)::. Thus, ¢ ©
) os have been launched, ‘ ver { it

<ubstantive proceedings h

. . < §) ”l; 'L\ 7
order providing for, inter alia, the inspection and photography of: ke ¢,

the Court to be property Which may become the Subj
gsin the [court], or as to which any question may ari

the power to grant the internm

‘0
| lo
\

:

“property which appears t.o
rer of subsequent proceedin
such proceedings.™"

CCl Mas

1N ap,

The court also has the power under its inherent jurisc!ictign 0 order inspecyj,, of
property under the search order (Anton Piller) Jun§d1ctnon. 2 Tl)e court has he \!d[u' '
tory power to order the inspection of property neither belonging to nor iy . pm:

session of a party, which is the subject-matter of the proceedings or as to whj) o

$ o inog 33
estion arises in the proceedings. ; Sateiears Thy
q iven to arbitrators to give direction similar (

itration, a power 18 g1 | : . hogs
wl:illt?:zg'abc ordeprgd-undcr CPR Pt 25 .1, in relation to property.* This p(m:
may be exercised only in relation to property which is either the subject-matter o
the reference or property as to which a'qugsnc?n arises in the .pl'OCeedlngs.u In ad
dition, the power is limited to property which IS owned by or 1s the possession of,
party to the arbitration.** (The court has certain supplgmeptary POWers (0 achif
the same results where the matter is urgent or the arbitration powers are lij@ly,
be ineffective in practice.)* | . ; : |
Whilst the rules do not expressly provide for the inspection of propertyby th
court 2 there can be no doubt that the court has the power to inspectdor the purposs
of trial under the inherent jurisdiction. It not infrequently occuss™in £onstructios
disputes that the judge and the parties view the property. In‘f,sﬁc'hfcases.‘ the vidh
usually takes place after openings, but before the evideﬁc{js' galled. Thé hatlc
viewed by the judge forms part of the evidence. Nothing's; id during W
the judge has any evidential status, unless there has Been an agreementer direc
tion to that effect.”” ¢ vl sz nno 0 4 -x,:}
Inspection has been defined as a substitutioche eye for thiesgar in the recep:
tion of evidence, and as a general rule is allowed whenever ;Q:g?racticablc and wil

».

CPR r.25.1(1)(c)(i) and (ii). oor Rl |
Charles Orford L1d v Gonshaw L1d [1948] 2 AL ER. 229.
*' Senior Courts Act 1981 5.33(1); County Courts Act 1984 5.52(1); CPR r.25.1(1)(1). s
CPR £25.1(1)(h). Such orders can be highly intrusive and are not granted as a matter of COUR® ©
less handled properly, serious complications can arise. See Lock International Plc v Beswich | | | :
I WIR 1268;(1989] 3 AllER. 373; TDB (Owen Holland) Ltd v Simons [2020] EWCA Civ 13-
[(2021] 1 W.LR. 992,

8 @

i

, Senior Courts Act 1981 5.34(3); County Courts Act 1984 5.53(3)(a); CPR r.25.1(1)()
Arbitration Act 1996 5.38(4),

: WM‘%"W“L L 1ol B

: ArbnumonAa 1996 5.38(4), i ‘

3 Thcf Ml%m),(z),(5). A LTR O LW

» Toepomer rules specifically provided for this: RSC Ord.35 8.

- hdmbeymmmnomm , para.15.8.
(8]

InsPECTION, VIEW AND PrODUCTION

ibunal in arriving at a decision. The practice dates back for some seven
agsiStthe (o the old trials by inspection which were the appropriate means of

_certain questions, e.g. age, identity, the genuineness of records,
regnancy. ete. At first some of thcse were tried by the court itself, but
mayhemri:‘ cidses reference was made to the jury, and gradually this became the
s A
I:w:inferences are commonl.y dgrived through this channel from, e.g. the
Valua.u-r. of witnesses under examination, the condition of premises in dispute in
demeano ‘-,'; the appearance of the instruments used in committing a crime. or from
e 4 models and plans. So, in an action for damages for the bite of a dog, the
verified roduced in court so that the jury might judge of its disposition.** In cases
dog.w_a:gmde‘marks or enggayings, and the like,* direct comparison between the
of pirate and disputed specirs ﬁ made either by the tribunal itself or sometimes by
8‘3.""'"6 « and others ou @ ongt, is not only allowable, but often a most effica-
witnesses <o 5 1 ourts, questions of this nature are often decided upon a
without witnesses. In infringement and passing-off cases.

e court has sometimes been held sufficient.*s Lord Ashbourne
the ev:(f@iof my own eyes. Looking at the bottles and look-

to see any colourable imitation™; and Lord
said: “The eye no doubt is the best test. Generally,
A@arison 1S enough™¢; but in LGO v Lavell*’ the court

a ‘mas not to be put in the place of evidence, but was to enable
inderstand the questions raised and to follow and apply the

~o 48 The Court of Criminal Appeal has held that juries should not be left to
a\ @ of disputed handwriting on their own, nor should they be asked

are handwriting without the assistance of expert evidence.*

iminal trials, the judge has an inherent jurisdiction to adjourn the court to
the jury to view any place, premises, property or thing during the trial.

a ( . . 'S8 . : » - . .
&shcésha\?e'a'simllar‘ power to conduct a view themselves. In civil cases, judges

were formerly empowered by RSC Ord.35 .8 to “inspect any place or thing”; and
this provision was construed as wide enough to justify an inspection of property
outside the jurisdiction.* In a civil case tried with a jury, the judge who decides to
hold a view might permit the jury to carry out the same inspection.’! There does not
appear to be a provision in the CPR corresponding to RSC Ord.35 r.8. It is submit-

:
i 4

¥ See, “Real evidence", para.1-14.

' Penfold v Pearlberg [1955] 1 W.L.R. 1068.

2 Line v Taylor (1862) 3 E. & F. 731; cf. Lewis v Hartley (1835) 7 C. & P. 405.

Y Lucas v Williams [1892] 2 Q.B. 113.

% Lucas v Williams [1892) 2 Q.B. 113; and cf. Du Bost v Beresford (1810) 2 Camp. 511.

Bourne v Swan [1903] 1 Ch. 211, and cases cited; Hennessy v Kearing [1908] 1 LR. 43 CA; 42

I.L.T.R 169 HL; Buckingham v Daily News Ltd [1956] 2 Q.B. 534.

Hennessy v Keating [1908] 1 I.R. 43 CA; 42 LL.T.R 169 HL.

LGO v Lavell [1901] 1 Ch. 135 CA.

ck. Cole v United Dairies [1941] 1 K.B. 100.

R.v Harvey (1869) 11 Cox 546; R. v Rickard (1918) 12 Cr. App. R. 140; R. v Day (1940) 27 Cr.

App. R. 168; R. v Tilley [1961] 1 W.L.R. 1309; R. v Harden [1936] 1 Q.B. 8; cf. Australian cases

Adami:v.-R.. (1959) 108 C.L.R. 605; Daley v R. [1979)] Tas. S.R. 75; Grayden v R. [1989] WAR.

& 208; R. VMedina (1990) 3 W.AR. 21. As to expert evidence on handwriting, see para.33-91.

2‘;‘0'&) ell [1975] 1 W.L.R. 1303 (where the property was about as far outside the junsdiction

L) ARG AL

'. RSC -%351_1‘-8(2). The wording of this sub-paragraph implied that there might be Clrcumstances
W@"h@‘j‘ldgé'oould- conduct an inspection without the jury being permitted to do so. Itis submit-

191

&
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Lex Forr

ted, however, that the inherent jurisdiction which, as mentioned . ractice seems undesirable: and the author;
. - | duthorities

toundation of the power to hold a view in a criminal cas Arlier, | ' |

: al case, mus ler, - | sy are | |

continuation of the holding of views in civil cases. As this":)l:;\i,c.(. R '“\h;\ i lb‘"’m,r-')ctys“‘ms clear that lay J:succs should not carry out 4 Vi’:‘inr?r\::f e

the common law and not the CPR, there can be no objection to rel]‘l\\. Ueriveq 1 s P'o'i (he parties being pr esent. 1t has been held also that a judge may ,ﬁiim

authorities in order to identify the principles on which the court \\,mr'!”é‘ o c;..;;"' witho! cdng.an;inSpecthﬂv notwithstanding that al/ parties object.s? 2
act, ep '

The usual practice is that such a view should take place at Some cond? iminal trial the absence of the accused at a view (unless of nis own choice

R . CONvan: (o] ¢ LLL s ‘ ' - .
‘:ﬁ)flocfg\tgf :;:: t(l)\f final ?pcoc l\e?. l::Ithough.lt has Re%n held that 4 \'|c\\\,o£i'"cm ling Q;ﬁ,e,dmuﬁpfvmg:cf:ti?;l%md Cause) 1s an irregularity which may, but
sible ey ¢ conclusion of the summing up.52 The same rules 4 > Pen or 08 ° qecessarnlys ’ =
. : : : . e S apply .. 22 pol-NEEERRtEe e : |
;13 tgk the reception of evidence in general; accordingly it is wrong “)PE]I[\ 0 4 ,: docsggc is no restriction as o the county or area where a juror may be required to
0 take plaqe after the jury have retired to consider their verdict 53 F(,f‘“  Viey Th 'a'v‘iem see the Juries Act 1974 5.14.
reason, the jury must not communicate with witnesses during a viey, i]--‘-hc Nimg 10§ A ;
of the point in the trial at which it occurs; but the judge may, either of h'il “SPeCljyg % . (b) Production
S ( i , ! |

‘ ‘1\‘, .
l

the
r '@fw refused.
(/ estimonyyg

acolll

hject to caution as to its dangers.™ Thus, in an action for injury by
Waoight J refused, unless by consent, to allow the jury to view the injurea
absence of the doctor.™

l",

BlOTxia 21 SYOUL 31D

) ors 1y SO0 del) O . :
" Unless otherwise pl_}'o’ylded by statute, questions of evidence are generally
determined by the lex fori and not by the law governing the substantive issue
212 oD I LTI PS LN ) Ml B3 L3 9 -

- " K

& Salshury v Woodland [1970] 1 Q.B. 324 at 344.
6. Sec para.l-2351 1 U118, 1911
@ Parry v Boyle (1986) 83 Cr. App. R, 310 DC.
¢ Titoy WJI‘[lngS] 1W.LR. 1313. Although this conclusion is at first sight surprising, it is consist-
~ ent with the Judge‘s power to call witnesses.
 Poole v R. [1961] TA".C.‘223';'Ka'mnmt v R. 1956] A.C. 256 PC. See however, Goold v Evans & Co,
when Denning LJ said that a view is part of the evidence, and that it is a fundamental pnnciple that
the evidence must be given in the presence of both parties. In Karamat v R., the absent defendant’s
* counsel was present at the view. It would seem that all parties must be present or at least represented
~ ' ataview, except in the case of a criminal trial where a defendant has absconded and is not at the
~time of the view represented.
: " HNHWAM{IW]KBIZO, where a number of cases were reviewed; R. v Woods (1922)
'y v - LWQXWM‘lt‘msheldthat production of a genuine note was not essential on a charge of
_ posses  paper resembling bank-note :
" Miller v Howe [1969] 3 All ER. 451 DC. 1();; also R. v Jones (1969) 54 Cr. App. R. 63 CA, cited
v %ﬁtﬁ ar % 0 3.) Such identification is necessary only if the defence makes it an issue in the case:
T W f"‘Rb""r"")dj'"([’l9‘7l] R.T.R. 291 DC. The same principles doubtless apply to the equipment
 used under the le

egislation now in force.

ters, such as the position in which they themselves or other personc . .« ' g, |
be JQEL : . PEISONS o thine 3
¢n at matenial times, provided that those witnesses are recalled s \ hag
answer guesﬁons 1S part of the trial and of the evidence in the case. It my« NS o
be held in the presence of the judge as well as the jury, and the absence ¢
ter of decision so far as views where witnesses are present are concerne s g ;'i
better opinion is that the same rule applies in cases where no witnesses are el
- F e ‘ ° 3 thh thJu‘ ' t
pass to reach their verdict; and it is thought that a view is evidence,* '
merely material which assists in the understanding of the evidence.® A viey, il
gt
degree of illumination of a particular street arose, and the accused sough 30{ |
the accused’s subsequent conviction was quashed because the judge b4
directed that a juror living locally should investigate and report bac§ QMg felloy |
remain together at all times when evidence is being received. 8o, Suggestine (o
jury that they might look at the locus in quo, if they thought eleyant on thejp
nentall . ¢ body )
participate in a reconstruction and go beyond the rol )
It has been held that a trial judge, sitting alon y have a px“{’a‘"tg\"{c\s-,« .
this decisionwids coupled &
with the requirement that the judge should 1 *
) E. '
ted that if this ever was a proper course, the repeal of the RSCh véd the foundation for such
2 R. v Martin and Webb (1872) L.R. 1 C.C.R. 978. This must exceptional case. ‘
3 R. v Lawrence [1968] 1 W.L.R. 341 CA; R. v Nixon [1968] 1 W.L.R. 577 CA.
PC.
s Tameshwar v R. [1957] A.C. 476 PC.
7 R v Hunter [1985) 1 W.L.R. 613 CA, disapproving dicta to the contrary effect in Tameshwar R
[1957] A.C. 476 PC.

examined, if so required.™* A view at which witnesses give demonsryy;,, 5
straf;
; thL'rcf(x
will vitiate the trial.** A proper record of such evidence must be kept. Thy :): o f"
e Wt \ esen o &
One reason for this is that the judge has to sum up the evidence upon w e
® rather thag |
also take place in the presence of all members of the jury. When a questiop
Ad st §"
jurors.®® The court said that this contravened the principle thﬁt\th‘%‘lgjry should |
home, was held as fundamentally erroneous.®' The fact
rvere? N\
“visit”, without the parties being present.®* Even
e parties of»‘higintcnﬁon to take
an unsatisfactory rule.
¢ Karamat v R. [1956) A.C. 256 PC; Tameshwar v.R. [1957] A.C. 476 PC; Poole v R. [1961] AC. 22 |
% R v Hunter [1985] 1 W.L.R. 613 CA.
See Goold v Evans & Co [1951] 2 T.L.R. 1189 CA at 1191, per Denning LJ.

5% -, edunder the legisla

% Goold v Evans & Co [1951] 2 TL.R. 1189 CA at 1192, per Hodson L. 1 RVOmll[1972) RTR. 14 CA. o
@ R v Gurney [1977) R T.R. 211 CA. | itw ) &4 ' eee oy 134 ﬁﬂ&fkfﬁ"o‘(lm)ﬂ N.Y. Supp. 1069; Golden Co v Buxton (1899) 9 :
8 R. v Albarus and James [1989] Crim. L.R. 905 CA. N AR o i LR

€ My DPP [2009] EWHC 752 (Admin); [2009] 2 Cr. App. R. 12 QBD. Ry ST a.*‘ 130 How. St. Tr. 457 at 480; R. v Ings 33 How. St. Tr. 1088.

6  Salsbury v Woodland [1970] 1 Q.B. 324 at344. = ttierv London Tramway Co, The Times, 13 February 1891.
[10]
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INTRODUCTION

:summﬁw,heaﬁng should be conducted by a differently constituted

does not have to find the facts.® Where the trial 1s by judge alone, j 1S Uy
that even judges should have to perform the mental gymnastics i.,\.()‘\,QJ‘?k‘\ira K

ovidence inadmissible and then trying to ignore it any further thap jq M i b . .
In trials with juries, the fact that it is almost impossible to discugl\(;;‘\‘c«\aw hen the adﬂﬂgZ?rg'g’no&Z"\"g?r"ﬁ?és ﬁ'}?,";",ic"ﬂcf"c" if that challenge could
. S T N . » : . . O e C\‘ ' .;; : ' n ‘ 4 . nin (lnI) y (, : :
adnurtsnbnlnt) wuhout.revealmg the nafure of t}le evidence objected (o has | :;mg ¢ wﬂﬂ y h“”/-ziﬁ.mat- Hare W 110 such thing as a trial With\in dhtll,’,lf I(,.rm stable of
practice \vher?by the jury no‘nnally.rcnres dun.ng the argument. It has bee oghe pﬂ’px. f;l' it o ticks: The effect of 5.76(2) of PACE has been to makdc :}f; proceed-
where the point can be decided without the risk of their hearing the ings hefor® ',i'ofa{cdnféSSiOUiS yoluntary one which must be decided in a ;a:lq::;:hr_»f
whether O o cuch cases.” The effect of holding a voir dire can be nullified evéz

Jury be excluded from the

) hc|d
n(llu,.Q of

disputed e.wd.ence, the jury must be present; as where a judge examipe. 2 wi e in’s |
on the voir dire to decide whether he or she understands the nature 'Inegg ™ rial €Y o by a defence counsel determined to have the i

B : ature of g o ] alrit s | by jurys y T ¢ issue of voluntari-
the duty to tell the truth.* It may be that the explanation for that decision ' in a e red for the first time 1n front of the jury.'™ Not every issue of admissibil-

jury’s vi Itness’ th ’ 'S that g
jury’s view of the witness's answers 1o tese questions would also be relevan B
their assessment of his or her credibility in case the judge ruled in f,. any lo‘“ |

. , d)
competence. At all events, where a pure question of law 1s to be ruled oy, , ':)ur og
v UIC

.
.
A

o ttino of a trial within a trial, even in | ; -
seX the holding of a trial even in jury trials. It will rarely be
lty',usn:;sevf(’f _e_xaml?lev lation to the admissibility of evidence of idemizca-

glrggmn ed sgom -a.n'l ation parade.'?’ Where a judge has ruled evidence as
bti“g'inadm'l A @S é

ally happens that such evidence is put before the jury

rect course is to exclude the jury, irrespective of whether or not there wj); i : :
_ . : be antt | h judge should consider whether or not to disch

94 dny Hu Suc ; A IsScharge the

undesirable revelations in the course of the argument. i i cﬁorln s of the parties. Where prejudicial material has gn =

Where there are issues as to the admis.sibili;ty. of eviden.ce i‘n Criminal progeatt 1he test is whether a fair-minded and informed observer would
ings, it may be an abuse of process 1o bring c.:ml or constitutional relief Procesds sre was a'real possibility, or real danger, that the jury would be
ings with a view to the court ruling that certain evidence was unlawfully Obtaind ¥ a e@ by wrongly admitted prejudicial information.'”> The

oﬁ tinue the trial would or could result in an unsafe convic-

and hence inadmissible in any criminal proceedings. In general, issues of “dmlsi |
o airly prejudicial material.'®®

sibility should be dealt with by the judge in the criminal proceedings wh, - Teason o |
exclude such evidence.®s Of course this does not preclude a person from bringj,d ke Th in'cidenoecdhesirability of the trial of preliminary issues by the judge alone
judicial review proceedings challenging the evidence gathering process, su &sf i - fthe jury is Qiscu§sed at paras 11-01 et seq. It appears that a judge
' sallow questions in cross-examination, which though not strictly

warrant and the way it has been executed, by way of judicial review. Judicial ey 2! , ,
ih are in his opinion unfair.'* Questions as to the credibility and weight

may be the most appropriate means to make such a challenge where thére/in le, ¢ . :
criminal prosecution on foot. However once criminal proceedings havefStaricd -f nce are questions of fact, and in general belong to the jury.'%s It has,
the most appropriate route to challenge improperly obtained evidence-may,be before. er, been held in a civil case that, where testimony is entirely unimpeached.
the criminal court which can exclude evidence, including throughis, 78 of PACE  judge may act on 1t without leaving its credit to the jury.™ Under the head of
To make applications for judicial review can be abuse if thcg;?ﬁc'ét 1s to dela _.Q admssnbxhtyfall §?fh '.g.ue‘s’t’lons, as whether a declaration is part of the res gestae:

X a fact gqfﬁq‘le“gt_ly;;'_s(;mﬂar to show knowledge or system,'”” a communication

- . » | ecdin S:vl M 4 save ot BRRWUR Bili 3l . .
disrupt the criminal proc g & pﬁ‘}ﬂé‘gédlpé; a confession voluntary'®”; a declarant in a pedigree case legitimately

: M . /é‘ ')
Where there is a Police and Criminal Evidence 84" (PACE )-s.78 chil: rivileged™; a COMIESSI : pedigree case |
lenge to the evidence of statements made by an accu s normally“desirablein connected with the famlly"°; the issues on a plea of res judicata identical™"; a wit-

the interests of justice for the court to hear the evigéncesought Lo be cxcluded and
t0 have canvassed in questioning any circu |& hich lQSs?ﬂ!g‘WiOllld. rendet
1< admission unfair. Where, on such an ap omin sqmmg{z?mccedmgs justices

resolve to exclude it, they should consider, alter seekn@*ﬁews of the pama-' ‘

A .5] .)"f”/«) v"llfq(\.\‘t kl} .’.i’) ‘; waaly ‘
'.'f.‘f Jlt;fi )‘/dt’i")“j‘f R "'{; Adr
" 3 b seaivel

" ‘-;. .!".l' E "

_

TITTEREFTTIS VR T e
. =3 :

# DPPv Lawrence [2007) EWHC 2154 (Admin); [2008] 1 Cr. App. R. 10.
" R.vAirey [1985] Crim. L.R. 305 CA.

% F (An infant) v Chief Constable of Kent [1982] Crim. L.R. 682 DC.

% R v Liverpool Justices, Ex p. R (1987) 86 Cr. App. R. 1 DC.

. : ' | them matenal¢ _
% In summing up 1o the jury. a judge will often have to be care : (zigl:;i?ff :3::3[% T: ‘1his eoedl W R v Millard [1987) Crim. L.R. 196, where it was said that the defence counsel could refrain from
which he is aware and they are not; but it scems po RO Affected by inadmissi ' ~ putting his case or cross-examining on the voir dire. This is very unsatisfactory if correct. It depends
It is also unreasonable to expect a Jud : ! . Roskill L] in giving m on the doubtful assumption that 5.76(2) cannot be waived by the defence.
material put before bilt, HOWSZES e hqld s <:hperé:ﬂ rt c;f Appeal had often re: R.v Beveridge (1987) 85 Cr. App. R. 255 CA; R. v Flemming (1987) 86 Cr. App. R. 32 CA.
courtin R. v Sang [1980) A.C.402 CA said that the Court 9%~ ecid I ™Ry Lawson (Michael) [2005] EWCA Crim 84; [2007] 1 Cr. App. R. 20 at [64]; R v Brown [2000]

ce before ruling on it. But
did not arise on the app

judgment of the : .
szd the proposition that the judge should hear the disputed eviden

no authority for this proposition, and we know of none. The point
House of Lords.

: ﬁi?lﬁkeﬁml&%i\um RO LS
~ K.vMatthews [2012) EWCA Crim. 1254.

a“o 14

s g Sirland v DPP [1944) A.C. 315 at 324,

- Cindcs 241 1 W.LR. 271 at 278. i _ | |
:23 .;.a\;mkg:y&nol‘::t[%';‘ lB ﬁv&?f ;3(8;[28:})“&'"' 11995] 1 Cr. App- R. 471 CA (criticised ™ WH\R,?’ Jackson (1877) 3 App. Cas. 193
Birch [1995] Crim. L.R. 413). . Ot paras 19-03
% R vy Goldstein [1982] | W.L.R. 804 CA. See further, Ch.11. 002112 CrAppR
%  Brandt v Commissioner of Police [2021) UKPC 12; (2021] | W.L.R.3125; [ 2 o

(claim for constitutional relief). This does not mean that such proceedings may
thereisgoodrmonwdosoandnoabuscisinvolved. O 18 ¢

- [14]

[15]
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INTRODUCTION

ness competent,''? privileged to refuse to answer,'"* 5o hostile ag y |
examination by the party calling him,''* or sufficiently ill for hig depy
read''s; or a document duly executed, stamped or produced from prq
after sufficient search.

.Y Chodll .
Sition 1, 48
v

o Clstogy o
« N

Disputed facts Moreover, where the question of admissibility depe
proof of some preliminary but disputed fact, it must in general be (e
judge alone, since as the jury are only sworn to try the issue, it is noy Practic.., hes
take an interlocutory verdict, or receive evidence de bene esse, |oqy * "Lah .
decided at the end of the case whether it should have been receive( n%» 10 b
this is so, even where the given fact happens to be also in issue in the ;. l‘. ", angl
ultimately determinable by the jury (though Stephen, art.7, denies the jud 1?" ang.
in this case). Thus, in pedigree cases, the judge may decide to recejy, ag; > Nghgs
tion, though the relationship of the declarant 1s the very point in issye! . : S(le i3

prima facie case is made out, he is not bound to hear evidence on the v, & ifq
rebut the fact''®; and the same is said to apply to proof of handwriting, iy, - (llre to
admit entries in a register, and of agency in order to admit the declaratjqp, Oi'lo
agent."”® So, in an action of contract, where the defendant, on notice, Produceg

document which the plaintiff denied to be the contract, Byles J held the determ; 4 ]
tion of this point to be for him, though, by consent, he took the opinion of ajna- §
thereon as an interlocutory issue.'? Where a plaintiff had denied, in chief, that ulg
contract on which he sued was in writing, this was treated as a question for (he jUdge' |
on which evidence contra could, at the option of the defendant, be either y Onge.

interposed or postponed.'>! On the other hand, in an action on a policy, where el

defendant. on notice to produce, denied the existence of any policy, the judge v |

held to have acted rightly in admitting the plaintiff’s copy and lcgving the quag™
tion of the existence of an original to the jury, Bramwell B remarking that: )

nd\ 0
ded b,

“where the objection to the copy concedes that there was primary .evidencc; meﬂ,h% |
but defective in some collateral matter, e.g. as to the stamp, }he Judgi rflust,Sbefore et
admits the copy. hear and determine the objection. But wl'1ere it goes gg‘thvéivery foundaig
tion of the action he should not decide the matter, but recerve the copyand [€ave the mag %

- »
question to the jury. | a;.)' - '> |
If a legal rule requires a fact to be proved, the law € e 3 2 binary' fybttwi §
So where it is necessary to prove a fact for the purpeseol a rule géveéming

admissibility of evidence, there are only two poss$ibIlles: ellbeg: thc.*'ev'xgencc *) |
admissible or it is not. which depends on WIQ e fact has been pfoved ornot

”,”
— -

i f;fﬂc (311141‘_ .

1z See Ch9.

113 See Ch.23.

114 See Ch.12.

115 See Ch.30. | | . : b 4

1% Bennison v Jewison (1848) 12 Jur. 485; Bartlett v Smith (1843) 11 M. & W. 483; Lf’snslb l‘l“é‘i” al
(1844) 7 M. & G. 743-744; Cleave v Jones (1852) 7 Ex. 421; Boyle v Wiseman (1853) 11 EX-=

W Doe d. Jenkins v Davies (1847) 10 Q.B. 314; Perton, Re (1886) 53 L.T. 707 at 709.

18 Hitchins v Eardley (1871) LR. 2 P. & D. 248. |

19 Doe d. Jenkins v Davies (1847) 10 Q.B. 314.

120 Froude v Hobbs (1859) 1 E & F. 612.

121 Cox v Couveless (1860) 2F. & E 139.

12 Stowe v Querner (1870) LR. 5 Ex. 155.

23 B (Children) (Care Proceedings; Standard of Proof) (CAFCASS intervening), Ke
[2009] A.C. 11 at {2] (Lord Hoffman), -

[16]

(2008] UKHL#

Qg

FuNcTions oF JUbGe Anp Joey

. .fora»ﬁﬂdi“g that tl.w fa.Ct might have happened. Not all legal ryl
et -is'?"fm:facu-to beiproved in this binaty way. The rules governing the as
reguir® “'oﬁa:emish&.t.?“ given o hearsay in civil proceedings does not 4s s 4(
aent 0 ﬂgvjdetm Act 1995 requires the court to have regard 1o NV cire |
, idence At : £ y circum-
mawhich m,y_.,nference can.rcasonably be drawn as to the reliability or
fro f,‘&etg\{idﬂﬂc@'aﬂd such circumstances are not limited (o f: :

| U1 . acils Wh h
W oved to the civil standard of proof.'2 IC
h‘wbﬂn ~_ orove or disprove facts of this nature should, however. in ceneral

'»"Bvidenposed' -When,_thefquestion arises, and not postponed./2*
P '--fomerly thought that in deciding such questions, the judge was not
'\“S( G%ﬁde‘ﬁc‘e‘&\}hich was admissible in law. but might rely on, for example.
@ﬁﬂdm dence.? It is thought that in the absence of agreement of the parties the
of vl‘:,o il 4 not today apf @ the qgestion with such a degree of informality.
courts ok i a crimin d ppssxbly not in a civil action tried with a jJury. '@
“'wlg,e isue to be ¢ by. the judge as a condition of admissibility is the very
e that whic decided Py the jury, it is thought that all that is required
slm‘ + faciee % g')f the fact relied on by the proponent of the evidence!? this
g'l_’.“r':';nl-y;- ® ‘convenient course. Where, however, the question of fact to be
:'s:;d . @ judge is diffe et t fr9m the one which the jury has to decide (a
i 0@ ot ,;-i‘.lway.‘ nto identify), tl'{e matter must be fully proved in the
¢ . Way.?* The'standard of proof required of the proponent would appear to
 hafwhich is normal in the class of case being tried.!
y s for judge and jury are the same, the judge’s prima facie assess-
iew on appeal.’?!"

ment is OP
 Ne 10

romthe ground of public policy or privilege, see Chs 23-26.

M7 ile usual case of "a\ trial within a trial the issue raised is essentially one of
=Hissibility. Only very rarely will a judge be justified in undertaking his own

) investigation into the weight of evidence, but this may arise where issues of admis-

sibility and weight overlay each other. Such was the case in R. v Ali and Hussain."
Where an objection is taken which involves the hearing of evidence, as in the case
of aébnfessmnallégsed not to be voluntary, the decision of the judge to admit the
evndenceﬁlerely d@éid.es. its admissibility. But it is essential that the judge should

: b

rule on the admissibility of the alleged confession, and that only when he has so

. '\",f" "W"r:!f : e 1tp g . . - :
ruled in favour of admissibility should the jury hear the evidence about it."* If the
| .*".:;:c\,?v. MWW O

- Shagang Shipping Co Ltd v HNA Group Co Lid [2020) UKSC 34; [2020] 1 W.L.R. 3549 at [96].
% @k:w.'%m‘(‘mﬁ) 11 Ex. 360; Cox v Couveless (1860) 2 F. & E. 139.
7 Knight v Campbell (1848), per Pollock CB, cited Tay, s.517; Duke of Beaufort v Crawshay (1866)
LR TCR6995 47 150

The actual decision in Duke of Beaufort v Crawshay (1866) L.R. 1 C.P. 699 need not be different.

- because the Civil Evi et
e o) Evidence Act 1995 could be invoked.

. -
y

“chinsv Eardley (1871) LR. 2 P. & D. 248; Stowe v Querner (1870) L.R. 5 Ex. 155; but ¢f. Doe
& Jenkins v Davies (1847) 10 Q.B. 314.
o rseman (1855) 11 Ex. 360,

[17]
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facts also affect the weight, they can be used as a basis tor

: : . CTrOss oy Mﬂ«:{v).:. hes (c) Case for the j“r y
mtended to induce the Jury to attach no importance to the CVidence :II ilmm;," gl st SRR
& : b - . UM ‘ r (K (e . : . s
ln‘ lh‘g context of a civil trial, how and in what order questions o Niltey i o qot there is evidence fit to be left to the Jury at the close of the cace
admissibility and weight of evidence are dealt with. is very '

: mether ol' . (41 laintiff is a matter of law for the ;
trial judge. ™S much g whe tion'** or p Judge. The test to be ap.

ial judg Where there is an issue whether Important hearsay ey, € for WW% out by Lord Lane CJ, giving judgment in . y Galbraith ' If there
sible, itis a logical but not mandatory approach to decide that issue . ! pbed“‘m o that the crime alleged has been committed by the defendan; the
ing on, if the evidence is held to be admissible, to consider it W‘c\ig;u 2‘;&10 lsnbevi(::gf:p tﬁe&ase If there is some evidence but it is of 4 tenuous chara.ctcr
impacton the substantive issues to be determined. 13 iChsen .t N adge MUSEY e cution evidence, taken at its highest, is such that a .
Shilite 5 . 2 . In many cases ISSues o . | pdge the pmsecuuon =} / ¥ th g s hat djqry properly
S10MIty can be dealt with by admitting the evidence de bene egen 1, . ddmg mcﬂ..'ff* uld not pfoPef'Y conyict upon it, then it is the duty of the judge to ac-
evidence turns out to be critical to the 1ssues to be reached, the isggé ;‘ L Nesg 3 M’d'of‘gm}’séiob;of no.case to answer and stop the case.'s Where. howéver. the
sibility may be straightforward and can be dealt with as and w % | ¥

: Al m:
hen g arisec eim

QO [hc prUCC\\ a8

,‘ ess lity, or other matters which are generally speaking
, and where on one possible view of the facts there

could properly come to the conclusion that the
‘ judge should allow the matter to be tried by the jury.14
anedC b stated that 1ssues of witness credibility should usually be left
és'rbe;'exceptional cases where a prosecution depends on the

snole witness whose evidence has been so completely undermined
| " puld be forced to find that the witness is untruthful. In
n thesgbsence of any other evidence supporting the prosecution
hdraw the case from the jury.!* It has been held that where

akes’a submission of no case to answer following a case depend-
istantial evidence, the judge ought to look at the case in the round

1 ]
] F
.
.
- .

before or during the course of the trial without any disruption t

(b) Production and effect

It is the duty of the judge to explain, and of the jury to obserye. any leog
which regulate the production or effect of evidence., €.2. which side has the hum 1
of proof; what presumptions apply; when corroboration is required or o, l' '
given (in the latter case the judge must warn the jury against accepting urz |
roborated evidence); when statements are evidence, and for what PUTI;Osc °' ‘
against whom; and when documents are conclusive or when merely primg , 14

evidence. The judge may also advise the jury to give more credence 1o ory EVidene ) AR
N mgrq 1S a case of which a jury properly directed could convict. 14

than to affidavits or witness statements, and to direct and positive lestimony ry ) L e , ; )t
than to the speculative opinion of experts. This duty applies to each issye nchik ‘Where a key issue in the submission of no case is whether there

. . o L ;\ «"‘h_.'a“ PPN, ; - - .

ing damages.'* Moreover, the judge may and should assist the jury withiy ‘#A esuffict nt‘%yllgggc;e_ppwhgch a reasonable jury could be entitled to draw an

when the testimony is conflicting. He may even state his view as o, the g?n : #verse inference against, from a combination of factual circumstances based upon
- - - . . | O | & ) \..".'\ . ' B = . . . s .

merits of the case. Thus, though he is not justified in directing th%rs hc}’; st find evidence adduced by the prosecution, the exercising of deciding that there is a case

the facts in a particular way, he may state his views, e.g. that a defendants’ story "d'hn§W6f does }"._Vb.l."?: the rejection of all realistic possibilities consistent with
» . ’ - - A RAMETP L A P 0. ‘o’o'\/(l.' . o Y7
a remarkable one, or that 1t differs fron} other accounts he, as &wven of they '.‘iﬁ!{({?e‘?ff;ﬁ.'.af?‘r,’ .,i ,! f RS U A5 ekl
matter.'** So, in a murder trial, though inadvisable, it is ecessanly i prop “Z;TbeaPPma,?&t‘?‘i?,e taken on an application to dismiss on the grounds of an abuse
: : e DrecNed o i T R s D TS R R
for him to suggest further theories of the cause of dea hose preseniedby the
prosecution or defence.'¥ He ought not to go int

N : o (et sl hogauz O j.aun‘,.".{u '
LIS, On W Chpcrc sno : 1.‘, INNRa L:“‘J.f‘ bg;‘ll{'itii 230NN
2 = e o . : l‘l = 3 ,-_.” | ——————————————————————————
evidence and which cannot be inferred from the ce. Morcob &g, he should

: . W A ‘ 18 Aslo power to an acquittal prior to conclusion of Crown’s evidence. see R. v N Lid [2008] 1
make it plain that they, and not he, are ges of fact&,g ‘”““ they shoy ’f‘m,‘a:@ab |

| u.'&&gga‘z@‘@p)gl

W eg R vMichael Be » Where the only evidence as to a particular crime

.'.
cI'“'.

disregard any views he may express unle':s@ agree wi&e‘m,u:

13 R v Murray [1951] 1 K.B. 391. |
135 Shagang Shipping Co Lid v HNA Group Ltd [2020] UKSC 34; [2020] 1 W.L.R. 3549,
1% Shagang at [57).

137 Shagang at [59]. |

138 Bey v Abdeni [1951] 2 K.B. 405. .

13% R. v O'Donnell 12 Cr. App. R. 219.

was a defendant’s own evidence of contact with the complainant, and such evidence did not go far
' tosupport the prosecution case, it was not material that could enable a jury properly to convict, and
~ any conclusion to that effect would comprise an illegitimate process of reasoning.
'® R v Michael Belau [2004]) EWCA Crim 2229 at 1042. Matters such as the reliability of evidence
- and resolution of disputed evidence are generally matters for the jury: Haw Tua Tau v Public
 Prosecutor [1982] A.C. 136 PC at 151.
o o similar effect see Brooks v DPP [1994] 1 A.C. 568 PC at 581,
1 Xv Shippey [1988] Crim. L.P. 767.

.
..nl

j . However, before R S [2007) F rim 3216; (2008] 2 Cr. App: R. 6; see also DPP (British Virgin Islands) v
’ . K.B. 2153; R. v Isaac [1965] Crim. L.R. 174 CCA. However ‘ v r P [2007) EWCA Cri : bp s . i
- ;:gvsim:l‘: J‘tlt:g)ﬂs':ull': WKB 2this with the pm[iw prior to the summing up. Bthe uy v * ) HKPC 56, [2008] AUE.R. (D) 71 (Dec), which considers the authorities on case for
14) Mana"ni v DPP [1942] A.C. 1 at 12. : N v .',) "%"17'% .Mmﬂw.dmwnng~of inferences. .
2 R. v Hulusi (1974) 58 Cr. App. R. 378 at 382. This is reflected in the sample direction s90 g 8)Ratd e A 6] EWCA Crim 1616; [2017) 1 W.L.R. 917; [2017) 1 Cr. App. R. 15 at
%;’men‘(,‘om Compmdtwn. Part I: Jury and Trial Management and Summing Up | Judicial S R e ot i) EWCA Crim 144; 2019] 4 W.L.R. 142; [2020] 1 Cr. App. R. 5 at [63]
legc, m)' ChA. : ' VG 1201 ;:'_&\_" AS f'::‘_;n

[18] - [19]
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Law AND FACT
INTRODUCTION
o (His WAs intended to be an exhaustive statement of the
* ohether a question 1s one of law or of fact, In ¢ivil cases
0 e mratter is for the judge or jury respectively should be
\;Rm,-'mafmrappeal'“’: but in a criminal trial the judge has
" o from the finding of the jury: and where the latter had
we that they believed the evidence for the prosecution.

’ '1&‘ of guilty, the conviction was quashed.'®’

of process (such as for delay) is quite separate from decidin £ Whe

! A : [h e
case to answer at the conclusion of the prosecution case. ! =

6. Lawanp Facr

Generally speaking, in jury trials matters of law are determingble b

- L - ~ ~ . e ) L \ .4 .
and matters of fact by the jury; ad quaestionem facti non responden ',.“”;F Judey
Judices 8

quaestionem juris non respondent juratores.'s® In certain ex -
~ R .. . L\CC . ' U “~v U ;
however, matters of fact are determined by the judge; and incidcnpl:‘l""‘dl Cated | -m-v'-v : (a) ey
Ia\\i are often determined by the jury since., where their verdict is Q‘“ Y, Matterg o , P SO 5
plaintft or defendant, or guilty or not guilty, it is compounded both ML A AT ."7Fi§1’t'e'rvalia, are deemed to be matters of law, and

Of the factg

JLU _ $ , ] ]
d such g g"s »r an article is so dangerous as to impose a special

the law applicable thereto. But though they have a right to fin
tom'®* or a covenant in restraint of trade'™ is

verdi.cts. the jqry may, if in doubt as to the law or its application, fing hle. DY Ford e
speaallyl.] leaving the court to pronounce judgment on the whole m'm;hclf ‘ ', NS
events, the court ma ' : SHCE In g wty 002 ther therel . G ‘1% :
M whizhn:t' lzavc.a qut:sluon of law to the jury.!s The,. arg WO ple; whether F #“'—' Ster sworn to is “material”,'% or whether a particular
ity o judge 1s entitled to direct a jury to retury 4 Verdiet : Lo ;épemmqmmctwn of documents, e.g. records, deeds, wills, or
oA JOlk : N I vas unla ' <ually held to be matter of law and not of fact'®s: but
> .M&ner of !aw in this connection, usually means some duty, or standarg whid : W yd not the jury. Thus, it is for the judge to say
. ) UCH na . ’ .
iL1s the province of ‘the court to apply anq enforce; and matter of fact megy S0 Nufficient acknowledgment under the Statutes of
issue of li;::ct which is raised on the pleadings.’* But this distinction is no alu pgrEnoIet hg » :
reliable.” Thus, in English courts, although the existence of English law is 5 q ; hether m thp;ayable. on z; ‘l‘)reac 1 0 contractrl’s. afper:;:lty or
. 20 lthough the question of “parcel or no parcel™ is for the jury.

tion of law to be determined by authorities and argument, the existence of .. es.70Although t ; W=
colomial or foreign law is treated as a question of fact to be determined by evidered !mem as to any documents .agfec}mg alfl:at ctll:lesnon.. It 1s for
Srué a contract or a patent specification after the meaning of any

S0 that, in the Supreme Court or Privy Council, what was a question of g in 6t
court below, to be established by evidence, may become on appeal a question of Iy ~; , existence of the surrounding circumstances, if disputed, has

1y
Cherst

m of reasonable and probable cause'®; whether, on

\ 'n’ 1 ;’-‘ o 2
ondenct, is usuall

fv

@ ,. I et
, him, 2SO 10

i

to be.judicially noticed.'sf Again, what is “reasonable™ is sometimes trea 4 a8 PN et gsy;ﬂléfjuryf;%’ii*beiﬁg‘-the duty of the latter to take the construction
question of law and sometimes as one of fact. Indeed, the decision of the poifg of X ;j;-; een 35¢° e ither absolutely, if there be no such terms or circumstances to be
) ﬁ“ ‘SE ‘Bl :

depends, not on any inherent distinction, but merely on the construction of ma
particular statute. In British Launderers Association v Hendon g@‘wurho |
i1yv,*® Denning LJ stated the distinction between law and fact in th:,%ea%rds: "

| v |
“Primary facts are facts which are observed by witnesses and Ce%ﬁa)' oral lesting ';
@y documents,
C

& “or conditionally, if there be such.!” So, as to the construction of poli-
- fﬂ(ﬁoﬁéhgi&iﬂ‘th‘é%.’@mﬁ‘(ih'whether they cover particular goods depends on a

Wi P

- N g s S =3 IO T it tO 1 1t 1 1 173 n
9 W amblgmfy mmrmg ;esort ;o parol evidence, it is for the jury. The construc
B ﬁ?ﬁﬁ@ﬁigfﬂ@bﬁ?@aﬂ?for"the judge, after proof of translation and of the local
'mcamng bftlief;éﬁﬁ‘_s;!?‘f%galsﬁ?isf that of lost documents whose contents have been
 sroved by secondary evidence.! The inspection of a record is likewise the peculiar
N aaieinoll 16 TE0aailkat puanii s

1@ Maskelyne v Stollery (1849) 16 TL.R. 97 HL.

W R.v Famborough [1895] 2 Q.B. 484.

' Blacker v Lake (1912) 106 L.T. 533.

* Bradburn v Foley (1878) 3 C.P.D. 129 at 131.

- United Shoe Co v Brunet [1909] A.C. 330 at 341.
;& POCR 142kt W o

- Peqjury Act 1911 5.1(6); cf. R. v Baker [1895] 1 Q.B. 797.

I Dola i NE OB N .

ey Richards (1866) L.R. 1 H.L. 222 at 241; Morrell v Frith (1 402; -

1 Mtemmw;hg __ -. \,Mchﬁl&. i rrell v Frith (1838) 3 M. & W. 402: Hutduson v
2 R. v F. [2011] EWCA Crim 1844, | o Frith (1838) 3 M. & W. 402; Routledge v R 2

153 See Mechanical and General Inventions Co Ltd v Austin [1935] A.C. 346. . Ve LI mh Vi g.e MRy (L3I0} 8 Al S B2k

'S¢ Ward v Chief Constable of West Midland Police, The Times, 15 December 1997 CA. | , o VRichards (1866) L.R EHE 222

155 R,y Wang (2005) UKHL 9; (2005] 1 W.L.R. 661; see also R. v Jones (lorwerth) [2006] ENCA TR :

1611;{2007) 1 Cr. App. R. 13; R. v Caley-Knowles [2006) EWNCA Crim 1611 [2006) 1 WLR 31 s

or facts proved by the production of a thing itself, such ‘ a
determination is essentially a question of fact for the ln'bU' t, and t})e‘i‘ﬁt\% NS
tion of law that can arise on them is whether there was anyfevidefice to supportthefinding!
The conclusions from primary facts are, howeverqinferéneés deduced by aproeess of
reasoning from them. If, and in so far as, those c@ @ iORs can as wa‘-&.gdmwﬂ by 4
man (properly instructed on the la'\sf) as by a lawyer, they are co lggn s of fact fort
tribunal of fact: and the only questions of law that Can arise on them are whether there
was a proper direction in point of law; and whether the egpe¢lusion is one that could
reasonably be drawn from the primary facts. If ..., and in'Se far™.. as the correct conclus
sion to be drawn from the primary facts requires, for its correctness, determination by
trained lawyer, ... the conclusion is a conclusion of law.”

.
N
.
-
-

A% ») Y 80§;~-Hzl¢lu’n v Groom (1848) 5 C.B. 515; Bowes v Shand (1877)

%5 Bartlett v Smith, 11 M. & W. 483; Bennison v Jewison 12 Jur. 485. ‘ o v Commercial Union (1887) S6- MO |

157 See Mureinik, “The Application of Rules: Law or Fact” (1982) 98 L.Q.R. 587. Senay v Brazilian CoF1R0111 A o v o <

155 See m;.(l)'q(q e 7 1 ( : % "“ 510 foreign law: see nara. ! (“L\‘i‘,’ Copin v Adamson (1875) 31 L.T. 242 at 258; see Ch.33,

' British Launderers Association v Hendon Rating Authority [1949] 1 K.B. 462 at 471472 7 THEK Y Horsfall (1858 ;w}.g{%ff DT 4
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INTRODUCTION

province of the court'?; e.g. where a judge con‘sidef?d that a certain wor el
(i.e. Mary), he excluded evidence thatit was “Mrs', and refused (o Jeive S
tion to the jury.!”? So, where the question Was whethc.:r a deed was delivepe o8
escrow and the facts were contained in an accompanying letter, its CONStryy d
held for the judge alone.'™

l(ln |

(b) Construction of statutes

Although the construction of a statute or statutory Instrument is g Matier of
for the judge, the meaning of ordinary words used therein is not a matter ¢ "*wh ..

Jess the context shows that the words are used in an unusual sense. In thy vt

judge will determine that unusual meaning. This exceptional situatiop “Da:‘ :,:;.

25 3
dpmy N

House of Lords held in Brutus v Cozens'™ that it is for the jury to consider
whether in the whole circumstances the words of the statute do or do
the facts proved as a matter of ordinary usage of the English language.
This general statement of principle must not, however, be read too Widelyin.
considerable inroads have been made into it since Brutus v Cozens'™! wyg (o

follows that a judge would not exceed his powers if he directed the jury noy
a meaning of a word used in a statute which could lead to a verdict whjc|

be attacked on appeal on this ground.'®*

Secondly, it is thought that the princip!e in Brutus v Cozens'$* is Primarily o
relevance where the word to be construed is one which involves the applicatioy o
the standards of the community which the jury personifies. Such CONcepls

uniformity is much more important than the impulses of a particular ju?.. Thd

the Licensing Act 1872 s.12.87 Similarly, it has been held that the/meaning g

expression “‘structural alteration” is a question of law.'*® \
%@gm

Although, apart from the last, these cases may be
rule that a finding contrary to the weight of the evi

76 R. v Hucks (1816) 1 Stark. 521. Q‘

177 Remon v Haywood (1832) 2A. & E. 666.

‘F‘r'
X\ o ©

178 Furness v Meek (1857) 27 L.J. EX. 34; see Ch.42. \ . &
D B:‘ums v Cozens [1973] A.C. 854 HL at 861, per Lord chd;zgs v Feely (1973) 57 Cc A
s1

R. 312 at 318. See para.1-41. =
% |n addition to the matters discussed here, certain other gen
43.

181 Brutus v Cozens [1973] A.C. 854 HL. |
22 . W. Elliott. “Brutus v Cozens: Decline and Fall” [1989] Crm. L.R. 323.

5 An acquittal could not be assailed on this ground. But it is not obvious that an accuse 3
the gcﬁt of a perverse jury verdict in his favour any more than he should suffer from a pen
conviction. -

1% Brutus v Cozens [1973]A.C.854HL.

185 Waltham Forest BC v Mills [1980] R.T.R. 201.

% Bennett v Brown (1980) 71 Cr. App. R. 109 DC. See also Richards v Curwen (1

187 Seamark v Prouse [1980] 1 W.L.R. 698,

1% Pearlman v Governors of Harrow School [1979] Q.B. 56 CA.

[22]
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2 0

v ) ‘
| ‘ | Cld -'{ |
First, a jury verdict may always be attacked on the ground of perversjyy. ;% A
0 adoof.
! Migh

decisions by justices (who for these purposes may be treated as analogouy “;
have been reversed on findings of fact as to what amounts to pitchingasiall,wij
the Highways Act 1980 ss.137(1), 148(c),'®s and as to whether a‘%@g&l‘g}ljm gunig
an “‘antique firearm” within the Firearms Act 1968 s.58(2),'® an%‘ﬁ{gmw withy

on the ba\m;B B
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3’345 : gICB N.S. 107; Moore v Garwood 4 Ex. 631.
iance, The Times, 14 December 1901 CA; contra, Key v € otesworth

: and such cases
| lﬂd'“ is that the expression to be construed in the latter was ee

L

R

| o mam"““' cot.nrt may review, it is submitted that the betler view
Sf fac Eﬂ " of construction are all questions of law. The core of the mean-
¢ ques o'bﬂ" , even though ?hc penumbra may be within the discretion of
i gagges“d that the difference between these cases

ﬂ¢ :t@w“h varying c.:ontent. dgpcn(lent on subjective standards.
medmd‘hese other highly precise enactments, specific sets of facte

ere trials are conducted by judges without juries, the distinc-
pand law is still important, because evidence of fact is not admis-
e in the resolution of an issue of pure law. It is also probably true that
5 gfeléssml“ t to reverse the reasoned finding of fact of a legal
AR verdict of a jury.'”> An example of this is ACT

| @c Commissioners.'” There, the issue was whether
werd btilding work™ and thus zero-rated for VAT, or were
o attract VAT at the full rate. It was held that the question was
dispose of the matter. The Commissioners had of-
e’ before applying it to the circumstances. Their

Perhaps consists of a series of informal documents,"*” the ques-
fere the question was whether the defendant had adopted the

weood example of the distinction is to be found in Bennert v Brown (1980) 71 Cr. App. R. 109 DC,
wbagufe mmheld’throe guns to fall into the category of “antique firearms”. The Divisional Court
memdtheirﬁndmg in two cases, but, and with reluctance and expressions of personal dissent, left

# This is consistent with the approach of the courts to certain precise offences, where it was held that
' the meaning of “supply” (R. v Maginnis [1987) A.C. 303 HL), “administer” (R. v Gillard [1988]
Crim. L.R. 531 CA) and “‘discharge” (Flack v Baldry [1988] 1 All E.R. 673 HL) are matters of law.
~ On the other hand, the concept of “recklessness” which might be thought to be one of those with a
variable content has also been treated as a matter of law: R. v Caldwell [1982] A.C. 341 HL.
ml{edce,nqd(;‘ﬁbt;th&vulnerabihty of the decisions in Goold v Evans & Co [1951] 2T.L.R. 1189 CA
ﬂfll9l-‘?a|_ld7R-.§'y'?;G_um:‘ey [19_77_] R.T.R. 211 CA (at para.1-23), where magistrates were compelled

"% ACT Construction v Customs & Excise Commissioners [1981] 1 W.L.R. 49 CA; [1981] 1 WLR.

TR % ;.’Qdfja_t_tempted a generalisation, their decision might well not have been

Y I MY ,,..\gggﬁr_éi;of‘ judicial control, not only of administrative tribunals but also of
on 1s and ¢ .$ uries, is riddled with uncertainty because of the lack of necessity for the
B hind every finding of fact to be made explicit






