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USES TO WHICH THE COMPANY MAY BE PUT TYPES AND FUNCTIONS OF COMPANIES
principally, with companies formed under particular Acts of Parliament does’
convey much by way of understanding what role such companies perfors.
society, :
The term “company” implies an association of a number of people for som
common ebject or objects. The purposes for which men and women may wish
associate are multifarious, ranging from those as basic as marrtage and my
protection against the elements to those as sophisticated as the objects of
Confederation of British Industry or a political party. However, in com;
parlance the word “company” is normally reserved for those associated §
€CONOmMIc purposes, i.e. to carry on a business for gain.? But it would be WIOL |
say that company law is concerned only with those associations which peap
to carry on business for gain—and for two reasons. First, companies are not
only legel vehicies which people may use in order to associate for gai
business. Secondly, companies incorporated under the Companies Acts may
used for carrying on not-for-profit businesses, or for purposes which can be o}
doubtfully characterised as businesses at all. We will look at each of these matte
in tum. E : rslips, this too has been eliminated over the past two decades, thus, the

'd-by some such idea.® Partnership numbers were capped by statute, gnd
ation. was compulsory for larger numbers of peoplf_: associating
es-for business purposes. Thus, s.716(1) of the Compamf_:s Act 1985,
ng a provision first introduced by the Joint Stock Complames' A(_:t 1844
fact set the limit slightly higher at 25), provided that, in pHD‘CIPIB, an
stion: of 20 or more persons formed for the purpose of carrying on a
ness for gain must be formed as a company® (and so not as a par.tne.rslhlp);
144 the Limited Liability Act 1855 required companies with limited liability to
" east 25 members.” However, the Joint Stock Companies Act 1856
ediced the minimum number to seven for companies,® and the decision
& House of Lords at the end of the nineteenth century in Salomon v Saloman®
wct allowed the incorporation of a company with a single member, the other
ifig:bare nominees for the seventh. This judicial decision preceded by
entury the adoption of EC Directive 89/667,'° which required private
zs.formaily to be capable of being formed with a single member. The

Business vehicles: companies and partnerships (limited and

unlimited) fact, it is clear that where a large and fluctuating number of members

the company has distinet advantages as an organisational form. This
s the company has built into it a distinction between the members of the
usually shareholders) and the management of the company (vested in a
6f'difectors). Although this division can be replicated within a parinership,

e distinctly chosen by the partners, since the default rule is the less
universal participation in management.!?

Partnership Act 1890 and Companies Act 2006

English law provides two main types of organisation for those who wish't
associate in order to carry on business for gain: partnerships and compar.
Historically, the word “company” was colloquially applied to both;® hui
modern lawyer regards companies and company law as distinct from partaessh
and partnership law. Partnership law, which is now largely codified in th
Partnership Act 1890, is based on the law of agency, each partner becoming
agent of the others,” and it therefore affords a suitable fiarnework fo
association of a small body of persons having trust and confidence in each othe)
A more complicated form of association, with a large and fluctuatin;
membership, requires a more elaborate organisation which ideally should confe
corporate personality on the association: that is, it should recognise that
constitutes a distinct legal person, subject to legal duties and entitled to legal
rights separate from those of its members. This the modern company can pro

easily and cheaply by permitting incorporation under a general Act of Parliame;
the current such Act being the Companies Act of 2006. '

Limited Liability Partnerships Act 2000

e other hand, where a small number of persons intend to set up a business
to- be involved in running it, the distinction made by company law
1t shareholders and directors dften becomes a nuisance, for they are the

houigh: the' legislature seems to have been influenced in this view more by probiems of c_ivii

dire 1 relation to large partnerships than by the idea that the parmership itself was inappropriate
umbers of joint venturers. See Law Commission and Scottish Law Comumission, Joint

iion: Paper on Partnership Law (Eondon, 2000), paras 5.51-3.61.

Fild b formed as a registered company or as & stamtory or chartered one (see below, para.1~26)

ed'as'an Open-Ended Investment Company under the Financial Services and Markets Act 2000

This might seem to imply that the difference between partnerships and compan low; para,1-31). If it was formed as a partnership it would be automatically dissolved for

is that the former is used to carry on small businesses and the latter large ones{ Partnership Act 1890 5.34. _ _ )
better, that the former is used by a small number of people to carry on a busi tntained other provisions designed to restrict limited Hability to relahvelyh substanhai
. . A . . 5 . : it ina
and the latter by a large number). The mid-Victorian legislature was, it seefr ifes, such as that each of the 25 members had to have subscribed for shares with a nomin.
) least £10, of which 20 per cent had to be paid up.
oved. the capital requirements of the 1855 Act.
? But not universally; we still talk about an infantry company, & livery company and the “glotiots v Safomon [1897] A.C. 22. See below, paras 2-1 et seq.
company of the Apostles™. e +C:Directive 80/667 [19897 0.7, L395/40. .
* 8o that it was common for partaers to carry on business in the name of *—& Company™, t'_5-7(1}—WhiCh is not confined to private companies.
4 Partnership Act 1890 s.5. ship Act 1890 5.24(5).

(4] (3]
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SOURCES LcEs OF COMPANY LAW AND THE COMPANY'S CONSTITUTION
introduce for listed companies an additional set of core rules that are ng
to non-listed companies. It has also introduced further sets of rules—Py
Rules (“PR") and Disclosure and Transparency Rules (“DTR”). These ars
driven by the need to transpose EU law in the UK, however, the transpes
had the further impact of shifting some topics from the companies legis
the FCA’s rules.?® Here it is interesting that Parliament has procesd
transposition not primarily by way of direct amendment of the FSMA
giving the FCA extended rule-making powers. Finally, it was require
FSMA to produce a Code of Market Conduct (“MAR™) to flesh out th

of the statutory prohibition on market abuse, which we consider in Ch.3

Common law

hulk of the Companies Act and its sateilite legislation, it does.not
if company law. The British Companies Acts have never aspired
he-rules which sustain the core features of company lgw, as
te previous chapter. However, the ‘2006 Act goes further in that
vavious - Acts. The Law Commissmns_ recom_mended that there
statatory statement of the common law duties of ch're(_:tors (though not
isg:for breach)® and the English Law Commission that the la_w
anforcement of those duties should be both reformed and stated in
27.Roth these sets of recomumendations were broadly endorsed by
aw Review, and were inchuded in the 2006 Act, thus effecting a
ensionof statutory company law.?

%ithese reforms significantly altered the balance between statute law
on.law in company law, they may have a much less prm_lounced efﬁ_:ct
le-of 1he judges in developing company law. So far as directors’ (_iut.ies
“although the statutory statement largely replaces th_e existing
and equitable rules, it is drafted as a relatively “high level”
onsequently, the pre-existing case law will remain relevant where the
mply repeats, rather than reforms, the common law; and recourse
¢ statement to broad standards, rather than precise rules, means the
ave an important role in developing and applying the stand?.rds, just
» had in respect of those standards which were embodied in statute
inning.* Indeed, in performing thig task, s.170(4) of the 2006 Act
and uniquely for a UK statute, requires that “[tihe general duties
. erpreted and applied in the same way as common law rules or

_ . ) . riniciples, and regard.shall be had to the corresponding commen law
V}\;ET% mich eI(]ihanICEddaS a fzs‘i]t _Of reformszimplemeﬂf‘ed in the UK mn ﬂit Y‘;?ZF' _equital‘tjyle principlei in interpreting and applying the general duties”. As
the Enron and related scandals in the US,* and tt_le 1mp a.Ct of theig \e enforcement of these statutory directors’ duties, the reform creates a greater
2221 g:;);v; fgg?;rlzs s ;gsult dot;ht;[e 2010 S_fmancc;al tCISSlS' gl{ese ﬁgﬂz discretion to allow or refuse derivative actions, so that the judges are, if
y nd 22, an analysis need not be anticipzted here = : i

needs to be noted, however, is that, like the FCA, the FRC 7cquf*es its po g, more important under the Act than the prior common Jaw.

way of delegation from the Secretary of State (who cun therefore re
them).** Like the FCA, the FRC and its subsidiaries are companies limite
guarantee, hut its directors are appointed by the Secretary of State, so 1
FRC, although more expert than a Government Department (and partly fi
by those it regulates), is tied into the governmental machinery.

In short, the FCA has power to issue elaborate sets of rules, without the:
formal approval by either Parliament or a Governmental Departm,
public interest is protected, however, by the statutory requirement to
statement of policy on the imposition of sanctions for breaches of the'R
Thus, although the FCA is a private company formed under the Compan_”
in fact a company limited by guarantee,? and is financed by a levy on thigs
engage in financial services business, it has extensive public functiong
itself subject to controls thought to be appropriate to a public body.

Financial Reporting Council

The second area where delegated rule-making is to be found on a sub an
scale in the present law is in relation to corporate governance, accom

standards, the accuracy of accounts, auditing standards and the regulation
auditors and accountants. This is an area where the Financial Reporting
("FRC”) and its various subsidiaries are immensely important. Their fisin

Reviewand reform

‘that company law consists of a complex and diverse body of rules.
2 this law under review is now, i the main, the task of the Department of
53, Innovation and Skills (“BIS™),?® which is the Government Department
| responsible for company and insolvency law, among many other
5. As for financial services law, including public offerings of securities and

* Mainly the rules on disclosure on interests in shares on the part of directors and- “mi
shareholders. See Ch.26.

¥ As 58,734 and 119 of FSMA 2000 contemplate.

# FSMA 2000 55.93-94,

¥ See above, para,1-8. .
* The main legislative expression of these reforms was the Companies (Audit, Tnvestigation
Commuaity Enterprise) Act 2004, some parts of which have survived the 2006 Act. :
2006 Act ss.457 and 1217 and Sch.10.

sahy Directors: Regulating Conflicis of Interest and Formulating a Statement of Duties, Cm.
99.

holder Remedies, Cm. 3769, 1997,

elow, Chs 16 and 7.

xanple, the unfair prefudice provisions, discussed inn Ch.20, :
ts ptedecessors were the Department for Business, Enterprise and Regulatory Reform (“BERR™),
- Before that, the Department of Trade and Industry (“DTT"}, responsible for the CLR.

[56] [57}
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{OVERSEAS COMPANIES 15EAS COMPANIES, EU Law AND CORPORATE MOBILITY
The CLR recommended,’® and the Government accepted and; gy,
implemented,'# the re-sstablishment of single regime. This is based g
set of disclosure requirements, derived from the Eleventh Directive,
multi-pronged connecting factor. The Overseas Companies Regulatig
are expressed to apply whenever an overseas company opens an “esti
in the UK;; but “establishment” is defined to mean a branch within the i,

e ough they could amount to a place of bu.siness. To
th:'e d:fgnaiigntif ag brangh adopted by the Court of Justice for the
"B'Z sgels Convention: a branch has ﬂlie appearance of permanzezngg
ﬂ equipped to negotiate business with thﬂ”d- parties directly. L
. ¢ spectruim, a company incomorat_ed ou?suie the UK bqt W 'IZ
ere,” clearly has a place of business in the UK, but it might

54 s not a branch, since a branch supposes that the head office is

a branch or a place of business will trigger the operation of the provisiss
to overseas companies, but the crucial point is that the disclosure rui;

now vary according to whether the “establishment” test is met on th

Disclosure cbligations
branch or a place of business.!”

& Overseas Companies Regulations im_pose discljosure reqmre:f
rerseas company having an establishmegt in the UK in all phgs}clzs g
etseps company which opens an est_abhshment mu‘st fite wit the
e one month information relating to both itself and tbe
ubsequent alterations in the registered particulars must aisg }el
14 to do so constitutes a criminal offence on the part of ﬁ(ﬁ
sty officer or agent of the company who knowingly and wﬂ 1 3;‘
- permits the default,®” but, apparently, does not affect the \_fahd}téf 0
thé-company may enter into through its upregjstered_ operation. er_c?t
“bock of this nature to go into the detail of what is required, but I
ed that the requirements are more 1im1'ted where t?se company is
sn BEA Member State than where this is not so. Th}S reflects
“of the Eleventh Directive.2® Overall, the policy can be §a1d to bfa to
n déaling with the overseas company th;ough its establishment in a
formational position.as would obtain if the company were one
ated ander the Act.

Establishment: branch and place of business -

The terms “branch” and “place of business” obviously overlap to a Ia
but it seems that both at the top and at the bottom of the spectrum’ 4
business may exist even though a branch does not. To take the bottorm:
situation may arise because, it seems, activities ancillary to a compan;
may constitute a place of business but not a branch. {t is difficult to be shs
certain about this, because the Eleventh Directive does not define's.
whilst the Regulations do not define a “place of business”, but it see
case. It has been said in case law that establishing a place of business, as
to merely doing business, in this country requires “a degree of perma
recognisability as being a location of the company’s business”.® Howe
not fatal to the establishment of a place of business that the activities ¢a
there are only subsidiary to the company’s main business, which i ¢
outside the UK, or are not a substantial part of the company’s overa! L
As to the meaning of a branch some clues may be derivahiz <o
legislation referring to bank branches.?® This does contain a definition of
branch, from which some guidance may be obtainable. That delinition e
place of business through which the bank “conducts directly some or
operations inherent in the business”2! So it may be that purely
activities, such as warchousing or data processing, do not consti

4 bl ts Somafer v Saar-Ferngas [1978] E.CR, 2183, .

- Emri:il:;eg;n;ccepts};uch an arrangement, though not all Buropean countries do: see
h:g;:z‘os case (Case C-212/97 [1999] E.CR. 1-1459) thf.: CJEU seems .to ha\.fe
ranich, for the purposes of art.49 TFEU, the Brit.ish company’s place .of busmc_&ss ;n
eni though it carried on no business anywhere ¢lse, mclm.'lmg.the UK, whick w;ls ;mtpsﬁ
cdrpnration. Putting the matter the other way around, t}‘:ls rmgl’n’t suggest that the rfl zh :
f'a company incorporated elsewhere would also be a “branch” for the purposes ¢
ective

' Oversea Companies (1999} and Final Report I, paras 11.21-11.32. :
" Modernising Company Law, 2002, Cm 55531, para.6.17. The havering around the implem
tion of this policy in the Act itself was described in thie 8th edn of this book at pp, 122-1 HVE- . : i ion about the
¥ Overseas Companies Regulations 2009 (ST 2009/1801), as amended. PP 046 and the Overseas Compz:mles Ragula.mous 2008 P2 The ijoﬁinzgdiegscs of
'8 ST 2009/1801 regs 2, 3, 30 and 68, clude a certified copy of its constitution (reg_S{l)?. The resi l: e
"7 However, the trading disclosures requirements apply on an even broader basis: see pari: of permanent representatives are subject to the sa]);};e p;otectlv’; ; r?]:qs;?;:ip{c each time the
'® 11986} 1 W.ILR. 180 at 184. See also [1990] B.C.L.C. 546, i mporale companes: Pt 4. Although the disclosure obliga D ot repeat the
¥ South India Shipping Corp v Expori-fmport Bank of Korea [1985] 1 WL.R:58 61'5_1]_33‘1}" Opens an establishment . the UK (reg.g@z), z (:ecogl;p;lhi; applies even though
Actiesselskabat Dampskib “Herewles” v Grand Trunk Pacifle Railway Co [1912] 1 K.B: ;??c_iﬁc mfor.mat}on each time, but simply cross-refer to 1t (reg.>}.

Registration in the UK of an establishment in order to carry on business invelves the creéation h{nents are in different UK jurisdictions.

place of business, even if business has not vet cominenced at the establishment: Teelury Taﬂ': : 'P?B :

STX Offshore & Shipping Co [2015] 2 B.C.L.C. 210. However, the business must be the Reg 3356” and 17.

the company, not of its agent or subsidiary: Rakusens Ltd v Baser Ambalaj Plasiik Sanayi-He °g.0. o : tensive
[2002] 1 B.C.L.C. 104 CA; Matchnet Ple v William Blair & Co L1C {206’3] 2B.CLC. 19 2and-8 of the Bleventh Directive. The theory, fr“‘.mt’a.‘bly;ﬁagl iél;fbiogrfm:,emder
2% This EU legislation is not otherwise dealt with here. . bout the company is available from the national registries

2" See, for example, Directive 94/19/EC on deposit guarantee schemes, art.1(5). 1_1_5'°f the First Directive.
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LIFTING THE VEIL LiMiTED LIABILITY AND LIFTING THE VEIL
obligations he caused the company to insure against liability to pay ¢y ips
under the Workmen’s Compensation Act. He was killed in a flying: acci
Cowrt of Appeal of New Zealand held that his widow was ngt
compensation from the company (i.e. from their insurers) since Lee ¢
regarded as a “worker” within the meaning of the Act. But the Py
reversed that decision, holding that Lee and his company were-dig
entities which had entered into contractual relationships under which
qua chief pilot, an employee of the company. In his capacity.of
director he could, on behalf of the company, give himself order
capacity of pilot, and hence the relationship between himself, ag Pllt:)
company was that of servant and master. In effect the magic o
personality enabled him to be master and servant at the same time-afid
the advantages of both (and of limited liability). No doubt the g
influenced by the fact that Lee had acted in pursuance of a purpert
obligation and had in fact paid the necessary contributions over a pel
thus forgoing the opportunity of making alternative insurance: ara
More recent cases in Britain have accepted that in principle a persomn: Wh
per cent shareholder in a company may enter into a valid contract of ex
with that company, even though that person also appears, in effect; on
side of the employer/employee relationship, so that the control elemes
inherent in the employment contract, is missing.*!

inst Cape, an English registered company whose business was
i South Africa and marketing it worldwide, would be
forced by the English courts. In the absence of submission to
sdiction on the part of Cape, this depended on whether Cape could
n “present” in the US. On the facts, the answer to that question
het Cape could be said to be present in the US through its wholly
a5 or through a company (CPC) with which it had close business
jected all the arguments by which it was sought to make Cape

“The “single economic unit” argument

- these; described as the “single economic unit argument”, proceeded
A dmitfedly there is no general principle that all companies in a group
itg be regarded as one; on the contrary, the fundamental
i sptionably that “each company in a group of companies is a
] nmy possessed of separate rlghts and liabilities” ** Nevertheless,

1t ‘where the group companies are operated as a single unit for
“the court will ignore the distinction between them, treating
this propoesition a number of authorities were cited, but the court
em: all as mrning on the interpretation of particular statutory or
visions.’® After reviewing these authorities the Court in Cape

At common law & sympathy with the claimants’ submissions and agreed that:

tart at least the distinction between the case where a company trades itself n a
atititty and the case where it trades in a foreign country through a subsidiary, whose
it has power to control, may seem a slender one.™7

Challenges to the docirines of separate Jegal personality and limited
common law tend to raise more fundamental questions, because
formmulated on the basis of general reasons for not applying them, such.
the company being a “sham” or “facade”, that the company is. the:
sharehelder, that the companies are part of a “single economic auit” ore
the “interests of justice” require this result. However, ti=.courts
anything, more reluctant to accept such general argumenis against the do -~ 0]:1 W.IL.R. 1545 HL; Chandler v Cape Plc [2012] EWCA Civ 525. Doctrinally, this
than arguments based on particular statutes or the teriis of particular i ' i
The decision of the House of Lords in Salomon v A -Salomon and Co:Lid;
the court refused to hold the sole owner of the company’s shares:liabl
debts, has stood the test of time. The leading modermn case is Adam.
Indusitries Ple.*® That case raised the issues in a sharp fashion. I
liability within a group of companies and the purpose of the clal
circumvent the separate legal personality of the subsidiary in order {6
parent liable for the obligations of the subsidiary towards involt
victims. Thus, the case encapsulated two features—internal group li
involuntary creditors—where limited liability is most questionable.
the case were somewhat complicated but for present purposes it suffic
that what the Court had ultimately to determine was whether judgment

he- alternative legal approach to the problem, by-passing the separate legal

ent frns on the degree of tontrol exercised by the parent over the relevant
sidiary, If developed extensively, the tort doctrine could in practice remove limited

questioniable in relation to non-adjusting creditors. However, to date the courts have
ot thé parent company simply to appoint the directors of the subsidiary will not atiract
arent nor will running the subsidiaries as a division of the parent, if the separate legal
bé sompanies are respected: Thompson v The Renwick Group Ple (2014} 2 B.CL.C

ap [fzdustrres‘ Plc [1990] Ch. 433 at 532; quoting Roskill LT in The dlbazero [1977]
é:HL' at 807.

1937) 58 L.L.R. 139; Holdsworth & Co v Caddies [1955] 1 W.L.R 352 HL; Scottish
dlesale Society Lid v Meyer [19591 A.C. 324 HL (Sc.); DHN Food Distributors Ltd v
BEE{1976] 1 W.L.R. 852 CA (probably the strongest case in the tort victims’ favouz,
ongly arguable that the court there did not base itself on the particular statutory
or'a more general approach founded on the idea of single economic entity); Revion Ine
1880] F.S.R. 85; and the Opinion of the Advocate General in Cases 6 and 7/73

3 Newufeld v Secretary of State for Business, Enterprise and Regulatory Reform [2009
273 CA.
32 Salomon v A Salomon and Co Lid [1897] A.C. 22; see para.2-1, above.

3 Adams v Cape Industries Ple [1990] Ch. 433, Scott J and CA {pet. dis. [1990] 2 WER: ive-Industries Plc [1990] Ch. 433 at 536B.
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DIVIDENDS AND DISTRIBUTIONS
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THE BASIC RULES

gal capital, discussed in the previous chapter, have their main
ompanies through their role in setting the maximum amount payable
of dividend or other form of distribution to shareholders. Whether the
hooses to make the maximum disiribution permitied by the
rules is, in most circumstances, a matter for it. Where a company has
tributable profits, it will often not pay them all out to the
s but will keep some for re-investment. The legal rules have their bite
ompany does in fact hold enough cash to pay a dividend but the rules
sed.in this chapter prevent a distribution at the level the company
twise desire. -

This will be our main focus. However, there may also be
eholder/board conflicts over the level of distributions, managers perhaps
g to're-invest surplus cash in the business, the shareholders preferring
and.! The respective roles of the board and the sharcholders in
g the level of dividend are left to be determined in the articles of
:(subject, of course, to the constraints imposed by the creditor
tules). The model articles for private and public companies limited by

‘ally; it is far from clear that there is a real conflict here. If management retains earnings to
otk projects, which the market evaluates approptiately, then the company's share price will
tareholder seeking income can sell part of the {now more valuable) shareholding, So, the
Miply the form of the income: dividend or capital gain. But investors may not trust managers
gb_od investment decisions or may have different time-frames from the managers for
of their investments.

[279]
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THE ROLE OF THR BCARD THE BOARD

competence. Allowing unanimous shareholder consent to overri
would further emphasise the primacy of sharehoiders as against:
Sharcholders would be able to tell the directors what to do, even:wit
of competence granted by the articles to the board, provided op]
unanimously. As against this, however, even if it is congeda
shareholders acting unanimously are competent to act, the shareholq,
subject to the same duties as directors, so the risk is then that stakeh,
than the shareholders, perhaps especially the creditors, will not be pro
adverse corporate decisions in the same way that they are when thpg
are taken by the board. Of course, since the shareholders have statts
dismiss directors, as discussed below, this theoretical conflic

unlikely to ernerge in practice. :

are probably as well-equipped to take the decisions as the board, and
st. decisions which occur frequently in the life of the company, but,
fie-provisions do not contribute directly to the development of good

jever, four further cases where contributing directly to good
riance underpins the requirement of shareholder approval of:

sintment of the company’s auditors*”; .
{4 transactions entered into by directors or their associates with their
any . . e

n of the taking by directors of corporate opportunities®;

/e’ measures to be taken once a takeover offer is imminent—a
ement contained in the rules of the City Code on Takeovers and
5. with those rules now having statutory force. >

The mandatory involvement of shareholders in COTporite

52 requirements is designed to promote the independence of the
anditors from its management (though it is far from clear that it
coegsful in doing so) and the others deal with conflicts of interest

irector and his or her company.

Despite the flexibility which British company law gives the compe
decision-making powers between shareholders and the board, there;
of situations where the legislation requires shareholder approvalg
decision (and sometimes even permits the shareholders to initiate ads
main category of such cases is where decision is likely to have.a
the shareholders’ legal or contractual rights, even if the practical im tock Exchange, introduce a third basis for shareholder approval,
change on the member in a particular case is small (as with many ¢ _ ¢ of the transaction. Under those Rules, significant transactions
articles), Without giving an exhaustive list of such situations, th . itions and disposais) which meet the test of being either “Class 17
be said to constitute the main examples of this policy: 2 “reverse takeovers” require shareholder approval. In brief, the
teria are met if any one of four financial ratios which compare the size

sting Rules, which apply to Premium Listed cormpanies quoted on

° alterations to the company’s articles®; ction with the size of the company is 25 per cent or more; and an
° alteration of the type of company, for example, from publi 5 a reverse takeover if any of the ratios is 100 per cent or more, ot if

vice versa®’; E oft would resuit in a fundamental change in the company’s business,
® decisions to issue shares*! or to disapply pre-emption rights or pasition or voting control. The financial ratios relate to the company’s
o decisions to reduce share capital, re-purchase shares; redee; ets, profits, consideration and gross capital.” The thought behind the

shares out of capital in the case of private comp2nies UL gy

‘seernis to be that a big transaction is as much like. an investment
i i1 £l ; taed3. X
assistance in the.case of private companies;

‘management decision, and so the shareholders are to be involved in

> alterations'to the class rights attached to shares™, ‘the decision, along with the management. This ground for insisting
° adoption of schemes of arrangement*; involvement in a decision has no counterpart in the Act.
. decisions to wind the company up voluntarily.*s

All these provisions place limits on the extent to which-the The mandatory functions of the directors

authorise the board to proceed solely on its own injtiative. They pt

the view that shareholder interests are potentially involved in such de t requires shareholders to be invelved in some corporate decisions,

d thronghout the Act, are functions which are imposed on the directors
s and which therefore may not be given to the shareholders. 1t would

* As discussed in Ch.3, above. The adoption of the initial constitution is also iah tet
shareholders, since the incorporators become members of the company: above, para
40 Discussed in Ch.4, above.

2006 Act 5.549 (below, Ch.24).

#2006 Act $5.569 et seq. (below, Ch.24).

4 All these matters are discussed in Ch.12, above.
#2006 Act 55.630 &t seq., discussed below in Ch.19.
45 2006 Act 55,895 et seq., discussed below in Ch.29.
4 Tnsolvency Act 1986 s.84.

» Ch.2, discussed below at paras 22-7 et seq.

10, Ch.3, discussed below at paras 16-67 et seq.

glow at paras 16-117 et seq. See also the mandatory tole of sharehclders on board
elow at paras 14-30 et seq.

8-20 et seq.

& FCA has the power to dispense from the strict application of this rule.

[364] 1365]
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IMPROVING SHAREHOLDER PARTICIPATTORN SEAREHMOLDER DECISION-MAKING
ly, the rights conferred upon the nominated person are
the member, the rights to be treated for this purpose as if they
he-company’s articles.
5 information rights is thus, it may be said, rather grudgingly
+ non-restrictive provision is the one which tracks s.145 and
.aactment or anything in the company’s articles relating tp
\with. memmbers has corresponding effect in relation to communi-

ated persons.'*

otmation provisions discussed above do not in any way touch
“hatween (he nominated person and the member after the
s received. As we have seen above, the nominated person,
ice of a meeting, for example, has power to instruct the
te, if the member holds the share on a bare trust for the
o146 But there is no legal obligation upon the member, in this
neraily, to seek the views of the nominated person before voting,
Wiae mstruction, contrary to the position in some other legal
ubligation may be created by contract, however, either between
petson and the member or, conceivably, between the company and
.j‘_}ns'is then a governance issue, as discussed earlier.

not deprive the nominating shareholder of his or K
informaticn.'* The fact that the provisions are mandatorygg
and increase, at least marginally, the company’s costs in relati
of information was a strong argumeni in the Goverriii
introducing them, and the provisions are crafted so far ag possib
costs. Those costs are confined to the largest companies béegs.
at present, apply only to companies listed on a regulated Triark
there are a number of other provisions which aim toiig
implications of the new rule, even for these farge compa_niés
First, the right to nominate a recipient of information tig
those members who hold shares on behalf of another per
recipient is that other person.'>” Secondly, the only rights v
conferred are “information rights”, i.e. essentially the right
communications which a company sends to its members (m i
accounts and reports) or any class of them which inchy
shareholder.”*® No other governance rights may be transforreq.
against the company. Thirdly, a company need not accept the
some of the shareholder’s information rights.’*® The company ¢
an “all or nothing” conferment of information rights. Fo
shareholder, on behalf of the nominated person, requests ciréﬁiatidn'
and provides the company with an address, the company may meet
to the nominated person through website publication.'*® Fifihly. ;
are suspended when there are more nominations in force than th
shares in the company, so that the burden of sorting out the error
from the company.’*! Sixthly, the company may enquire of a 1
once every 12 months whether it wishes to retain information
nomination will cease if the company does not receive a positi'v"
28 days. Seventhly, to relieve the company of the burden of st
things, if the momination is terminated or suspended for ar
company may continue to abide by it “to such extent or for sica

THE MECHANICS OF MEETINGS

oW & the various issues arising where a meeting is sought to be held, so
¢ 0f the shareholders can be voted upon. This is the only method
_r_fhe adoption of resolutions by public companies and it is open
anies to use it insfead of the written resolution method, which it
do where it hag a large shareholding body. These issues appear in
stm where a group of shareholders wish to use the sharcholders’
lenge some aspect of the management of the incumbent directors.
hall generally adopt this perspective in our analysis of the rules,
se, those rules may also be relevant in the more usual case where
called by the board to discuss a matter which the shareholders find
gntentious. T

1332006 Act 8.1508)(ay :
8 2006 Act s.146(1). That regulated market may be located in any Member Stal
must be one subject to the domestic companies legislation. In other words, a ¢ox)
any jurisdiction of the UK will not escape this obligation by listing on a regulifé
example, France or Germany, but 2 company incorporated in Germany and listed
market in the UK will not be subject to the obligation. L
137 2006 Act 5.146(2}. As we saw ahove, 5.145 is not restricted in this way, though
most likely to provide for transfers of rights in such a case. B
138 2006 Act 5.146(3)(a),(4). Rights to require copies of the accounts and reports offa
copies of documents are also included within the notien of “information rights™ s.14&(F
125 2006 Act 5.146(5). :

M 2006 Act 5.147. The right to tequest hard copy will also give way if the compal
electronic communication as its way of communicating with its members generally
below, para.15-85. SUEE
41 2006 Act 5.148(6). Section 148(7) deals with the class right variation of this proble
142 Besides the two sitnations just described, the nomination will be terminated at thi
member or nominated person, and will cease to have effect on the death or. b
individual or the dissolution or the making of a winding-up order of a corporate

5.148(2)-(4).

What happens at meetings?

areholders” meeting which does not end up passing a resolution on
tier or another. As we saw in Ch. 14, the Act requires the shareholders’
fore certain decisions can bind the company, and the articles may add
By assenting to a resolution the shareholders give the consent which is
make the act an act of the company. Cnce the shareholders have
effective resolution on a particular matter, the board is empowered,

A48(8).

£,15002).

i85, 150(3)-—and even that provision is subject to qualifications in §.150(4).
.108.

[424] [425]
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DUTY TO AcT WITHIN POWERg DIRECTORS' DUTIES
The Court of Appgai allowed the appeal (Briggs LJ diss
Prekus cases of mproper purposes on three overlal;
@he purported “victim” was a “victim of his own ¢

will constitute a flaw. Nevertheless, and perhaps for very
ng, fhat has never been the Tule applied in the corporate context
- sxercise of power is motivated by the director’s dishonesty or
therwise the courts have typically suggested that a decision will
id:only if the proven improper purpose is the “primary” or
1. the decision,'® or if the decision would not have been
iﬁlproper purpose (even if the improper purpose was not the
1136 or perhaps an either/or version of these two tests'” if it is
icare: likely to lead to different answers on the facts. Each
eriormous forensic difficulties, since all require proof of matters
the minds of the directers and in relation to which the directors’
y-to be both artificial and defensive™ 3 But in Eclairs Group
&:Gas Plc, Lord Sumption SCJ {with whom Lord Hope SCJ
rd 4 principled preference for the “but for” test!**:

etitify
puig:

respond to the questions properly raised'3!; that g; ;

been expressed in the statute or the az‘ticlés, jélj;ng}?o?:;dr?m
was necessary to their cfficacy; and, in any event, a restrj i
would essentially frustrate the purpose or utih't}; of th Ct?
Although the Court of Appeal did not put it so 5 T
could essentially denude the proper purposes doctr
whenever a power was expressed in wide terms-—gq
Supreme Court disagreed, holding unanimously that
had a central _role to play in controlling the exercise of po:

they too provided little guidance as to how these “pro P;O?Vé :

discovered. Lord Sumption SCI, with whom the other Ifmf o
that the relevant lmproper purposes would “usually J[be]g- ih
context”, and should be inferred from the “mischief” whichgzﬁlg

ine of: ¥
S POWeEEs
the proper

il ]:joiut [in selecting the right test], however, is cne of principle. The statutory

If equity nevertheless allows the decision to stand in some cases, it is not
ndones a minor improper purpose where it would condemn a major one. ... The
iagis for such a distinction is that some improprieties may not have resulted in an

exercise of the power, 132

That 18 not much to go on, but, taking the cases together .
categories of “improper purpose” can be identified as opere;:ti
even when powers are expressed in the widest possible term: &
the purpose of “feathering the director’s pest” (these are thy -

“One has to focus on the improper purpose and ask whether the decision would
made if the directors had not been moved by it. If the answer is that without the
: . arpose(s) the decision impugned would never have been made, then it would be
influencing the outcome of existing constitutional b lances’ llow it to stand simply because the directors had other, proper considerations in

al balances 7to which perhaps they attached greater importance. ... Correspondingly, if there

company (the harder cases) will tvi impr

e e harder ) . 1 typlcally b.e regarded as improp: ‘reasons for exercising the power and it would still have been exercised for those

m f; » O even inevitable, delivery of these endsywhi en.in the absence of improper ones, it is difficult to see why justice should require
any perfectly Proper actions by directors will deliver such ra 8 fo be oot aside” 7 |

this being the motivation for the exercise of the power, where ik .

beeﬂ deemed lmpl’()per ! h.lt even i O he (&) ()‘ e l
. hlS IS n t t .l 1 y {
. . d th a’ Ak

nasive that might seem, and whatever the practical advantages of a

est, the majority of the Supreme Court declined to commit
this as a statement of the law, given that the issues surrcunding
s had not been argued before the Supreme Court.’*® The matter
settled. But it is hard to fault the logic that a decision should be

When is a power exercised Jor improper;
oper only if it would not inf4¢t have been taken the way it was but for

gup Lid v JKX il & Gas Ple [2015] UKSC 71 at [17} (Lords Sumption and Hodge

how shouid the courts determine whether the exercise of power
g ills v Mills {1938) 60 C.L.R. 150 at 185-186 Aust. HC, where Dixon J indicated the

Section 171(b) indicates that a director must “only exercisé po

pLII [)OSCS iOI 'v‘Vb.lCh ﬂle& are COI]feI ed - ]h S /) 1 VA?HPO'E Petroleum Lid [ ]
18 §
uggeSt that ntith Lid )

it (1938) 66 C.I.R. 150 at 186 Aust. HC; Fhitehouse v Carlton House Pty (1987) 162
294 Aust. HC: although this interpretation, supported in Eclairs Group Ltd v JKX Oil &
1 UKSC 71 by Lord Sumption SCJ (with whom Lord Hope SCT agreed) (at [21]-22])
by Lord Mance SCJ (with whom Lord Neuberger PSC agreed) (at [53]). See also
my [1804] A.C. 654 PC; Hindle v Johit Cotton Lid (1919) 56 SL.T. 625.

woup Led v JKX Oil & Gas Pic [2015] UKSC 71 at [49].

troup Lid v JKX Ol & Gas Ple [2015] UKSC 71 at [20] (on the “primary” purpose test),
 £34] {on both).

Group Ltd v JKX (il & Gas Plc [2015] UKSC 71 at [21], but see generally [213-{23].
lance SCT (with whom Lord Newberger PSC agreed) set out his doubts at [2015] UKSC 71

;

:jg Eclairs Gmlup Lid v JEX Oil & Gas Pic [2014] EWCA Civ 640
o As sljlmmansed by Lord Sumption SCJ at [2015] UKSC 71 at [28].
. f?'cjar.rx Group Ltd v JKX Oif & Gas Ple [2014] EWCA Civ 640 at {136]. -

. clairs Grgup L{dv JEX Ol & Gas Pic {(2015] UKSC 71 at [31] and [30] respe'CtiVe
aciii gmc considerations, see Completing, para.3.14; and R.C. Noian, “The Proper
and Company Directors” | i ’ o : i
o pany ctors™ in B. Rider (ed.), The Realm of Company Law {Kluwer Eaw: Ini
133 in. i :

I..n the same vein, it would Abe tmproper for a director to act for the purpose of fa .
notninator, Wlﬁ.l thg cases again suggesting, if anly by inference, that 2 “but for” te
see, e.g, Kinwait Asia Bank EC v National Mutwal Life Nominees Tid [1991] | A.C::187

[492] [493]
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CONFLICTS OF INTEREST AND CORPORATE PROPERTY, INFORMATION AND 6 5 DIRECTORS® DUTTES

There is anecdotal evidence that the effect of these Provisions
(introduced in 2000) has been to persuade the directors of many coray
make political donations from corporate funds, rather than to seek .
approval to do so. Of course, wealthy business figures make large:
political parties, but do so out of their personal wealth, which may
from the activities of businesses they control.

fficult question in this area. If anything, recent developments in the
em to have brought an even wider range of situations within the
ategory. !

it the setf-dealing transactions discussed above, the secondary aim of
‘this area is to identify the appropriate body or bodies to handie the
tion on behalf of the company. As with seli-dealing transactions,
sommon law rule was shareholder approval .*?? Section 175 introduces,
'_1_'j ¢ee, the mechanism of approval by the uninvolved members of the
4t alternative to shareholder approval. However, unlike s.177 which
mply an obligation of disclosure to the board for self-dealing
'5.175 requires the board, assuming it wishes to act, to approve the
ing him- or herself in a position of conflict of duty and interest. Thisg
i the Toles of the board is necessary because, unlike with self-dealing
situations falling within s.175 will not necessarily generate a
o which the company is party. An example would be where a director
corporeic opportunity for personal benefit. The decision for the board
imes 1ot whether to enter into the transaction (the typical question in the
[ C:*ee), but whether to approve what would otherwise be the director’s
tty. Nevertheless, the statute has clearly made it easier for directors to
sroval for the exploitation of a conflict personally, by permitting the

CONFLICTS OF INTEREST AND THE USE OF CORPORATE Pro
INFORMATION AND CPPORTUNITY :

The scope and functioning of section 175,

Section 175(1) states that “a director must avoid a situation in whick
can have, a direct or indirect interest that conflicts, or possibly ma

the interests of the company”.3!® Section 175(7) makes it clear that
mterests includes a conflict of duties. Subject to a restriction

charitable companies,®® 5.175(3)} excludes from the scope of the_se_
central type of situation involving conflict of interest, namely, '
interest arising in relation to a transaction or arrangement with th
These self-dealing transactions are covered by 5.177, as discussed: ab
than by 5.175.%° However, it should be noted that s.175(3) has:i]
excluding self-dealing transactions even if's.177 does not apply its:n
disclosure to the board of the self-dealing transaction in question;:
decisions on directors’ remuneration (s.177(6)(c)). Having excluded s¢
transactions, s.175 applies, as is expressly stated in 8.175(2), “in pa
explortation of any property, information or opportunity” of

However, this is simply an inciusive assertion: it is important to.n
imposes a general obligation to avoid conflicts of interest. Any confi
not excluded by 5.175(3), will fall within its scope, whether or net:
exploitation of property, information or opportunity of the compary: T
of a person acting as a director of competing companies s discus
Deciding whethe;éa:‘s?ﬁ@gtian does indeed involve the necezsary confl

¢ two crucial questions to be answered in the area of corporate
s: first, how does the law identify an opportunity as a “conflicted”

for the taking of the corporate opportunity by the director personally?
leals with the second issue in part but with the first issue hardly at all,
ice 1s placed on the common law. We look at each of these two issues

A strict appreach to conflicts of interest

iwospect of a personal profit may make the director careless about
the company’s interest in taking the opportunity. If taking the
‘personally dees not involve any conflict with the interests of the
lere 15 no reason to deprive the director of his or her profit. It follows
the prior case law on corporate opportunity, which seemed to be
e-standing “no profit” rule, is to be regarded with caution under the

% Subject to the exception—"not reasonably regarded as 1ii<e]y” to give rise to
5.175(4){a), whick parallels the provision in 5.177(6)(2). Ses para.16-60, above.:
M9 In the case of charitable companies self-dealing transactions fall within s.175:u%
permit the s.175 duty fo be disapplied and, even then, the articles may - ot effe
disapplication but may do so only “in relation to descriptions of transactions:
specified” in the articles (5.181{2)). Thus, for charitable companies, board’:oF
authorisation will be required in many cases for directors” conflicted transactions: Wit
The tougher rules for charitable companies are probably based on the premise that i
directors by the members of a chatitable company is generaily less effective than
non-charitable company and that the Charity Commission cannot make up -t
monitoring deficit. i
*2% The provisions ar¢ thus described as “mutually cxclusive™ Re Coroin Lid {2012
(Ch) at [583] (David Richards I). S

hudlar v Bhullar [2003] 2 B.CL.C. 241 CA; and Allied Business and Financial

w:Lid v Shanahan (also known as O 'Donnell v Shanahan) [2009] EWCA Civ 751; [2009] 2

:CA. Also see, recently, Sharma v Sharma [2013] EWCA Civ 1287; [2014] B.C.C. 73

ifeathers Ltd v Penmyfeathers Property Ce Lid [2013] EWHC 3530 (Ch).

asland Mines Lid v Hudson [1978] 52 A.L.J.R. 379 the Privy Council appeared to accept
on as releasing the corporate interest in an opportunity, but in that case the only

the company were two other companies, each represented on the board of the company in

[540] [541]
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THE GENERAL STATUTORY DERIVATIVE CLAIM & DERIVATIVE CLAIM AND PERSONAL ACTIONS AGAINST DIRECTORS

THE GENERAL STATUTORY DERIVATIVE CLAIM The types of claims covered by the statutory regime

The scope of the statutory derivative cia;m good number of limitations to the statutory jurisdiction. The statute
y to derivative claims or derivative proceedings, i.¢. claims brought in
ause of action vested in the company and seeking relief on its
¢e the individual shareholder has no power to initiate litigation in the
ame, but the company is to be bound by and is the potential
;£ any judgment or order made in the derivative litigation, the Civil
Tules require the company to be made a defendant in the litigation,
it is the company’s rights which are being enforced. Thus, the claim
form of “Sharcholder v Director and Comapany™?” This can be a
onfusion, unless it is remembered that the company is only a nominal
ind that the real defendants are the directors.?*

The court’s gatekeeper role

The novelty of the general statutory derivative claim, contained in p
2000 Act, is that it places the gatekeeping decision about whethe
interests of the company for litigation to be commenced in any pa ic
the hands of the court, 1.e. an outsider to the company.®® True, a sha
take the first initiative, but after the claim form has been issued,
secking to bring a derivative claim must seek the permission of the ¢
any substantive steps in the litigation (other than, in the normal.cage
the company that the claim has been issued and that the shareholde;
the coust for permission to continue the claim).”® It was already the
court had a role in the early stages of derivative claims at common ]
was to check that the claimant had standing to sue under the n
Harboztle.>* Under the new general derivative claim the court hasa
namely, to exercise a constrained diseretion to decide whether
interests of the company for the litigation to be brought. This new'p
the advantages, on the one hand, that the individual shareholder can sasit
a decision on the central question (whether it is in the interests of the'
the litigation te be brought). whilst, on the other hand; th
shareholder’s enthusiasm for derivative litigation is subject to the filte
having to be convinced that this particular litigation on behalf of th
desirable.

stive claims can now be brought only under the Act,?® either under the
i qons dizcussed here or as a result of a court order made in unfair
visicns. discussed in Ch.20. The rule in Foss v Harbottle is thus
v consigned to the dustbin. On the other hand, not all claims a
mignt want to bring on behalf of the company may be brought under
Act. The Act conternplates as derivative claims only claims “arising
al or proposed act or orission involving negligence, default, breach
feach of trust by a director of the company”.3® Where the company
&f action arising in some other way (for example, a claim against a
2} employee), the policy seems to be that a derivative claim is not
d the litigation decision should be taken according to the division of
antained in the company’s articles of association (1.e. normally
= by the board). It is only where the directors themselves are in breach
the statutory derivative procedure is available, because that is when
onflicted decision-making by board or shareholders generally arises.
though the company’s cause of action must arise out of breach of
the directors, the defendants are not necessarily limited to and may
én include the directors themselves.3' We have seen above® that third
‘become liable to the company as a result of their involvement in

Harbottle reappear under the statutory procedure,® they appesr u
absolute bars to a derivative claim, but as factors the court must faié.t

claim in the partigulazgase is not in the company’s intereuts, Wher_
the court’s decision said nothing about the desirability of the litigaf
company’s point of view, but simply that the litigation decision wa
the shareholders generally rather than the individual shareholder:

60(1): derivative claims (for England and Wales and Northern Ireland). Section 265(1)
iTarly for derivative proceedings in Scotland. Because of the intimate connection between
irms and civil procedure, the Act contains separate provisions for Scotland (ss.265-269)
e UK (s5.260-264). However, the underlying policies are the same.

The reason for this oddity seems to be that anyone can make another person a
claim but making a person a clalmant requires that person’s consent,

holder has a personal claim against the directors, the statutory procedurc has no
Personal claims are dealt with below and, as we shall see, there are great complexities
where both the company and the shareholder personally have claims against a director.
ons are those claims against directors falling outside the statutory definition of a
in particular muitiple derivative claims and claims against foreign registered
he former, see below, para.17-24; for the latter, see dbouraya v Sigmund [2014]
-h); Novatrust Ltd v Kea Investments Ltd [2014] EWHC 4061 (Ch).

$5.260(3) and 265(3).

5 260(3) and 265(4).

22 The earlier history and the purpose of the new statutory derivative claim are cor
Westrip Holdings Ltd [2009] EWHC 2526 (Ch}; [2011] 1 B.C.L.C. 498 at [73]-[83]:
2 CPR. 19.9(4), 19A(2).
* In Prudential Assurance Co Ltd v Newman Industries Ltd (No.2) [1932] Ch 20
insisted that the question of standing to bring the derivative claim should be decided
separately from the decision on the merits of the case. This approach is embodied i€
this provision the courts recently began to take a broader look at the value to:th
proposed derivative claim: Portfolios of Distinction Ltd v Laird [2004] 2 B.C.L:€
Airey v Cordell 12007} B.C.C. 785.

25 See $8.263 and 268, discussed below.

[598] [599]
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SELF-HELP CONTROLLING MEMBERS’ VOTING
Companies House. However, an issue immediately arises ag
company can effectively be made party to such an agreement, 88§
the agreement were embodied in the company’s articles. Her
apparently conflicting principles: first, that a company, like: any
cannot with impunity break is contracts and, secondly, that a:¢
contract out of its statutory power under .21 to alter its ag
resolution.
The second proposition was favoured by the House of Lord
Northern Bank Development Corp Ltd®" It was clear to their lord
provision in a company’s articles which restricts its statutory pow
articles is invalid”?® and they applied that principle to the agreerdent
existing outside the articles among the shareholders and to whiek
purported (o be a party. That agreement provided that no furths
should be created or issued in the company without the written ¢ome:
parties to the agreement. Consequently, it would seem that the “CUlHD
validly contract independently of the articles not to alter: tho
However, that proposition is heavily qualified by two further propos;
may render the initial proposttion ineffective in practice, at least fir
are well advised.

contrary to a stipulation in a contract validly made before the
~this case the contract protected a manager but the principle is
cable to a contract protecting a shareholder.

jséue in relation to thig first qualification is whether a claimant
force his or her contractual rights against the company is confined to
darnages of whether and, if so, how far, injunctive relief is
ferce the earlier contract. In Baily v British Equitable Insurance
tt of Appeal granted a declaration that to act on the altered article
e;each of the piaintiff’s contractual rights. More surprisingly, in

¢ Syndicate Ltd v Alperton Rubber Co Ltd"" Sargant J went so far as
“inction fo restrain an alteration of the articles which would have
¢ plaintiff’s contractual rights, Although Sargant I's decision is
arded as based upon a misunderstanding of the previous authorities,
mpatlly with this approach was expressed by Scott J in the Cumbria
ase, % where he said that he coutd “see no reason why [the
I niot, in a suitable case, be injuncted from initiating the calling of
i, with a view to the alteration of the articles”. To the extent that
el is made available in this way not simply to restrain acting upon
rticle but to restrain the operation of the machinery for effecting the
1f, the notion that the company cannot validly make a direct contract
t§ articies becomes hollow. Such an extension of injunctive relief
so contradict the dictum of Lord Porter in Shirlaw'®: “Nor can an
be granted to prevent the adoption of the new articles”. However,
re lief merely to prevent the company acting upon the new articles
211 foul of this principle.

! Prior contracts

The first qualification is that the principle of invalidity, laid down
not apply where the company has entered into a previous contract
that for the company to act upon its subsequently altered article wo
in a breach of the prior contract, Tn this situation the term of the:ea
which would be breached if the company acted upon the altered:
invalid. The Russell principle is not relevant here because the terin i,
contract is not broken when the company alters its articles, but bﬁ"

Bindinglbﬁ!y the shareholders

ualification is that an agreement among the shareholders afone as to
k exercise the voting rights attached to their shares is not caught by
that a company cannot contract out of its statutory powers to alter its

rule was applied to save the agreement in Russell the House of
gnly severing the compapy--from the agreement in question. Lord
said that “shareholders may lawfully agree inter se to exercise their voting
manner which, if it were dictated by the articles, and were thereby
“the company, would be unlawful”.'% The claimant was granted a
as to the validity of the agreement, and it seems that their lordships
have ‘been happy to grant an injunction had the claimant objected

would be a party to them and agree not to act in a particulac wa
provided it dldgﬂt A@ed to refrain from amending g its anicles.
Foundries (1 926) Lid v Shiriaw'® the company altered its ar_tl -Ie
introduce a new method of removing directors from office and then:
method to dismiss the managing director in breach of his 1
contract. The managing director successfully obtained damage
dismissal. The provision as to the term of the service agreement wa
held by the House of Lords to be valid. Lord Porter said: “A company o
precluded from altering its articles thereby giving itself power to a
provisions of the altered articles—but so to act may nevertheless bé:

‘ Foundries (1926) Lid v Shirlaw [1940] A.C. 701 at 740-741.

British Equitable Insurance Co [19041 1 Ch. 373 CA.

Mirac Syndicate Lid v Alperton Rubber Co Ltd [1915] 2 Ch. 186. The case concerned the
plaintiff, under both the articles and a separate contract, to appoint twe directors to the
as he held 5,000 shares in the company. Today, after the Cumbria Newspaper decision
19 8, above} the claimant might be protected as the holder of 2 class right.

‘Newspapers Group Ltd v Cumberland and Westmoreland Newspaper and Printing Co
e 1 at 24,

i-Foundries (1926) Lid v Shirlaw [1940] A.C. 701 HL.

Northern Bani Development Corp Lid [1992] 1 W.L.R. 588 at 593.

97 Russell v Northern Bank Development Corp Ltd [1992] 1 W.L.R. 588 HL. See Sed
437; Davenport, (1993} 109 L.Q.R. 553; Riley, (1993) 44 N.I.L.Q, 34; Ferran, [19%4
%8 Russell v Northern Bank Development Corp Lid [1992] 1} W.L.R. 5883 at 593.
%% In this case what was proposed was an increase in the company’s authorised cap
the memorandum. Whether the quoted principle applies to all powers cenferred on:th
the statute is unclear.

100 Southern Foundries (1926) Ltd v Shirlaw [1940] A.C. 701 HL.

[656] [657]
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DIRECT REGULATION OF AUDITOR INDEPENDENCE AUDITS AND AUDITORS

eridence and competition goals might be hindered if there were
ictions in place on the choice of auditor. The Regulation renders
1.and void”;® the Statutory Auditors Regulations ireats them as

the Directive and it means the auditor designated by the ayg
responsible for carrving out the audit (normally referred: 5
“engagement auditor””) but also the auditor who signs the re ?m
fact, ihr:: FRC’s rules take up the option ic make the 11 Vot
demand.mg and impose a five-year rotation and g five-year aQ-'ggw
Regulation requires the phased rotation of all the senior pgefl';
team.
Rotation of the key audit partner has been required since 26
the Regulation introduces in addition a requirement for the ¢
firm of a PIE. The argument against mandatory rotation of fj; :
the loss of the expertise of the whole of the existing audit team:
would be likely to reduce the quality of the audits immeci}x::v' '
chang(_a of firm (unless, of course, the audit team sumply chia
defeatm_g the object of the exercise). In its 2011 prop
Regl_ﬁatlon the Commission put forward, nevertheless, a rule e
rotation of the audit firm every six vears {or a little lc;nger i .
finacted, the firm rotation proposal survived but with -¢o .
intervals. The provisions are complex, reflecting their heavy s
EU’s legislative process. In principle, rotation of the firm is --.fe
years, but Member States may opt for a 20-year rule, ag th
provllded a public re-tendering process is carried out afte,r teﬁ 'jré
‘ Firm rotation can be looked at as a competition issu'e's :
independence issue. Since a mere four firms dominate the glob:
m?trk_et, choice for large companies is necessarily limited. In an %atfe:
this Issue, the Competition and Markets Authority made afi -
requirmg mandatory re-tendering of audit engagements at least
for the largest 350 companies on the Main Market of the
Exchange.®! The aim was to give second-tier audit firms an op ot
nto th_e market for the provision of audit services to this class of 5
make 1t_w0rthwhile for those firms to gear up to provide the audi
Regulation now goes further than the order in that it requires a:chag

after 20 vears, Mot just a re-tendering process, ¢nd matche

I3

requirement off; fé~t€%‘dering within the first ten years.

uditorrs becoming prospectively non-independent

- have no cutrent relationship with the company which creates a
erest (nor may he or she have a long association with the company
here may be an understanding, falling short of a contract, that the
ign in due course and take up a role in the management of the
¢ accountancy skills are much prized in some areas of
hovement from professional practice to management is quite
ale:22a of the Directive, however, imposes a two-year “cooling off”
~aring to be the statutory auditor or key audit partner and the
¢y’ management position in a PIE and a one-year period in any
e same periods are applied if the new post is as a non-executive
lient company or a member of its audit commitiee (without being
nager or a non-executive director—a rare situation). This rule too
ted:via ethical standards in the UK.¥

OLE OF SHAREHOLDERS AND THE AUDIT AUTHORITIES

regulatory strategy deployed by the domestic legislation to
tor independence has been to enhance the role of the shareholders,
ys this is an obvious strategy. The accounts and reports are statements
ors to the membeérs and so putting control over those who verify
in the hands of the recipients rather than the originators of the
ars to be an appropriate strategy. The auditor’s relationship with
olders is underlined by the provision which gives him or her a right to
otices and other communications relating to general meetings, to
id to be heard on any past-of the business which affects or concerns
In'the case of a private company which takes its decision by wriiten
e right transmogrifies into a simple right to receive the
7ig relating to the written resolution, but there is no general right to
> e _ . _ x_;ta'_ni(_)ns 1o the sha}'eholders before they d.ecide.gg This is a preity
SU F}({%u g;iifsféiiirzgparenrgyltéauslated in-the Act as “senior statutory. provision—though it nped.s to be recogplsed that many private
512006 Act Sch.10 ara_él, é’m' A o o _ : s will be exempt from audit on grounds of being “small”. However, the
g 10 para. 10c(1) reflects the original Directive requirements” b 15 have limited opportunities to exercise comtrol, since they meet

nd in addition may face co-ordination preblems in large companies

>

82 Abm.re fn.52, para3.3.3. In 2012 the FRC amended the CGC to reconi
companies put the.ir audit business out to competitive tender at least every 10 'y'eaf'.
sE3U Reguia_lion this recommendation has been removed from the 2018 CGC.

. Regulation art.i7, The tendering progess is governed by art.16. This Merd
implemented in the UK by s.491(1A)( 1B). Although not absolutely clear from iié Regif:

rules allow a re~tanlering process te ocour after less than ten years and for the iié ifors Regulations reg.12.

successful, to remain for ten years after that process. o uditors Regulations Sch.1 para.7; FRC, Ethical Standards, paras 2.47 et seq.

¥ The Statutory Audit Services for Large Companies Market Jvestigation (Mand 02(2).
p gation { !

[749]

22-1%

22-16




25-2

INTRODUCTION PUBLIC OFFERS OF SHARES

securing their admission to public market (for example, where it
t.or want the securities to be traded to any significant degree and
rely on sellers seeking out potential purchasers privately). Or the
behind the admission of the securities to the market may be an
hareholder (for example, the Government in a de-nationalisation
wishes to liquidate or reduce its holding, but the company does not
f'time to raise additional finance.

goncern in this chapter is with the financing of the company and the
f.securities as a form of corporate finance. Consequently, the core
ich we examine is one in which the company both makes a public
ghares and, at the same time, secures the admission of the shares to

‘public market.

Public offers and introductions 10 public marke

There are two distinct, though usually combined, operatioﬁ' ;
place when a large company sceks to raise finance from the e ;
frhe ﬁr§t place, it needs to make its case to those people who IHYe_stm
mvesting in it by purchasing its securities, As we shall see ]1311?}/ -
may choose among a number of different ways of putting itse?fg '

Zf_'he most heavily regulated of these methods is the public off; ._fa
simply because the company addresses its publicity to a wide b

who may include the ill-informed and the gullible as well a5 the -
Well—mformed. When a company makes a public offer of itg 's? "E-:K
tlm.e, that is usually termed an “initia] public offering” (“[PO”): : 1;1
major event in the life of the company. But it may welj m';lef'l
offerings at a later stage {“secondary” offers). The document '('thFl
through which public offers are made is regulated heavily by the |

perspective, the law relating to prospectuses ca ' ;
_ n be viewed ) .
consumer protection legislation, but concerning a product whick ?'S creld above to the law relating to public offers as consumer law and

to evaluate. The value of shares depends heavily upen the future S ver ory strong sirand in the thinking of those responsible for the rules in this
the company and cannot be ascertained, as with a motor c o o rever, it would be wrong to see the regulation as nothing but a form of
visual inspection and a test drive, ’ . ar,: b tection. In fact, scholarship today stresses the function of regulation
fmrlrtl El\ljle;(;?sniﬂﬁ Z-fs (t)hseeziis :}1}1&1’[ a company Seeking. o raise sub | g wag o‘f pr?moting “allocatise etfﬁﬁ?ncy”% tlllat iis,kof pgomoting
4 at the securities to he issued will b i on the aSI\? oI an .accurate: unaerstanding ot the 1‘.15 an; rewar_

i Do patticular projects which the issuance of the shares will finance. This
rthers the interests not only of investors but of companies and of the
erally, for effective regulation promotes the ailocation of scarce
nt tesources to the projects with the highest returns. But what sort of
on will best facilitate the accurate assessment of different projects?
onventional in this branch of law to make a distinction between “merit”
and disclosure of information. Under the former approach, a regulator
aii-offer to be made to the public only if the securities on offer or the
wassuing them (“the issuer™) pass certain quality tests, whereas the latter
ts-information in the hands of investors and leaves it up to them to make
ywn minds about investing. Akhough the early regulation of public offers
level in the US) adopted the merit regulation approach,” the disclosure

tas been the predominant one in all jurisdictions since its adoption by
IS law in the great reforms of 1933 and 1934.3 However, disclosure has
en out all clements of merit regulation. Although what is required
om market to market, disclosure is never all that is required. As a
dr committee once remarked, with heavy irony, “it would be improbable
courities commission in a disclosure regime would approve a prospectus
d, truthfully, that the promoters of the company intended to abscond with
eds of the public offering, or that the company’s business enterprise had

Reguiatory goals

step ig that the willingness of investors to buy its securities will bes
there isa liquid mazket upon which those securities can he traded af
been issued. As we have see . @ sharcholder is normally “lock,
company after the shares have been purchased, in the sense tha
short of winding up, cannot require the company to buy back the
the later prevatling market price, except in the case of some wp=
sha_re. Equally, bonds are not normally redeemable at the v» ¢
unt_ﬂ after some specified period has clapsed and perhaj's 1
their maturity gfie: Herefore, a person who wishes to withdea
nvestment will normally be constrained to find another invesfor
purchase the securities. A liquid securities market will facilitate this o
the bc?rlleﬁt of both investors and the company, which is likely to bé 4k
securities at a higher price if they have access to the liquidity afforded b
market. .
. However, the mere admission of securities to trading on an pub
tnvolves: putting those securities before the mnvesting public, even'if £
concomitant public offer, since it is now open to the pl_;b]ic to-ag
company’s securities, this time not directly from the company but from
?lready ho]d them. Hence, there is a strong argument for havite
information disclosure upon admission of securities to 2 public mark
the company offers its securities directly to the public. The argumen
stronger if, as is usual, both events occur at the same time. Howeve;
legal requirement that this should be so. A company may offer its securi

es cannot be admitted to the official list (see below) without the consent of the issuer

080.5.75(2)), but the impetus for the listing may come from the shareholder.

ferred to as “blue sky laws™ because the securities on offer were backed, it was said, only
sky. The first significant State law in the US seems to have been that of Kansas in 1911,

ities Act 1933 and the Securities Exchange Act 1934.
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THE TAKEOVE |
R CODE AND PANEL TAKEOVERS
advisers 1n particular that an ineffective Pane] was likely |
1ts-fu_nct10n_s to a statutory regulator.3* Further the Pén);;
FSA in particular was placed on a more explicit footing-wi;-
“when

¢; there is a general provision in 8.952 that the rules may give
wer o 1mpose ganctions on a person who has acted in breach of
ditection given by the Panel to secure compliance with the rules
is. the section on which the Panel now bases its disciplinary
~exercised, except in case of agreement with the offender, by
mittee (with appeal to the Takeover Appeal Board). The Code
al’s disciplinary powers and they are the established ones of
ensure, reporting the offender’s conduct to another body for
provisions just discussed. tion against the offender if thought appropriate, and triggering
secure Conip]jance Witlfl tgil erggﬁgeithﬁufﬁke ZUCh: Td ering” of the ‘offender.” It is clear that 5.952 permits the rules to
sanctions for contempt of court. The Panel o doub?r T w: : ge of penalties, notably financial pepalties of .the type avgllable
use of this new power, just as it has Operaice d effe o CXPeCts aat ty ever, where the Panel adopts a sanction O.f a kind not previously
One important question which arises i8 Whethz 11]]?y.m : he Code, it must Pmdu?t?’ agam follom]'qg the F iCA medel, a
avenue whereby a party can obtain judicial Scmt; IS-fs ; with respect to the imposition of that sanction and, in the case of
Board’s rulings during the course of the bid. Of coux?;eo thth P. j+, the amount of the penalty.*” So far, the Panel has not ventured
the court for an enforcement order is in the hands of t,h ;dems
cannot trigger the procedure. > However, if the Pane] doee -

in 200035
Perhaps the strongest expression of the new .-1' '
statutory sanctions is to be found in 8.955 which CO]pro lcy =
to apply to the court (High Court or Court of SesesgS & ;
confravened or is likely to contravene a requirement i o
rule or has failed to comply with a disclosure requi};‘ii(]):z

The “cold shoulder” and criminal sanctions

approach which has been adopted for judicial review o

Pgnel’s ruling  without sCrutinising  its legality or :vn ths
rigorously. This may be a more difficult line for the C(;m
court’s ord.er is backed by the sanctions for conterupt of. 1
Panel’s rulings lacked extensjve formal sanctions. lgurthefem

1 reports conduct to a third party, it is up to that regulator
werseas) or a professional body to decide whether it is appropriate
ction. The most likely recipient of such a report from the Panel is
e FCA might conclude that a person who has broken the Takeover
ifi breach of its obligations under the FCA’s rules and impose
11 that person. The persons most obviously within the FCA’s scope
o need its authorisation to carry on their professional activities
inancial services sector. This will cover the principal advisers to
get companies {notably investment banks) but not bidder and
antes themselves or their directors. To deal with this lacuna, a sysiem
ired “cold shouldering” was introduced in FSMA 2000 and is carried
er the new arrangements. Cold shouldering involves advisers within
the FCA’s powers heing required not to deal with those who are
to observe the Code. In s situation, there is no suggestion that the
in:breach of the Code. Indeed, the “cold shoulder™ operates generally
all those who might act for persons likely not to observe the Code,
¢y have acted for that person in the past or not. In this way, the range
s sanctions is extended to companies and their directors: if they act, or
to- act, in breach of the Code, they may find that they are denied the
the City of London in relation to takeover bids. The FCA’s rules, as
ts Code of Market Conduct {“MAR”), require firms not to act in
with transactions to which the Takeover Code applies if they have
le:grounds to believe that the person in question is not likely to act in

The statute places at the disposal of the Panel two othér
re]at;gg to compensation and discipline, but they both requ; 2
rules in order to be brought into force. Section 954 pro*:I des
f:onfer power on the Panel to order a person to pay sich cnlmpbens'atl
Just fcmd reas%g_a_,_bi if;that person is in breach of a tule “the effec :
Tequire the payient of money”. This power thus falls short 6f
require compensation for breaches of the rules, but it covers tf
m.the past the Panel has required monetary payments.3” The
this section to those rules which determine the price a£ which:an off

made or the form of the considerati
r th lon (for exa I
alternative is required).> ( i

a4 : s
£85Thl.ls,.m R v Takeover Panel, Ex p. Guinness Pl [19901 1 Q.B. 146 CA:
& Smilzlon tu_thF] sharehoiders of the target company in order to comply w:ith

€e in particular ss.1 181 i
e p 7 58.138 and 143 of FSMA 2000. The curent provisions: d
*% 2006 Asct 5.955(2) makes it clea

: ts. r that only the Panel can so appl '
E;IB bid which stands to benefit from the Panel’s ruling. Pl and ot Fof-ﬁx
an;S;:Z eﬁ:h 187, ﬁzgv?f Wh;l:: the company had been in breach of a Code rule-rc.qumﬂ

s O .
ineres hjghef e Fere tho th(? target sharcholders because shares had been purchas: oduction, 11{b). The Panel may also withdraw or qualify any special status or exerption
e [mmg; ucﬁ.ﬂ or] O(e)cmrent version of that requirement ' the offénder f:UT eiﬂr:;?e IEalsyan “exeinpt Principqal trader”y ’ ’
, -fion, 10(c). ’ i .
1:5.952(2)—(8). For a discussion of the FCA’s penalty powers, see above at para.25-41.
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THE PROCEDURE FOR MAKING A By TAKEOVERS
the forefront the use of its new legal powers,”® but relied instead
remedies of Panel consultation and approval and disclosure.
owever, the stronges‘t mechanism for the protection: of employee
ay found in the pensions legislation. Where a highly leveraged bid for
ny is successful, the level of risk in the target company increases,
" sk that the company will default on its obligations under an
ension scheme. In that situation, the Pensions Regulator has a, still
defined, power to require the bidder to make extraordinary
fo. the fund, which the bidder may either do, and so give the
ceater financial protection, or refuse to do and decide not to make an
tential power of the Regulator puts the pension scheme trustees in &
ggotiate with the bidder as to the terms upon which they will regard
o seek the Regulator’s intervention.?>*

consultation arrangement is in place, both bidder and targe it
employee representatives on the employment consequence :
defensive measures. ™?*
In the takeover of Cadbury by Kraft in 2009 the bldder in
itself not to close a factory in the UK which the target managem
to shut down. Having obtained control, the bidder discovera
good reasons for the previous management’s decisiornig
commitment. This caused a political storm, as a result of whig
to deal with “post offer” statements and undertakings, i.e. st
an offer about how a party (typically the bidder) intends to dct £
offer period. The amendments apply generaily to post:of
undertakings, but these will often be given in relation to e
arder to defuse employee or public oppesition to the bid,
require the party to be clear whether it is making a statement i
or giving an undertaking (1.19.7) about its post-offer conduc
on intention statements are less demanding than those
intention statements the statement must accurately reflect th 'p
the time it is made and be made on reasonable grounds. For '1
offer has closed (or such other period given in the statement), 44
depart from its statement must consult the Panel and, hay
publicly announce its change of heart and explain the reasons
statement rules recognise that intentions may genuinely change
form of “comply or explain” rule, first in relation to the Panel an
to the market and public opinion, in an attempt to control. opportuni
of mind.
The rules on undertakings are, not surprisingly, more 1o
be consulted in advance of the undertaking being given and the
be precisely formulated. In particular, qualifications or cond 1008
undertaking must be capable of objective assessment (ie not o dopy
subjective judgement of those giving the undertaking). Eve
are met, a person seeking to invoke a condition or quaiifizats
obtain the Panel’s consent. The giver of the undertakiv.g mustrepo
to the Panel gh pf@gress or lack of it, towards its implementation;
the Panel may publish. If the Panel has doubts about the quality:
it may appoint an independent supervisor to monitor compliance
the Panel. The regulation of intention statements and undertakitizs s
easy issue for the Panel, because it required regulation of post:off
Once the offer peried is over the Panel’s tole has traditionall:
discussed below, essentially confined to enforcing its rules
bidder may bid again. It is notable that in extending its regulatory reag

Profit forecasts and valuations

i aw agreed recommended takeover with ne rival bidders, no more
ta‘*' 1g than the Code requires. But, in the case of a hostile bid or where
-6 or more rival bids, each of the companies involved will probably
ke optimistic profit forecasts about itself** and to rubbish those of the
profit forecasts are unreliable and those made in a takeover battle more
an usual. Hence, 128 (with eight sub-rules) lays down stringent
‘shout them, In particular, the forecast “must be compiled with due
onmderat}on by the directors whose sole responsibility it is” but “the
ers taust satisfy themsekves” that it has been so compiled.>¢ The
on which the forecast is based must be stated both in the document
ress release.?*7 Except for a bidder’s forecast in a pure cash offer, the
list be reported on by the auditors or consultant accountants (and
by an independent valuer™®) and the report sent to the shareholders™
g subsequent document js sent out, the continued accuracy of the
t be confirmed.* All this is wholly admirable but the evidence does
that it has made such forecasts significantly more reliable.

28-9, above.
Act 2004 35.43—51 (“financial support directions”}. The point is that the pension deficit
ie-accounts may no longer be an accurate indication of the amount of meney needed to
ion obligations, if the bidder’s risk profile changes significantly. A beiter test might be
an insurance company would require to transfer to itself the company’s pension
n the case of the takeover of Boots by a private equity bidder in 2007 the trustees
ditional payments of £418 miliion over 10 years into the pension fund: Financial Times
22007, p.6. In the earlier case of WH Smith it appears that a potential bidder decided not to
ecause of the target’s pension fund deficit.
efor will not need to do so on a pure cash offer for all the shares; but the target will.

HN
.2 (and see the Notes thereto).

27 Information and Consultation of Bmployees Regulations 2004 (SI 2004/3426Y 78
rules indicate that it will not be market abuse for a company invelved in a bid to;
to an employee representative in fulfilment of an cbligation imposed by the Regula
information is subject to a confidentiality requirement: MAR. 1.4.5(2)(¢). Bqually;:d
information to an employes representative will not be a criminal offence of the'pa
under 5.52 of CJA 1993 if the disclosure is “in the proper performance offl
employment”, though it might be for the tepresentative to trade on the informal
disclose it. See C-384/02 Criminal Proceedings against Gréngaard [2006] LR LR
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REGULATORY CONTROL OF MARKET ABUSE.

MARKET ABUSE

learly not part of the domestic criminal law, would be classified as
y the European Court of Human Rights, whose classification criteria
dependent of those used domestically. Without ever conceding the
wogs of this claim, the Government nevertheless did make substantial
ents to its proposals in order to promote the faimess of the new regime,
ine being subject in any event to a general faimess test under the
. Convention, even if regarded as civil rather than criminal in nature.
endments involved in particular the elaboration by the then FSA of a
[arket Abuse in order to give guidance on the scope of the prohibitions,
eation of rights of appeal to an independent tribunal {now the Upper
4lvto be granted to persons penalised by the FCA. 132

& aftermath of the financial crisis, the debate tumed on its bead. Now, it
sized that the market abuse provisions were inadequate. This was an
advanced at EU level as well as at domestic level. It led to the
ent of the EU Directive by a Regulation on market abuse (MAR). MAR
nded tie scope of the substantive EU laws on market abuse, but also
the necd for domestic transposition of those faws, thus bringing about a
nze m the structure of the domestic law. In fact, with regard to the
markets aspects of market abuse, which are the focus of this chapter,
fural changes were probably more important than the substantive ones. In
r, MAR led to the removal of the FCA’s power to make a Code in this

REGULATORY CONTROL OF MARKET AByS
Backgroend

So far, we have locked at the criminal prohibitions on insiderdé
manipulation. We now turn to the practically more important £
market abuse, namely, that administered by regulators, whi
resort to the criminal law and the criminal courts. In fact, with's
the FSMA 2000, the main thrust of the legal rules controllifig g
which term i3 to be included both insider dealing and smigrks
shifted from the criminal law to administrative sanctions which’
in the hands of the FCA. At this point, the main source of the rifés
FSMA which was used later to transpose the first EU Dm:-c
abuse,'?” but in significant ways went beyond that Directive: F
the regulatory sanctions were applied to companies as ‘well'ss
Moreover, they applied to all those whose actions had an effact o
whether they were persons authorised to carry on financial acétivit
thus applied as mach to industrial companies and their directo
to investment banks and their directors and emplovees. Thege it
also of the MAR, now the central fegal instrument on adminiséat
Part of the reason for the emphasis on administrative peﬁaltges :
onwards was that successful deployment of the criminal 1aw ;
against insider dealing and market manipulation proved difficu
financial crisis of 2007/8 did the FSA/FCA put substantial
enforcement of the relevant criminal laws, Even so, hetween 20
there were only 27 successfui prosecutions for insider dealing (;
of which 23 resulted in custodial sentences (in no case For
years).1?® The move towards a regime based on administrativ:
driven by the desire to address two of the obstacles raisad:]
offences, namely. the need to show intention, at least in'1=2id
dealing,'” and the high evidential requirements of the ¢-1imidal |
the 12 years to March 2015 the FSA/FCA issued culy- 85
T
relation to meftket’ %use i.e. about seven a year.!30 :
Howevcr the proposals Wthh were eventually embodied m'

Insider dealing

tion of insider dealmg in MAR is somewhat more simply phrased than
¢ CIA,

' the purposes of this Regulation, insider dealing arises where a person possesses inside
ation and uses that information by acquiring or disposing of, for its own account or for
‘account of a third party, directly or indirectly, financial instruments to which that
rmation relates.”

mside information, as far as-4r&tling in corporate securities is concemned,

ormation of a precise nature, which has not been made public, relating, directly or
irectly, to one or more issuers or to one or more financial instruments, and which, if it were
de public, would be likety to have a significant effect on the prices of those financial
truments or on the price of related derivative financial instruments™!*®

of the opponents was that the penalty regime proposed by the

27 Directive 2003/6/EC on insider dealing and market manipulation (marke

E96/16.
Y% Treasury, Bank of England, FCE, above fn.14, Chart 11, In genera] thos cony
sophisticated criminals.

129 As we have seen, in relation to misleading impressions, mens rea is rcquu'ed
form under what is now the Financial Services Act 2012. :

3¢ Above, fn. 128, p.85.
3l See Joint Committee on Financial Services and Markets, First Report, Draft
and Markets Bill, Vol. I, Session 1998/99, HL 50-I/HC 328-1, pp.61-67 and Angexes
Report, HL 66/HC 465, pp.5-10 and Minutes of Evidence, pp.1-27.

nancial Services and Markets Tribunal, the predecessor to the Upper Tribunal, tended to
penalty proceedings as being criminal in nature for the purposes of the Convention.
the standard of proof required by the Convention is not necessarily that of “beyond
le' doubt”, The standard will depend, as is the case with the civil burden in demestic law, on
fness of the allegation which has to be proved. See Davidson & Tatham v FSA, FSM Case
a_quker v FS4 [2006] UKFSM FSMO037; Mohammed v F84 [2005] UKFSM FSM012.
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