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preface t0 the First Edition

This is a student edition of Lawrence Ma’s Equity & Trusts Law in Hong Kong.

The chapters of this book are largely selected from the pages of its parent text
and adapted to the needs of a student audience.

There is. in the authors’ view, a pressing neefi for a student text that looks at
Equity & Trusts from a Hong Kong perspective. The reasons are the same as
those advanced in the preface to the first edition of Equity & Trusts Law in
Hong Kong. UK textbooks (on which Hong Kong students have relied until
now) necessarily deal with the law as it has developed there. The UK has its
own legislation in this area that has no parallel in Hong Kong. Further, the CFA
has developed the law of equity and trusts in Hong Kong and, thus, the Hong
Kong system (although part of the common law world) requires its own special
treatment. Then there is the need to consider the impact of equity on Chinese
institutions and practices in Hong Kong. Finally, as Equity & Trusts Law in
Hong Kong illustrates vividly, there 1s a wealth of Hong Kong cases that can

be used to illustrate the practical impact of equity and trusts law in the Hong
Kong context. 5

The topics covered in this book have been chosen to meet the needs 6fstudents
of Equity and Trusts in Hong Kong. The first thirteen chaptg;sgjx;épgé"s'ent the
core of the book and the final chapters on undue influence and ‘confidential
information provide some further illustrations of the pracfical) importance of
equitable principles in domestic and commercial relationships.

The authors would like to thank Professor Swati Jhaveri of the\Chinese
.bm"m"y of Hong Kong for her kind permission to use some,of Hep questions
n the self-test questions in some chapters of the book. ’I'heyv;;ould also like to
ttlc:nanf uz' Gordon Chan for his valuable help in reading and commenting on the

ugh responsibility for any errors remains theirs).

Lawrence Ma

Michael Lower
2009
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o and Trusts Law in Hong Kong |
» 3 husband had assigned property

: cmdﬂ ors, but also sought to retain benefici,,
[1-30] In with the aim of mﬁh;\?cceeded in prejudicing the husband’s crediyq,

— inhisplw' T:wm that the conc concubine was his trustee for the assigned

sncubine had known of the fictitious nature of the
property. His claim Was that ;‘:‘ scheme. The concubine denied such knowled g¢ and
: and the purpose 0 was a gift from the husband. The concubine contengeg

. he should be denied equitable relief becayq,
that even if the husband’s claim < creditors. Williams ACJ held that even if the concubip,

aid the husband. His Lordship further held thy.»

| Court to ask for equitable relief but, if he is to succeed, he myq
come with dmhnds.'::::l him the declaration for which he asks would be to give direq

me and to many others in Hong Kong of a like mind to defeat their creditor
by - adopting schemes of this nature.

: ini ing this maxim too widely in that ‘equity does noq
There is a danger in interpreting
!Il:ng\d that mlss:nm shall have led blameless lives’. 3 1t is possible for the plaintify

that may bar equitable relief before trial to regain

1o rectify any meq\ntles of m’ For ex:tynple, the plamtlﬁ' has advanced money to
his otherwise formdle o of defrauding the tax department and the tax evasion has
bemddwﬁ 1 |l wlad but the defendant then refuses to repay the plaintiff. There
is no reason why, if the plaintiff now voluntarily discloses the tax fraud and reaches 2
with the tax department to repay all taxes and penalties, that he should be

deserted by equity.

ll 32 mmmmmmmedmm necessary relation to the equitable
U o sty deniuhil relief.** If the impropriety indirectly or remotely
relief sought or the *wm generhl depmvxty, hands are‘lhen nol

I
S B _x‘
» ~ LB :' ’r‘.'"-'-vrr P
‘ | : ,,‘

1950] HKLR213, [1950] HKCU 21.

utto: r’ Hin Fai Ltd aSunFoodSeafoodt

280 (unry "‘3““ 'HCA 1788/2003, 18 July 2003)
C Tao [2 mzm«: 143 (CA) at 159D-E.

h ;,-"; ; p;j ,,Qm of Winchelsea [1787] 1 Cox 318,

; ;‘,;? IR R 140; Meyers v Casey (1913) 17 CLR 90; Dewhirt

rrgitmseed ‘5, .ml’lywvwacwmlmwmmms Lid

; ;' iy y ;,;;* dticorp Industries Group Ltd [1996] 1 NZLR 528; Glev

.,ah ,.;.- PO'UJ (1994) ATPR 41-299: Atari Games Corporation

v 992)25 IPR 646, Sce also, Offer Investment Ltd (In Lig)

oas wwﬂ»& ' smm(QA)(\Vbﬂ'eammey lender was allowed to enforce

[T was in breach of the documentary requirements under the Money

77 ‘f' lll ‘ (CQ 163) since there was no prejudice caused to the borrower).

Food Scafood v Lon 1280
grace Devel 3] HKCU |

Equity
f - S

pew company against the old company for the delivery up of goods was not tainted by

any
unclean hands and accordingly granted a mandatory injunction compelling deli very ,

up

[1-33] Similarily, in The Incorporated Owners of Ning Fung Court v Ho Mei Tuk * the
DMC provided that the open space of a housing estate was to be used for recre ational

only but the incorporated owners allowed commercial clients (including PCCW
and Citibank) to use the open spaces for displaying counters so as to enable their respective
marketing sales personnel to promote business sales there, in breach of the DMC_ A flat
owner then installed a surveillance system and a wall-lamp at the corridor outside his flat
without the incorporated owners’ consent, also in breach of the DMC. The incorporated
owners sought to enforce the DMC by restraining the flat owner. The Lands Tribunal
in granting the injunction sought held that the maxim would not operate to defeat such

enforcement action if| the owners’ corporation’s breach had no immediate and necessary
relation to the ﬂg‘mer § breach.

[1-34] Pc ;&apan Jason v Cheng Wai Tao™ further illustrates. In that case. Ricky,
 Japan€se cuisine, by a company which he was the sole director, opened up and
savell-known sushl restaurant in Hong Kong named Itamae Sushi. The company
shareholders O‘A@ contributed to the funding of this sushi restaurant business and
one of them. Afiter this first Itamae Sushi, Ricky set up other [tamae restaurants
ich Ricky was the sole beneficial owner). Jason, representing other
pany, commenced derivative action against Ricky for breach of
2 Q’ towards the company and sought account of profit from Ricky. One of the
S'ofRicky was that the Itamae mark was designed and owned by Ricky and that
Jasor f“ 1ad acted in bad faith in applying for and seeking registration of the [tamae
' ’ ’f‘f’fw h belong to Ricky. The CA held that Jason’s misconduct in surreptitiously
o) :”f“‘:’ ?Itamae mark has no immediate and necessary relation to the relief sought

H

¥ the com fopany fwbrmhofﬁducmydutyonmepanofkscky that the act of Jason

attributed to that of the company which consisted of shareholders in addition
..r. , the company’s claim was not barred.”

1-35] tiludefetldantswkstodenveadvantagefmmhnsdxslxooestoonductm
> direct . r that it is considered to be unjust to grant relief against him, equity
{a e ﬂnhmdsofsuchadefendant."?orcxample,mcompanymmfor
juitable winding up due to breakdown in mutual trust and confidence of a
_.Qompmy unless the misconduct was causative of the breakdown in
nich the petition was based, it was no bar to a winding-up order.” That
) say that if th &ukdownmmrelauonsmpwammemsugmonomepeom
)t by the dmctors.thenltnsmepemloncrsmucondwmathaswxsedd\e

g '

The Incorporated Owners of Ning Fung Court v Ho Mei Tak [2010] HKCU 1587 (unreported,
- =,,-. '201nly2010)(l.unds‘lhbunll).

%' Jumvcmwm[mslzmccm(cn

u”; ppealed to the CFA but the clean hand argument was not relied upon, see, Poon Ka

*,;‘.’ i: vcimg Wai Tao [2017] 1 HKC 463, (2016) 19 HKCFAR 144 at § 132,

Se Swrrb»umfsqmucmmea.am Thomson Reuters Australia,

i
L“ vmmowmum]acsooupmpataumnommw
! 8] 2 HKLR 443, [1988) HKCU 260; Re Shiu Fook Co Lid [1989) 2 HKC M2; Vignovich
v Vignovich [1990) BCLC 227 (PC); Re Brio Technology International Ltd [2000] 3 HKC 336,
v 'hSewsokaOvaow[mnmxc 13; Re London School of Electronics Ltd [1986] 1 Ch
2lllmaNmJthndmhmh\depmdauammﬂdmsmmmmuh«NN
justand equitable to grant relief o that the petitioner should come to the court with clean hands.




and Trusts Law in Hong Kong

M&ﬂ]my was il\COf‘pora(Qd In

yeung 10 provide consultancy SCIVice
11:::::;5“06 and shﬂ]'ChOldch Ofthc COm pa,::

1996 as & i nownclienﬂ- was de facto managed and fingp,...
in information m‘gﬁﬂlﬂ The company hip between Lam and Yuc,,c‘(:

in , “ . wi‘

e e o

by Lam rust and confidence 1N company funds to pay offhis personal expen,.

mmwduwm,n he company, Lam refused. A deadlock resulteq and
| Minl::n “or his mother reappeared at the office. Four ofy,,

sbout August 1999, neither ..« workforce, also left to join Lam’s companj,
since | 50% of its by the Yeung family alone. Evcmuall:

in October 1999 for the winding up of the compgp,,

| Yeung ’ ‘
i nWMd Josed by Lam’s mother on the basis that Yey.,
‘ - w . - b \L
on just mdequmﬂeyom.‘:ﬁ and before filing for winding up. Le Pichon J held that
b ) was not causative of the breakdown in confidence

“mmdua(flwusmo :on of business occurred after the breakdown; and 1h

clean hands’ is one of general application to all types of proceeding

-36) RO sarticular kind of proceedings. However, for interlocuor
bmdiﬂwﬁgﬁﬂ&ﬁmmwmmwmwaconclusiVe ﬁﬂdin.g
the allegation of unclean hands, unless there is cogent evidence in support.* For
s Holding Co Ltd v Kroman Celik Sanayii Anonim Sirketi” involyed
mmadﬁpowwm:wmofamo of steel wire rods carried o
:wdmmmmmwdnsedmdsmnmy because the Master of ship
mwﬂzmdmbmuﬂdmmemsﬁﬂ.a.wepwdand uploaded them; and
thdmdsmbemhadedondwkwbenitwasmmu}g.ﬂwb\fyerbehcyed that the
.mweo&ddwihdnmmtoismeclmbdlsof lading, notwithstandig
th roo was damaged, in order to ensure that the manufacturer would get paid the price

injunction against the buyer in Hong Kong and in

" - .
- o - -
S 7.;.‘..".\. e .',‘t‘."; .':. '.\I‘.-"-_' TR e Cr. h’_‘v *5 . “ p L 94 .
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-~ e Ll < sben el o L . = T o ( )' 1 ' _ : Y LIS Y i - 4 ] ' - > ' ) ” or m
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able right must not delay too long before
d by the equitable defences of laches and
- St el
bt s B

SN ,
I ZHKLR 443, [1988] HKCU 260; Re Brio Technology Internations!
| DI YL s
S NN PSR .
-1~ G Scoliand pic v Highland Financial Partners LP [2013) 1 CLC 596 (anti sul

=¥erJuager Holding Co Ltd v Kroman Celik Sanayii Anonim Sirketi [2015) 3 HKC 246
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— .

4.7 Equity is equality™

|]-38] Equity is equality® is that, in the absence of an expressed intention to the contrary
or other circumstances and reasons, parties who are entitled to properties should have 'h'e
certainty and fairness of equal division.” This maxim is usually found in its operation in
the division of matrimonial property in a marriage or in a de facto relationship situation
where parties either made advances using their own funds or funds in joint names ©

P hase property, without any evidence of specific intention that they would be entitled
to share equally as a measure of last resort.”

4.8 Equity looks to the substance and not the form

\*'1 . ‘.:v . .
[1-39] The court gf"’gqm_ty will not allow blind adherence to the legal form of a

transaction, if nzmgcﬂict to the form would allow the substance to be disregarded.
This maxim is lied in a number of situations. Firstly, where a vendor of property

fails to com%p‘h the date of completion and is thus in breach of contract, equity will
regard ufficient if the vendor can complete within a reasonable time after the date of
Hleti oweve{,,gquhy would treat time as being of the essence when the intention
heéparties, and t}’\ggxpl'css terms of the agreement they previously entered into. have
@. lated.”® Segoridjy‘,&'at common law, a receipt is conclusive evidence of payment of
price in full{Tiotwithstanding that only part of the price was paid. Equity does not treat

F ‘Latin phrase aequitas est aequalitas. See, generally, J McGhee, Snell ¥ Equin
(Sweet & Maxwell: London, 2005) at paras [$-20]-[5-23]; R Meagher. D Heydon.
ing, Meagher Gummow & Lehane s Equity: Doctrines & Remedies (4th Ed) (Svdnes
Q isNexis Butterworths, 2002) at paras [3-145]}-[3-155); HG Hanbury and J Martin, Modern
N Equity (16th Ed) (Sweet & Maxwell: London, 2001) at p 30.
~ From the Latin phrase Aequitas est aequalitas. See generally, Sneil at paras [5-012); MGL xt

o
~ Ny ¢

»  paras [3-130]-[3-140); # & M at para [1-033].

O 46 Petit v Smith (1695) | P Wms 7 at 9; Re Young (1885) 28 Ch D 705; Re Bradberry [1943]

Ch 35 at 40; Re Midland Express Ltd, Pearson v Midland Express Lid [1914) | Ch 41 at 48

o SN

(Eng CA); Re Searle, Hoare & Co [1924) 2 Ch 325; The Tolo [1916] P 206 at 212; Jones v
Maynard [1951] Ch 572 at 575; MacDonald v MacDonald [1957) 2 All ER 690; Drwell »
Jones v Maynarc at 575 per Vaisey J; Gissing v Gissing [1971] AC 886, [1970
2A tL ‘MFM v Falconer [1970] 3 All ER 449, [1970] 1 WLR 1333 (Engl c«;!
Hall v Hall [1982] 3 FLR 379 (Eng CA); Bernard v Josephs [1982] Ch 391, [1982] 3 All ER
62 (Eng CA ) Burns v Burns [1984] Ch 317, [1984] | All ER 244 (Eng CA); B v B [1988] 2
FLR 4 :t% Prestor mdﬂadtmu v St Helens Metropolitan Borough Council (1989) 38 P &
- 300; Grant v Edwards [1986] Ch 638, [1986) 2 All ER 426 (Eng CA); Midland Bark pic
Dobson [1986] 1 FLR 171 (Eng CA); Lloyds Bank pic v Rosset [1991] 1 AC

4 - .
N A" \’Jf"!.( S~
» "7 ’ "I J
o - .'. -

07 "ff?:f’:‘.},_; | 1 AILER 1111 (HL). In Ho Lai Chuen v Xerox (Hong Kong) Ltd [2002] 2 HKC

¥42, the court applied the maxim to determine what are the *reasonable charges that one party
s 10 pay 1o the other for a copy of the full transcript where the first party initially paid in

Nis rule of equal division of matrimonial property is LKW v DD [2010] 6 HKC 328, (2010)

3H {CF R 537 (CFA).

See, generally, ] McGhee, Snell’s Equity (315t Ed) (Sweet & Maxwell: London, 2005) at pars
<24]; R Meagher, D Heydon, M Leeming, Meagher Gummow & Lehane s Equity: Doctrines

& Remedies (4th Ed) (Sydney: LexisNexis Butterworths, 2002) at paras [3-160}-{3-190) HG
lanbury and J Martin, Modern Equity (16th Ed) (Sweet & Maxwell: London, 2001) at p 30,

"‘
Y OOA o

- N
287 t.- 1r
. - le‘
-

11

.1".;.:
(&3

\3-3
.

™
b. -
-
_l
N A
.
5

See Solomons v Halloran (1906) 7 SR (NSW) 32; Canning v Temby (1903) 3 CLR 419,

A

See Radeliffe v Warrington (1806) 12 Ves 326, 33 ER 124; Seeman v Drintie [1916] 1

’
- - ¥

\C 275; Union Eagle Lid v Golden Achievement Ltd [1997) AC $14, [1997] 2 AU ER 21,

L
i
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ice.” Thirdly, a party toa d
ent of the price. : eed
evidence oi; ffull pa>'mo ¢ agreement he has voluntarily execute i, |
crms dec

’ mﬂCl\lSi\'c A
a receipt as ake of facts to be raised against the operation of (),
amis )

cannot deny the truth of the t
Jaw, but oquity wo‘uld allow

5

estoppel by deed.”

4.9 Bquity regards as d
done”

[1-40] This maxim is mainly used in

one that which ought to be

contract cases. An agreement to perform a certaip
' A classic illustration of this maxin,

arded by equi { act having been done.
act is regarded by equity as lh:k % There, an agreement to lease was reached between

is the case of Walsh v :o:::scq uently, the lessee went into possession. The lessee pajd
lessee an:! ‘:blcbs:r n::: i;\ .advancc as required by the agreement, and the lessor sought o
rent regulariy,

o distress. The lessee sought an injunction, specific performance and damages, The
put in a distress. -

i lease to be as good
English Court Appeal he d that equity regarded the agreement .to g
. l;‘;)nnal lca:: itself a‘nd tlhus rent was to be paid in advance. Distress was granted.
as a

: amples where this maxim finds its application,
[1-41] InHong mg{-:“‘c,; :\mc::t':;vs ;xavc Eontributed moneys to the construction of a
2 cx‘.mp‘;: ;;asis of an agreement that they would share in the ownership of the said
pﬂopcpwpeny") (;?1 determining the rights and obligations of the parties, equity will deem the
amngct;tcnl 10 have been given effect.** Upon c:fccutio.n of a sale and purchase contract
for land, the purchaser is regarded as the owner In equity gnd the vendors as St"rustce for
him. such that the purchaser has a full right in equity to dn.sposc of the land. Wher? a
fiduciary receives a bribe in breach of his fiduciary duty, equity regards as .do?c that whucQ
ought 1o be done so that the bribe must be repaid instantancously to the principal.” \
ac
en

a mortgagor secks to set aside a sale by the mortgagee, the mortgagor must
willing and able to redeem. If the property has been sold and the purchz.ase
improvements on the land, the purchaser has to be allowed the cost of the %

that have increased the value of the property.*
ROMIRe
pe d(l

ive Lt Conv
|

€
1S

MLC Life Lid v Edmund Barton Chambers (Level 4
R 55-550,

51 Wilson v Keating (1859) 4 De G & ) 588, 45 ER 228,

52 Scholefield v Lockwood (1863) 33 L) Ch 106; Brooke v Haymes @ Eq 25; Greer v

Kettle [1938] AC 156, [1937) 4 All ER 396,

33 See, generally, ] McGhee, Snells Equity (31st Ed) (Sweet & Max London, 2005) at para
[3-25); R Meagher, D Heydon, M Leeming, Meagher Gummow & Lehane s Equity: Doctrines
& Remedies (4th Ed) (Sydney: LexisNexis Butterworths, 2002) at paras [3-205]-{3-210]); HG

Hanbury and J Martin, Modern Equity (16th Ed) (Sweet & Maxwell: London, 2001) atp 29
34 Walsh v Lonsdale (1882) 21 Ch D 9.

B esan Sang v Fu Man Kwong |2003) HKCU 337 (unreported, HCA 16108/1999, 31 Mare

56 ‘l;; (:OJ f:m:mﬂon Co Ltd v The Collector of Stamp Revenue [1964) HKDCLR 83, [1964]

57 P Millett.. "Bribes and Secret Commissions' (19931 g ited i ' Reld
[1994] 1 AC 324 st 337E-H [1993] RLR 7 at 20, cited in A-G (HK) »

' per Lord Tem leman. See also Secretary f Hon Kam
Wing [2003) | HKLRD 524, [2003) HKCU 147 TS

o8 ﬁ;'(’cou" ;mwamc. Exchange and Loan Co Lid v Li Po Yung [1909) 4 HKLR 190, [1909]
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4.10 Equity imputes an intention to fulfi] an
obligation

(1 .42 The equitable doctrine of satisfaction and adem

ption is derived from this max
| | . . . . ; . m
nd Its application is fairly limited in modern times

4.11 Equity will not assist a volunteer

(1-43] A volunteer is a person who has not provided any consideration when receiving
a transfer of property w beneficially holds, in contrast with a purchaser for valye
There is one impo tion: equity provides assistance to beneficiaries of 4 trust

or a deccased’
differently: *

o are usually volunteers. This maxim is sometimes expressed
| not perfect an imperfect gift’,

(1-44] ong'Kong example is found in Wu Koon Tai v Wu Yau Loi” In that case
a fa on 7 Septémber 1921 and his son succeeded the father's land The son
registered @i stigcessor to the father under section 17 of the New Territori -
ce (Cap 9 der any of its predecessors. The son entered into a transaction
a purch the land for $200 and subsequently the land was transferred o

Qc purchaser. purchaser went into possession of the land and for many years, he
| and his ssors occupied the land or were in receipt of rent for it. The son died some

time 40s. Upon the death of the son, the grandson succeeded to the estate of the
SO gh the son, to the estate of the father. In 1951, the grandson was registered
ndeg section 17 of the New Territories Ordinance as successor to his grandfather. The
dson was not registered as successor to the son since the son had himself never been
gistered. The grandson died in 1962 and Wu Yau Loi succeeded the grandson’s estate
and was duly registered under section 17 as successor to the land. The purchaser died
in 1991 and Wu Koon Tai succeeded to his estate. The court was then asked 1o decide
whether the land had been validly sold and conveyed to the purchaser.

[1-45] The District Court judge decided that the son and his successors held the land in
trust for the purchaser. The Court of Appeal, by a majority (Liu JA dissenting), allowed
Wu Yau Loi’s appeal.® The majority held that since the son had never taken a grant to
the father’s estate or been registered as successor to the father under section 17 of the
Ordinance, the land had at no time been vested in him. The title to the land had instead
passed directly from the estate of the father to the grandson. Any disposition of the land
by the son was ineffective. The majority further considered that the transaction in 1934

could not be enforced as an action brought on a contract for the sale of land. Wu Koon
Tai appealed to the Privy Council.

[1-46]  The Privy Council allowed the appeal and held that since the land had not been
sold to a third party but was held by someone taking as a volunteer through the son, the
purchaser’s equitable right in the land was enforceable against the present owner of the
title, Wu Yau Loi. Lord Browne-Wilkinson said:*'

e I P T O LT WY R T

59 Wu Koon Tai v Wu Yau Loi [1997) AC 179, [1996] 3 HKC 5§59 (PC).
gt') Wu Koon Tai v Wu Yau Loi [1993] 2 HKC 732 (CA).

Wu Koon Tai v Wu Yau Loi [1997) AC 179, [1996] 3 HKC 339 at 568 (PO,
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: t of sale would |
purchaser in the land under the contrac Ve by
ble against the land vested in the grandson as the personal rcp"’sc“lative
- all those taking the land as successors (0 tl;; :on: all would be Voluntegy,

. ’ 1934 contract would hay

: taken to the son’s estate, the Ve bee

Therefore if a grant had been n

e rceablc against (W Yau Loi] as successor, via the grandson, 1o the estate of the son.
enforcea

[1-47) Note that all the Successors were volunteers and the result would be differey, .
a third party’s interest Was affected.

4.12 Equity acts in personam®’

‘e, make orders that affect the property, but orders that afy,
l'l:slnsggm 01.?; ‘;:ny concerned. As equity .is .dirccted at the person but not th:
the co . insofar as the defendant is within jurisdiction, an order can be made agains
him reg:;r:ﬂess of where the property is.*’ I.t acts i.n personam and not in rem,“. In 4-G
v Reid. Lord Templeman explained that equity, which acts in personam, would disregarg
the lcg’al estate vested on a fiduciary who obtained the benefits of a freehold Property by
way of bribery in breach of fiduciary duty.®

5. SELF-TEST QUESTIONS

(1)  What do you understand by ‘the fusion .debate’?
(2) Is there a sense in which fusion has certainly occurred?

(3)  What are the arguments for and against the proposition that there is (or should be)
a more general fusion of equity and the common law?

(4) In Westdeutsche Landesbank Girozentrale v Islington London Bo
Council [1996] AC 669, [1992] 2 WLR 802 (HL), Lord Browne-Wilki

out (at 705) four central principles of trust law (we will return to the%

first reads.

(i)  Equity operates on the conscience of the owner of the leg
a trust, the conscience of the legal owner requires hi
for which the property was vested in him ....

The focus on conscience means, as we will see IS conce with
state of a person’s knowledge and, someti ir honesty. ink that

this 1s likely to cause problems?

See, generally, J McGhee, Snell's Equity (31st Ed) (Sweet & Maxwell: London, 2005) at
paras [5-27}-{5-28]; R Meagher, D Heydon, M Leeming, Meagher Gummow & Lehane’s

[53912‘%]-?;‘.2"6‘:]”}{% Remedies (4th Ed) (Sydney: LexisNexis Butterworths, 2002) at paras
; » G Hanbury and J Martin, Modern Equity (16th Ed) (Sweet & Maxwell:
London, 2001) a1 p 31,

63 LiChok Hung v Li Pui Choi (1910) 5 HKLR 121. (1
64 Li Chok Hung ) , [1910] HKCU 6.

"\t bui Choi (1910) 5 HKLR 121, (1910] HKCU 6; Mercedes-Benz Ag »
Leiduck (1995] 3 HKC 1 at 13~14 and 20- : ’ 815
[2011) HKCU 522, 0; Berman v SPF CDO I Ltd [2011] 2 HKLRD 815,

62

65

o= T
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6. FURTHER READING

(1)
'; 2)
! 3)
(4)
l (5)
| (6)

e —

Andrew Burrows, *We Do this in Comm
Oxford Journal of Legal Studies |
S Holdsworth, ‘Relation of the Equi
to the Equity Administered by the
Oliver Wendell Holmes, ‘Early
Review 162

Jill Martin, ‘Fusion, Fallacy and Confusion:
Conveyancer and Property Lawyer 13

Peter Millett, °
Quarterly Revie

on Law but that at Equity” (2002} 13

ty Administered by
Chancellor’ (1916)
English Equity” (

the Common [aw Judges
26 Yafe Law jr,mal ]-
1885) | Law Quar.‘erly

A Compara(ive Sn.ldy' [IM-‘]

@ ty"and the Common Law' (1913) 29 Law Quarterly Review

Vinogradoff, ‘Reason and Conscience

’ in Sixteenth C .
nce’ (1908) 96 Law Quarterly Review 373 entury
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The trust is equity] portant contribution to Hong Kong’s legal system.

devoted to a study of the trust - it will explain the nehts

trust and the proprietary (ownership) rights created by the
uces the fundamentals of the trust relationship and explains the
crea that can arise. [t also sets out some of the practical uses
t few chapters will build on the foundations thus laid.

rlying the trust is that it allows a settlor (S) to transfer

tee (T) on the basis of a prior understanding between them

on behalf of someone else, ie the beneficiary (B). The trust

ple of the interaction between the common law and equity. The

tds T as the owner but equity holds that it would be unconscionable
ce of his understanding with S. Although T is the ‘legal’ owner, his
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W who have the right to aPPTOa(h
D I other words,the bencficariy .

_ e beneficiaries havea proprietary (owners},:
m.w“‘“ the lepl title is vested in the lrustees, ‘,l?k"

A.Ulhﬂ 'Iul in the beneficiaries. If a trustee transg,,
» transfers the legal title subject 1o the

o The person who acquired the property from, ¢},

» Wmmof the trustees. He is not subject to the g
senst, wbemboldthetrustpmpeﬂy on bChalfof(hc

in breach of trust and this cay,.
two ways of attempting to remedy (},,

2. HisTORY OF THE TRUST
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[2-7) The trust has its origin in medieval times. Usually, a landowner would emplgy
o was known as the feoffer fo uses and the beneficiary as the cestu
h‘ ool ey S e S e G L T T ' Y
s vee Once the land Wi L&S;L red by the feofjer ‘ﬂ)afgoﬁee (the tﬂ@ee), the law
recarded the feoffee as having th le to the land to the exclusi
Tha o compel the feoffee totapply the propery
e their henefit nor anv legal claim or title to the land. That is, th€'eommon law offered
forthei benefit or any L o the . Tha s, e
_ PEVA . ’ J 2 ;
: - ue use Equit 'S n was
1gdoifig by tt ' -- umcndcd
se for valte without notice
Pindaw of the land and
s.i‘s;;j;f'-
country needed a trusted agent 10
e loss of his land.? The widespread
2 royal revenue, and finally, Henry VIl

Vi e e lan benefit of the landowner :
trusted agen, the fe ”w,toholdhnhnd nd for the tofth owner dnd his
ue use. Once: W het et b
e sion.ofthe feoffer,
- wn:%‘f’ill SLEYCIHICLU to COWl tbe
T 'k‘\\" allow the
A
*\: i
“ollowing wéompromisc with the House

et
n '{;?" 1 Ed) (Sweet & Maxwell: London, 2001)

L]
“ay 'v.'r"é' ) hd

2 Beay 208,
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of Commons, the Statute of Uses 1535 (27 Hen VIII ¢ 10) was enacted. It did not totally
abolish uses but had a draconian effect on them. Not only did it re-impose all feudal

taxes, it restricted conveyance of land to heirs only and prevented the conveyance of land
. who would otherwise stand as a feoffee. However, it had a short life.

to any third party :
and soon the Statute of Wills (32 Hen VIII ¢ 1) was enacted in 1540 to remove its most
controversial effects.” The Statute of Uses 1535 remained in force until 1925. Despite

the Statute of Uses 1535, the law of trusts continued to develop in the Court of Chancery
into its modern form.

2-9) The modern law of trusts was adopted in Hong Kong through the enactment of
the Application of English Law Ordinance (Cap 88) in 1966. Despite its repeal upon the
return of Hong Kong to the ®eople’s Republic of China on 1 July 1997, the law of trusts,

part of the rules of equity, confibues to apply in Hong Kong.'

'\
O

A
3. TW\Fé ¥ TRUST
t of this chapteénintroduces some of the most fundamental distinctions

[2-1 rent categories Of trust. First, it explains the distinction between express
T m’m". that arpd'cliberatcly created and accepted), resulting and constructive trusts.
@. d, it cxplain;'g" the"distinction between fixed and discretionary trusts. A fixed trust
she where it is posSible, from the outset, to list the beneficiaries and to calculate the

jon tfust fund that each will receive. By contrast, in the case of a discretionary
are given instructions as to the class of potential beneficianies but are
tion as to which members of the class are to benefit or as to the extent of
itlement or both. An express trust could be either a fixed trust or a discretionary
chapter includes a discussion of Chinese customary trusts and their relationship
the law of equity and trusts. Finally, there is an account of two very specialised trust

3.1 Express, resulting and constructive trusts

[2-11] ‘ - , ts can be divided into express, resulting and constructive trusts. An express
rust is one that has deliberately established and accepted. The simplest example is
where the declares a trust of property. Such a trust might be inferred or

RGO =

pe
e
) - .

’ 2-12] Resulti _' trusts are commonly divided into two sub-categories — the presumed
esulting trust and the automatic resulting trust. The presumed resulting trust itself covers
i Wwo situations. In the first, there has been a voluntary transfer of property from A to B.
3quity’s starting point is to presume an intention that B holds on trust for A. In the second

situation, B pays for some property (or contributes to the price) but it is transferred @

lone. Equity presumes that A holds on trust for B; the size of B's equitable

. Ot 8
. \\ .,.?.. G

h
N
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2000,
- e a e |

sti calculate "bylookingatmeproportionofﬁwpmhsepﬁcecomibmedby&
g Y-

"
’

LN e
»

| ‘;:'l- yme expl .V:% JO{W ic resulting tr usts see them as arising in cases where there
»"_ . !\» ;
See DB Parker and AR Mellows, The Modern Law of Trusts (Sh Ed) (Thomson Swest &

well: London, 2003) at pp 4 et seq.
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lhat th

has failed to dispose of the beneficig) i‘“crc{,

.M“ic resu‘ﬁng trust is that the be ﬁCl.‘gl

owner. They have been used 1o dey) With

to help people in need after that need hyg |,
mbt:en eghauﬁed' In some cases, the coyry hat:

_ iic resulting trust for the original donors

)

| f1aw whenever the circumstances Of.lhc CASC are gyc
Awmwwm% of the property ... to assert his own bc"Cﬁci:;
that ' W" w interest of another o the constructive truste,
w hu M “% u m m in his Own. ng.hl bUt.b)' a lmﬂ&aﬂmn
: 1o create a trust from the outset and which is not impugned by ..
by bl ' "“‘mwam is coloured from the first by the trust and confidence

:Mmm i od it. and his subsequent appropriation of the property 1o

_ o s . m are trusts that arise by Operation of law but
[2-15] lnstiumoml icial pronouncement; the court’s role is not to crea,
| i) . undaries between express trusts ang
cmucﬂvem“ fam 'lll'm. i.sto be allocated as between spouses or co-habiﬁng

The institutional constructive trust is also used in another category of cases Where
1 a fraud receives trust property as a result of the ﬁﬁdglcntaction.
y, as well as those who frust property
. pt amounts w{wofuust,fall ory. TRy
 actually rece; m"j"r‘\“”’” rty themselves. Q \:’
mise another cafegbry*of cor st, which
has been
ng riseto an enforceable
’ iOOOfthlfd parties
sonstructive trust but, rather
en the parties. The orthodox

-l  Cylycie ) %: i&?‘} ) ‘ :
o ,*;.;:}'.l Ron 2’s law of equity

o

inese customary trust known as the
—~ <3 ~ a.j.-x..\; : : - asidc
Lo ian J. Ad ancestral land is set

Cradock (No 3) [1968] 2 All ER 1555 at 1582

"-'..z-.'.ﬁf lington Borough Council [1996] AC 669 o

20
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B

and designated for the purpose of ancestral worship. Rents of
maintenance of the ancestral temple, to provide
need, and to fund education of members of the clan I'he land is held in th

and cannot be transferred ed wi G o

tor Or conveyed without the consent of the rerree |

lan. Chinese customary law bt s gy
of the clan. fy 1aw governs the inheritance of such land ” Chinece
customary law does r.lot recognise testamentary disposition and all disposition has to hc
int er vivo.* Under Chinese customary law, land can be held on one of three types of trusts
for uMﬁC|a' interests: (h.c 508, lhc I()ngs, and (hc wuis, which are all pr;'i("i of clans
A fso is managed by reglstc’rcd managers who are trustees within the meaning of the
Trustee Ordinance (Cap29), The members of a 50 are the living male descendants from
time to time of the ch:i‘ ancstor.”™ The managers cannot dispose of 50 property against
the wishes of the nlgmbarS, and in the absence of a distribution, each member only has 3
life interest. hip of a fs0 is a birthright. It stems from descent instead of by an

admission s and there is no nccd for any formal or informal process of admission.
member of the 50 is born, a new equitable interest in the 5o land is

creat t new member." Existing members of a £50 have no right to exclude a male
from thq‘._'lso;p the absence of specific provision to such effect when the fs0
lished."sm\\,

)

| law does not apply to Chinese customary trusts. In Jang Kai-chung

this land go townrds the
financial assistance to clan members in

2-20] En

dants of each son formed a separate fong, and six of the nine groups
W to correspond with the number of rongs. The number of members in cach
jed and so did their individual entitlement. The registered managers of the two

@la groups proposed that the six groups be portioned into six groups of equal value so
6 to avoid pressure by the larger groups on the smaller groups. The court dismissed the
action, recognising that a grant of partition would be destructive of the social structure of
the clan. Further, the court held that section 13 of the New Territories Ordinance (Cap 97)
recognised Chinese law and custom as mandatory and thus any aspect of English law
.ﬂecﬁngcustoms or trusts must be disregarded. Ordinances of general application such

e
"‘W' erritories Ordinance (Cap 97), section 13(1). The New Territories covers arcas from

”~

the n srth of Boundary Street to the Shum Chun River, together with some 235 islands.
e Estate of Lau Wai Chau [2000] 1 HKC 681, (2000) 3 HKCFAR 98 at 103D - F, [2000]
CLRD 924; followed in Tang Tak Sum v Tang Kai Fong [2013] 4 HKLRD 16, [2013]

siX

S
@0‘, Tang Chikﬁ’ ,'* land was divided into nine groups by a common ancestor who had

B
4 &

B
.

N —

.Chung v Tang Chik-Shang [1970) HKLR 276 at 304 per Mills-Owens J; #omg

; . -
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2i-Chung v T , A
an v To Kwok Keung [2008) 5 HKC 372 (CA); Million Way v To Shing Wo [2011]
2 HKL += 017, [2011] HKCU 766 (CA) (the trust relationship is not altered and converted
;-,*-%,f)?;_; and agent, even the members of the Wui authorised the manager to enter
Tang Yau Yi Tong v Tang Mou Shau Tso [1995] 2 HKC 245, [1994-95] CPR 236; Tang Yau
% Tong v Tang Mo Shau Tso [1996] 2 HKC 471, [1996] 2 HKLR 212 (CA). |
u Tak Hing v Chu Chan Cheung Kiu [1968] HKLR 542, [1968] HKCU 71; Tang Kat
“hung v Tang Chik Shang [1970) HKLR 276; Kan Fat Tat v Kan Yin Tat [1987] 4 HRLR
. ‘:baz T ~"eo. MY“ anmmm M[IQS]ZEKCI?.(IW]
TKLR 212: Leung Kuen Fafv Tong Kwong i Tong [2002] 2 HKLRD 705, [2002] HKCU
45; Tang Woung Shiu » Tang Kiun Yueng (2003] | HKC 19%
ang Chun Kit (A Minor) v Tang Lo P %m [2007) HKCU 1049 (DC); [2008]
°C372 (CA): Tang Man Kit v Chong Kee Ting Vicwood [2011 HKCU 1333(
1CA 12222010, 14 July 2011) at para [17).
2 : ‘-.‘Z.:;Lf.., "i*i ' m“ m (Ml 4 HKC ‘920
@ Kai-chung v Tang Chik-shang (1970] HKLR 276.
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New Territories. He also had five wives and oig

ht sons. Hi
and a son of the second son was adopted 1o continue 'S eldest son predeceased him

. g 'hc hnc f 3 '
sons each had their owp fam.lhc.s (the fongs) but only the ci:}lt:’:’:’(?&' on. The eight
ancestor made an English will in 1930 appointing h 2hth son had survived, The

h g his second, third (1 o €
. . -~ - v » .“J ’C1 '
and fourth sons as his executors. Between 1932 454 1933, the ane .

IRONC "y , estor divi ’
= .pplies to clans.'” The registered managers are trustee. of his b:e; Temt?:':: &";\?:23"::0 U:l.lne parts. One part was given 1o mcdh n(:e:c :T:
mmam (Cap 29) Ordinance, notwithstanding that their powers a¢ Such andan l\thepaﬂ g'(or titrtrognpd g: and fourth SONS expressly on trust for himeelf
M“Md'ﬁ* Trustec the New Territories Ordinance (Cap 97) and not }, In 1932, e mmainin G dl in !ncs.c to htf English will, which provided. inter
he found in section 15 of ¢ alia, that the rem 4 ocated properties, including fish ponds and paddy fields we
are 1o be | to be kept and managed for payment of expenses desi : ronts
Trustee Ordinance.

£ 5 designated b ' : .
and after his death, to‘gétﬁdjd for the purpose of offe A Y the ancestor while alive,

Idin 1933, his properties wern .- ces 10 ancestors or gods.
’ 1 ' I€S Were managed by the second. thi 4.
tr Il worsh]p tl'llSt ond World War, the second son collected e

all the rental income
that of the deceased elder son

worship trust over the Jand, a t'ong or a t’so would hg,

[2-21) 'l‘baemto""":“‘ld el to\:u:gistmd in the name of such t’ong or t'so,i
10 be set up, and the land create an ancestral worship trust over the land he owned, ¢y,
mmbe snsufficient in Tang Tak Sum v Tang Kai Fong."” There, 4,
by writing, was held wm died in 1965, had four sons who had their own famjj;,
M Wm Defendant’s father was the head of the first fong, while
(5 fongs) and gandc::e head of the third fong. In 1939, the grandfather divided i
claimants’ father was the four fongs and designated the rest of his land for ancesir,
mmdlmd ﬂongrm“y document (7% 3L #f). In 1999, the Division of Famijy
worship by a Division rered at the New Territories Registry and was given legal effec, . N\
document W.S. S fFamin document, the son of the first fong (and subscquemly the Y
Underdlenmol a1l income generated by the land. Since the 1990s, the Defengan;
Pm” the Land as a public car park. Upon the Planning I?epanmcnf’s Rotice

: ic car park as an unauthorised development, the claimants Slaimed that
m“%:w the Land and demanded for the first tiie.in, July 2009
:m%mmom his deahngs\mth the Land andgéaded that by th¢

it with the other families. other than

! family dis.agrccmcpg and, in 1946, the ancestor’s remaining properties
amongst the ‘elghl families (fongs) in equal shares. Ihe ancestral hall and
re-tegarded as common property and

5 € . retained for ancestral worship.
atiorrof remaining properties was by random drawing of lots.

bution to the family by being the active manager of the pro
gd'the privilege to draw first. The allocation was recorded in 4 document
*Deed of Confirmation of Division of Assets for Descendants of Ancestor
jatt’, made up of eight signed duplicates, which was later confirmed by a Deed of
angement (DFA) in English, properly prepared by solicitors. Shortly thereafter.
ght fongs took possession of their respective properties. Between 1980 and 1995,
rious parts of the properties were resumed. The plaintiff, a son and the executor of the
urth son who had obtained letters of administration with the will of the estate of the ancestor
annexed, negotiated with the government over the compensation for the resumptions

payable to several of the fongs. Before the government would pay the compensation. it

insisted that he obtain vesting orders in respect of those lands. In 1995, he was obliged to

‘ | commence proceedings for vesting orders. These were obtained and the compensation paid.
Division of Family document, the ancestral worship trust cam nrmﬂz'nce from 193¢ No agreement, however, was reached on the allocation of the compensation (in excess of

inter alia, thay the 'HKS8 million). Proceedings were commenced in 1996 to determine the validity of the DFA.
t over theland; that At trial, Cheung J held that the DFA was valid and binding. > Appeals to both the Court of

Having
perties,

either the deceased in o .-, 3 and the Court of Final Appeal were dismissed. The Court of Final Appeal held that:
t’ong ort’so? AC régistering .""',,‘;": ‘.

(1)  Anancestral worship trust existing under Chinese law and custom took the form
o incndowment in perpetuity of property for the purpose of ancestral worship.
“'5“1\‘ sndowments were to be made either by steps taken by someone in his
'%'_"fwty out his own wishes or by steps taken by heirs in their lifetime
o carry out the wishes of a deceased ancestor. In other words, it has to be settled
ter vivos by deed and not by will.*

hat acgordingly, no ancestral worship trust
: :-'-‘? "'_‘ SIi ..*ul\ or On hiS dcath.
- . . ._'R'-.-.'

L AN

¢, the ancestor, L i yder Chinese law and custom, no ancestral worship trust could be created

) ﬁimw reason that Chinese law and custom did not recognise
tary dispositions. The testamentary capacity of the ancestor under Hong
| notbe relied upon to create, purportedly by way of an express
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§r mmminl{o Kong

= tral worship trust over New Territories land f,, the
Surpases of Hong Kong 1aw-~

. ~hinece tradition that a man devises land he owns (g 1.
23] Ttise mm ot his children and grandchildren bencfi 1
'H.W_ WW regard this devise of real property as a kind of *fap;,
B that it s expeciedthatall the descendants S1BCE % e 400 bwner
Ofﬂ!llldﬂld WMUwMMSW without the consent of a|| others
i "of “family property” is not part of the l’aw of Hong Kong. Descendgp
ey MM s ts in the ‘family property” as ten.ants in common. Chipes,
customary law has no wbclﬁm in this respect. beamse C’ hinese customary law does
not state that a son has no identifiable interest in his father s estate, or that such intere,

osed of by him without the consent of his brothers. Rather, under Chines,
‘ £ a son’s share could be effective.™

[2-24] 1f money is lent for a mutually agreed sole purpose, then that money becomes
the subject matter of a trust. If the purpose of the loan cannot be fulfilled for some reason
mmepum\'ebomwa‘wm be bound to return the money to the lender and is forbidden
10 use it for another purpose. This type of arrangement is known as a Quistclose trust
If the loan monies cannot be used for their agreed purpose, then they are held on trust

for e e Te

he practical signif .OfthisiSthatﬂ)eﬁmdsaremcnnotavailablcto
ims aedim “_'of the bonower, . The Quistclose trust makes it possible
\ort-term 1 "::f‘j'. t‘o*ibonm& ve who may be in financial difficulties whil¢
 from the - t Thgpmcise analysis of the Quistclose
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as secun /VQSOﬁCllOI'S' pefsoml

icitor was unwilling to give such an

R S Ty S ﬁ)’l ~' "
“hau 11998 3 HKC 562 119 811 57981688':‘6
S (decd) [1996-1972) HKC 160, (1969) HKLR 159; W Koon T v 11

i [1996) 3 HKC 559; Yau Kwai v Yau Kar Siu [2004] 4 HKC 141.
Toovey v Milne (18 9 ,  Ald 683, 106 ER 514; Edwards v Glyn (1859) 2 EI & E129, ;’é
e $IN), 2QB 325; Barclays Bank Lid quMclmlnvatmem.led [1?701 .
arreras Koth 4 s Ltd v Freeman Mathews Treasure Ltd [1985] 1 Ch 207, z'wm;’t'rfuf;

 Lidy Yardley [2002) 2 AC 164. See, generally, William Swadling (ed), The Quisicro*
= Critical Essays (Hart Publishing Ltd: Oxford, 2004) and Jonathan Edwards, *Quistclo®
 Trusts: was Lord Wilberforce right afer ll?” 2013) 19(2) Trusts & Trustees 1761

28 Twinsectra Ltd v Yardley [2002) 2 AC 164 at para 73.
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The Trust

’—_‘

m(!er(ﬂ(lng. and 1 §econd .sohcitor‘was approached who received the
giving an undertaking, which was in the following terms:

loan proceeds after

(1 The loan moneys will be retained by us until |

acquisition of property on behalf of our clicn:'mh time as they are applied in the

(2) The loan. moneys will be utilised solely for the
of our client and for no other purposes

(3) We will repay to you the said sum of £1 million together w

acquisition of property on behalf

ith interest

[2-27) On. {ecei;.)t of the loan proceeds, the second solicitor released th

the first SOIICNOI’: In aggprdancc with the company's instructions H;c m : 'm‘f"f.) /

applied ::ubStantlally&ﬁf‘Purposcs other than the acquisition of pmpcnvnrzgz l“ e

not repaid, and Md solicitqr's undertaking proved worthless, hc hav 1:?:;:
ébrought a claim against (among others) the first solicitor. -or: the

bankrupt.
:::is that : gement created a trust in respect of the loan proceeds in the hands of
itor, :

which had been breached with the alleged dishonest assistance of

m&wn Theﬁrst solicitor was ultimately successful in contending that he had
guilty of any d:.shoncst assistance, but the House of Lords unanimously agreed
amngemﬁ&d give rise to a Quistclose trust. e
@O 3.5 R@ lpa clauses

10

g - .
A Romalpa (or retention of title) clause 1s, in essence, an agreement between

er and a purchaser that the title to the goods supplied will not pass to the
until full payment has been made for all of the goods or, alternatively,
the latter has paid for all debts due to the supplier regardless of the cause of
incurrence and not limited to the price of the supplied goods.™ It gives suppliers an
extra weapon to make sure that they are paid for the goods that they have supplied

The d ea is that title in the goods will not pass until they have been paid for. If the
buyer does not pay, the seller has the right to reclaim the goods since he would never

yave parted with ownership
| N
The term ‘Romalpa clause’ is derived from the English Court of Appeal decision of
um I WBVvRonulpaAlminimLId."lnd\iscasc.thcalumimum
foil 1o a purchaser on the basis that the title of the aluminium
i remain with the supplier until full payment was made, at which point the title
:sted in the purchaser. Upon appointment of a receiver (0 the purchaser, there
peting claim between the ier and the receiver as to the entitlement to the
z00ds in possessior _.ndthescmnlyidenﬁﬁableproctechofnleﬁomapordoo
yplied aluminium .mpuﬂaagreedﬂwtbeconMconfamdimpﬁedpowcr
trial, Mocatta J found for the supplier and held that the supplict was
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1g Kong Hua Guang Industrial Co v Midway International Lid [2000] 2 HKC 343
tee also Sally A Jones, ‘Retention of Title Clauses Ten Years From Romaipa” (1989)
) Comp Law 233; Roger Gregory, ‘Romalpa Clauscs 35 Charges - A
jamental Shift* (1990) 106 LOR $50; John De Lacy, “Whet is 8 Romalpa Clause Nt &
2 Clause? When It is a Charge on Book Debts" (1992) 13(9) Comp Law 164 "Romaipy
19934 BondLR 186 Romalp e Lo (19993 QLS
P4 ARS8 IE Fw‘ ental : s W'lm,\zun‘&

391 Jane At Revisited -
‘ ,3"34",'.‘ Romalpa Clatises Lad [1976] 1 WLR 670
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principles of EQUILY
o ctual ri ;
whether the implicd co,:m to sell it for its own account.” The ¢

ly as the supplier s 88¢ \d the goods merely for the supplier's aee,,,
\ ::?nf: the proceeds in accordance With the Princip)e .in

ght allowed the purchaser {4 Subgy

:‘hc supplier was entitled to tra
Re Halletts Estate.”
TR
4. SELF-TEST QUESTIONS | t?
. the property that has been put into 2 trus |
(1) Who o\\“sed, re available to beneficiaries if the trustee sells the trust Propery
s ﬂ:sw of sale for himself?
and kccpsmc essential differences between fixed and discretionary trusts?
(3)  Whatare
R A I S L
3] :lndumgium Industrie Vaassen BV v Romalpa Aluminium Ltd [1976] 1 WLR 676 at 689, 691,
" :'l'dm&m At BV v Romalpa Aluminium Ltd [1976) 1 WLR 676 at 690, 693,
33
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(3-1] Thi
obse in

ON

er begins the task of explainin

INg up an express trust. There
re is no

g the fundamental requirements to be
are no formalities to be observed: for

o or the trust to be in writing (except in the case of trusts of
is enough that'the settlor clearly expresses his Intention to establish the trust
ionship an requirements set out below are observed

the ce

requirémer
ra an, for example, to make a gift to the putative trustee. C ertainty of subject matter

o the requirement that it should be possible to identify the trust property and the
xtént of any beneficiary’s interest in that property. Certainty of objects refers to the
requirement that one should be able to say who the beneficiaries for the class of trust of

gift in question are with the degree of certainty required by equity.

[3-3] There are other requirements for the creation of an express trust and these will be
considered in subsequent chapters. The trust has to be constituted, that is to say ownership
of the trust property must be transferred to the trustee (if the settlor and trustee are not
the same person). This takes care of itself when the settlor declares himself as trustee.
When the settlor and the trustee are different people, however, the trust is not constituted
until the necessary transfer of ownership to the trustee has taken place. Until that has
happened, the trust is not constituted. Unless the settlor is under a contractual obligation

to the beneficiary to establish the trust, the settlor remains free to change his mind until
the trust has been constituted.

[3-4] A later chapter will explain the law concerning secret trusts. Here, on the face
of it, the settlor (S) has bequeathed property to the trustee (T) in a will, Off the face of
the will, however, S and T have agreed that T will, in fact, hold the property on trusts
indicated by S to T. The will does not tell the whole story. The chapter will discuss the
requirements for there to be an effective secret trust and its nature. It will also explan
the distinction between secret and half-secret trusts.

3-5] ' Express trusts have to comply with the law conceming Perpetuilies, accumulaons
and maintenance. These rules, together with the law concerning sham and unlaw ful trusts,
will also be discussed and explained in a subsequent chapter.





