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INTRODUCTION TO
CONSTIQTIONAL FUNDAMENTALS

‘QO
1350@

' questio is a constitution?’ can
e answ«-&iﬂ'crent ways. In many
. countriesipthe'constitution is a fext of fun-
da I importance, setting out the rules
Q}le country is to be governed.
@e ‘constitution’ is also used to de-
ribe how the system of government op-

eérates in practice. Modern democracies
require a system that (a) has institutions
carrying out executive, legislative, and ju-
dicial functions; (b) regulates relations be-

- tween different state institutions; and (c)
- defines, protects, and encourages a culture
Nawrof respect for fundamental freedoms.
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| PUBLICLAW TEXT, CASES, AND MATERIALS
1

1| THE CONSTITUTION AS A TEXT

. between countries that have a single te
tinction can be drawn b€ Xt called
A dlSt‘l::;:lOﬂ, or ‘The Basic Law’ (almost all countries of the world) angd tha unsomething like
Cont;::m no such text (the United Kingdom) or a text that is not compre fie
;h‘:d) trictorian Linda Colley describes how ‘single document constituy
srael).

: ‘proliferated exponentially and
| nment and protect rights, pro yandinc
;f;:;g:ge ¢ with a surge after the First World War (1918) and even

i
\V::,Sz“sse)c' in Chapter 2 that academics disagree over how fundamenta] the diffe
countries with a single text and those th.at do not have one. .For Practical lawyers, o
the methods we must use to find the main rfxles of the constitutional system. In co
“The Constitution’, that document systematically sets ?ut basic rules for how the ¢ ountry i ch hay
Most can be printed as a booklet, slim enough to Pe slnppec.i comfortably into a pocket Mangove
codified constitutional texts share similar headings: typically, there are sectione on the Z:eft

: : ident, prime minister, monarch, emperor, governor.
(which may include a presi : EOVErnor-general, ¢
etc), the legislature (which may be called a chamber of deputies, a senate, a parliament S

ciary (which may include a supreme court, a constitutional court, etc), and on the fung
of individuals (for example, freedom of expression, the right to fair trials, etc).

henSin (New Zea]
d

lons’, whic SOught ang
Onnected yqy, 10 cop.

€sa
more after the €T08S my,

SECOnd w

Orig
fence g be

tw
UNtries whi L

hese
Cltiye

abinet.
. etC), the judi.

amenta) righte

EXERCISE .
Go to the Constitute project website www.constituteproject.org, which sets out in English
the constitutions of 201 countries. Select two of the constitutional texts (avoiding the Uniteq
Kingdom, New Zealand, and Israel). Compare and contrast what the texts say about (a) the ex.
ecutive, (b) the legislature, (c) the judiciary, and (d) people’s basic rights. |

of 2 constitutional text may be stimulated by a variety of different factors in
achieves independence;” when a country splits into two independent countrj
after a civil war;® and the end of a political regime.® A country may adopt.
ferent points in its history: for example, the current constitution of*Brax

have lasted for much longer (such astheConsntutiont;ftheQSAd '; * » <
of drafting a new constitution is typically carried out by a body known as a ‘con

, - Coley, The Gu, the Ship and the Pen: Warfare, Constitutions and the Making of the Modern World (2

Lo
11
Y s e _},

8121993, Caechoslovakia separated into the Czech Republic and Slovakia, each of which

=y
LA
™

ween Norway and Sweden was dissolved. 0

end of the Second W S IR e el b ' ‘and Japan under stro
enations] contug+ond World War in 1945, constitutions were adopted by Germany and Japan unk
Roo ~':.,¢ O By o ety S o IS, P~ _ ‘ v e i ™
i ﬂ?\voonlﬂfuﬂon in 2003 following the genocide in 1994. J N
1ntri crumunism in Eastern Europe in 1989 required new democratic constitutions to be adoptet

- -

'
- )
-

."."l L
S .

toaninter . o & Poland, Hungary, Latvia, Lithuania, Estonia; the end of the Apartheid era in South Afres

|,'.

e 7 Lt .—. nin 1994.whlchwasreplaced by a final constitution in 1997. .
% and J. Melton, “The Lifespan of Written Constitutions’, www.law.uchicago.edu/alumnt
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INTRODUCTION TO CONSTITUTIONAL FUNDAMENTALS | 5

a ‘constitutional convention’ that is dissolved once the text is agreed. Normally, the draft text is for-
mally adopted as the country’s constitution after it has been approved by the people in 2 referendum.
The mid-life of a constitutional text may require it to be modified. This may be to bring the con-
stitutional text into line with current social attitudes. For example, in May 2015 the Constitution of
[reland was amended to insert the following words: ‘marriage may be confracted bn accordance with
law by two persons without distinction as to their sex’ (approved by 62 per cent of voters in 2 refer-
endum); but voters decisively rejected a further proposal to reduce the age of cligibility to run for
president from 35 to 21. A further amendment was made in 2018 (following a referendum) 1o allow
laws to be made enabling n to have abortions; the text of the [rish Constitution prohibited such
laws being enacted be 3 and 2018. Amendments may be proposed to address technical issues
to do with the rQQ between state institutions or their powers or larger issues (for example. in
2012, the Cons on'of Italy was amended to include a requirement for balanced budgets).
Codified copstfutions contain rules about the amendment process. In some, the amendment may
per majority of the legislature (for example, two-thirds of representatives). In others,

e ederal cour
gislatures in a proportion of states agree. Whatever the procedure, the general aim is to en-
that there Q‘ ciently broad consensus about the modification, to ‘entrench’ the constitution
ainstchangeb ple majority, and to remove the constitution from ordinary political debates and
process ntries with particularly stringent amendment procedures can be described as hawing

have been 44 proposed amendments but only eight have been approved (the lastin 1977

1
%ce 70 years as the retirement age for judges).
e death of a constitution may occur for various reasons. A new ruler may illegitimately seize gov-
% nment power, against the terms of the constitution, and declare the constitution to be suspended *

Some terminations have been more legitimate: for example, in 1958, the Fourth Republic of France
was dissolved following a referendum.

One other feature of codified constitutions needs to be highlighted. Most of them have the status
as the highest form of law in their country. The supremacy of a constitution may be emphasized
symbolically, for example the words of oaths sworn by new citizens and holders of public office may
include words such as I will support and defend the constitution’ and by having a national public
holiday on ‘Constitution Day’ as an annual commemoration of the date on which the constitution
was adopted. A constitution’s status as the supreme law in a country also has legal and political sig-
nificance. Typically, it means that the legislature of a country does not have unlimited powers but
may legislate only within the framework established by the constitution. A court, sither the supreme
court or a specialist constitutional court, is given the task of adjudicating whether the constitution
has been breached. If legislation is contrary to the constitution (for example, because it breaches the
constitutional right to freedom of expression set out in the constitution), the court rules that the
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- actice. This is a really important point. The codified constit
ments operate mcount of how the constitutional order—the system—actually

be a complete ac it may omit signiﬁcant rules.’ The text may not match h ¢ text May

ensive; , W B
not be comrl;:‘;l;‘1 reality To fullyunderstand a country’s constitution, it is therefore necq
system WO

e codified text to the systen as a whole. 'Ihis.includes, for example, readi
beyond the law of the court with ultimate responsibility for adjudicating disputes abg
mif:ous) case ; ificant constitutional rules may be set out in ordinary legislation rath
mn?;;dS::lng"nﬁon' And political practices also need to be observed and understood.
cc);ill1 thinking about a constitution as a system, we can identify several basic functions that are Needed
:n modern, democratic countries. .

The system should provide institutions of the state. Typically, these .fall Into the cate
ecutive (zovernment), legislature, and judiciary. We explore the separation of powers in

Ut the congy;.
er than in the

gories of ex-

Chapter 5,

« The system should define the relationship between institutions. For example, where there is
bicameral legislature, we need to know about the respective powers of the upper and lower ch
bers. Another example is the power of the judiciary: does it have authority to invalidate Jays
made by the democratically elected legislature that contravene the constitution? Almost all the
chapters in this book consider constitutional relationships. Professor Anthony King draws
useful distinction between two types of institutional relationships. Some constitutions tend to-
wards ‘power sharing’, with ‘pluralist and fragmented’ layers of government, proportional elect.
oral systems, governments by coalitions of political parties based on negotiated compromise
and a constitutional court empowered to strike down legislation. ‘Power hoarding’ systems z

characterized by single party ‘winner takes all’ governments, weaker local and regional la |
government, and less powerful constitutional courts.!? | -

» The system should define, protect, and encourage a culture in which people’s bas
spected. This upholds individual human dignity and is an important way in which.tf
institutions is limited. Most countries with codified constitutions list the ‘const
fundamental' rights. We explore rights protection in Chapter 4, s an aspe

Taking stock, we can say that the term ‘constitution” is capable of beinglused’in diff
Dr Geoffrey Marshall (1929-2003) explains: ATIUES

dm-

I I ) L
V 4 ‘l : “ ;
’L’f{ ’ S*‘,-‘.'-,‘«

JOWCT O Stalc
““4!"?.?:':-“ '

y! 11
T ALY
- 3§ eioaa i
Livs N1 JRONEI NN ';‘x,,';é'::--.i:_ i
o THE1 net S A 1SN Sl ot oY SV I "' " 1
% Hmhu, ‘The Constitution: ts Theory and Interpretation’, in V. Bogdaner (€d.) -
e British Constitution in the Twentieth Century (2004, Oxford: OUP for tHe-Bgitish Academyl,
U000 341 Ol 811005 8 .'103]:312‘.3‘5] ; flfbsfﬂ(f‘

ch.2,p.31
N0iE2S3IG9%9 10 mobystl ol by “""n“m'

o B s St e o
Y I ARSY LR ) ."’9 s
e v P - { [ ‘."‘ .'

ol B - ) |
AT ALY

i

ules that currently provide the framewors =

cto

t has
in adopted in 1789 does not explicitly state that the US Supreme Court |
- U Anvalidate laws madebyCongxm that br picitly : f judicia

gislatior > Hat breach the constitution, Th t held that it had a power ©
i in mhMawuquad,lson, s> US 137. LR e LIS

o | | d the
Munitie % 8 Greek and the Vice-Preside ‘ lected by the Greek an
respecti nt being Turk elected by -
- "y’ The post of vice-president has been vacant since 1974 because of the pol

d " .
: s
A ¢
] '.-"-,u'-l' ey .
B rY .'l, -f'./’~/-. -
: : 'J.' v/ f£! ’>‘} (

+ {"_' 3 — .?;:‘.“ o ’- Yo 4 M - 3 Re ub“c
G Hial regime, the pregig )‘pnul stipulates ‘the State of Cyprus is an independent and sovereign P
- 10 ':_i ;"’,:‘_t.':“..?.‘“‘{' .

‘e —\

ingdo
184 m Still Haye o Constitution? (2001) p, 7-12.

N
L4

Qe government and the people. Constitutions as defined here

. 1 ’: = o) < i y
' v ¥ AT ot 2 L A T O
Canada(mth{“ 0)"\&\]» N .\ -.\ :-1 .."':‘.2 E \‘ e \,\ 11 Ny
.; - ‘f....".‘ . " ‘ V WA e . .
- : . v D o BN ) P~ “

INTRODUCTION TO CONSTITUTIONAL PUNDAMENTALS | 7

(b) & single instrument promulgated at a

particular point in time and adoptad by some gerarally agraed
authorisation procedure urder the tit

le “constitution” (or equivalent rubric suck s basic law'y
() the totality of legal rules, whether contained in statutes, secondary legisiation, domestic iudi-

cial decisions or binding international instruments or judicial decisions, that affact the wordng of
government;

(d) a list of statutes or Instruments that have an entreriched status and can 0@ amended or ragaaied
only by a special procedure.

These are not usive definitions: a country may have a constitution in some or all of these

senses. The Unit dom has a constitution in meanings (a) and (c), but not (b} and (d). Some
scholars are s%a whether it makes much difference whether or not there is a single instrument’
(or ‘cap ’ titution),as Anthony King argues:

£ . ] are never—to repeat, never—written down. They might possibly in prnccie

i
be w Qown. but in practice they never are. There are, of course, written documents caffed
Cohtiro
|

—with a capital ‘C*—but they are never. ever coextensive with all of a country's mose
ant rules regulating the relations between different parts of government and thass Satwser

~ Constitution is taken seriously).

113 CONSTITUTIONS ABOVE AND BELOW THE NATION STATE
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three smaller parts of the country (Scotland, Wales, and Northern [reland), The Uhited Ki
::‘:eithcra federation nora unitary state. Ngdop,

1.2 BRITISH EXCEPTIONALISM

The United Kingdom is one of a tiny number cff countries that have not adopted a codj fied
tutional text of the sort described earlier in this Chapter. Sometimes it is described as having

unwritten constitution’. In Chapter 2, we will see that in fact many of the significant ConStltUt-g an
rules are written down (for example, in Acts of Parliament and judgments of the Uk courts) Slzm
constitutionally important rules are also in the form of ‘constitutional conventions’ which ar.e me
legal rules that (probably) cannot be enforced by the courts. But even these are mostly written dnon.
in official documents, for example The Cabinet Manual. A better description is therefore to sa :;:m
the UK constitution is ‘uncodified’. But the United Kingdom clearly has a constitutional s Ay

ystem (in t
sense discussed earlier): it is a mature democracy with long-established state institutions. il

Const.

121 WHY HAS THE UNITED KINGDOM AVOIDED CODIFICATION?

British lawyers have over a long period been involved in drafting single document codified constity-
tions. As Linda Colley puts it, "‘During the centuries in which they invested in overseas empire, powerful

and exploratory Britons regularly drafted constitutions for different groups of settlers and colonised
peoples, a habit that continued until the 1970s, when there seemed no one left to write for’'s

One Englishman who had an instrumental role in developing the practical idea of the consti Q
tion as a text was Thomas Paine (1737-18009). Through his cultivation of political contacts a b
powerful writing, he was involved in both the American and French revolutions, which ins

jected the legitimacy of monarchical government altogether. For him, ‘all heredita gove

its nature tyranny’. In his writings, Paine shared the assumption of many Enlightés '
and other radicals that men had universal and inalienable rights—including politi
speech, and freedom from arbitrary arrest. Paine supported the revolutiofis' eric
France. His influential pamphlet Rights of Man (1791-2), dedicated-to | t resident of the'USA,
onW Washington, was a polemical reply to attacks on the French Revolt on made byt x‘"‘ﬁ""
' d;ﬂfw (MP) sedwrhoEdnih Khd Bk (172999 In it, Paine explains how tifeUSA came to
P nconstiion=in thesense ofa higher order of law, codified into  single dofdent.
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All power exercised over a nation, must have some beginning. It Must ather be delegatad or
assumed. There are no other sources. All delegated power is trust, and all assumed power 13 uUSWD-
ation. Time does not alter the nature and quality of aither.

[Paine goes on to describe the constitution-making process in the USA .|

This convention, of which Benjamin Franklin was president, having met and deliberated, and agraed
upon a constitution, they next ordered it to be published, not as a thing established, but for the consic-
eration of the whole people, their approbation or rejection, and then adjourned o a statad time. When
the time of adjournmentmag expired, the convention re-assembled; and as tha general opinion of he
3% then known, the constitution was signed, sealed, and proclaimed on e
e original instrument deposited as a public record. The convantion then

titution laid down, first, a declaration of rights; then followed the form which tha
ent should afd the powers it should possess—the authority of the courts of judica-
of jurie nner in which elections should be conducted, and the proportion of regre-
Gatives to ;@b« of electors—the time which each succeeding assembly should continua,

hich was ofle yeer—the mode of levying, and of accounting for the expenditura, of public money—of
publi€ officers, etc., etc., etc.

of this constitution could be altered or infringed at the discretion of the government that
ue. It was to that government a law. But as it would have been unwise 10 preciuce tha

W.
Q@d experience, and in order also to prevent the accumulation of errors, if any should De found,
a
t

appointi

ndto preserve an unison of government with the circumstances of the state at all umas, the const-
ion provided that, at the expiration of every seven years, a convention should be alected, for the

\ t 6 express purpose of revising the constitution, and making aiterations, additions, or aboltions theramn,

any such should be found necessary.
Here we see a regular process—a government issuing out of a constitution, formed by the pecgle »
their original character; and that constitution serving, not only as an authority, but as a law of control 1o

the government. It was the political bible of the state. Scarcely a family was without it. Every member
of the government had a copy; and nothing was more common, when any debate arosa on the pnncipla

of a bill, or on the extent of any species of authority, than for the members to take the printad consttu-
tion out of their pocket, and read the chapter with which such matter in debate was connected.

Closer to our own time, British lawyers also had a leading role in writing the European Convention
on Human Rights, which enumerated fundamental rights and freedoms for people across more than
40comm-ics at}erthe Second World War., But what the United Kingdom has avoided is adopting a

codified constitution for its own territory.
Ty [here are several points in British history where the country might have adopted a written consti-
Ma charter of lib ned John in 1215 under threat from noblemen,
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power, might have led to a codified constitution—but after 11 years of repyly

was restored to power in 1660. In England and Wales, the Bill of Rj Bhtsplu llca:n
rights and liberties of the subject and settling the succession of the crown’ 688, ‘Ap Act 4 e %;%
straints on King William ITI and Queen Mary (the country’s new mOnalr‘c’ Provided g 2

Holland) and their successors; Geoffrey Lock argues that the Bil] of Right:‘f‘ifxited to
Sthe py

. : Ngla
bemg regarded as the basic constitutional document of the United Kingdom ; Prime ca,,d?df'%
but is not a comprehensive code of constitutional rules R

. for modern timee 18
§cotland, the Claim of Right 1689 was enacted stating that the monarq:ni es.
ting out some fundamental principles of due process; .

* but again it j hel
> » » . s nOt aw
contains some anti-Catholic provisions that are not acceptable today : “OMmprehensiye Cose :

Democracy came to Britain slowly.

So far in the twenty-first century, adoption of a written constitution is not on the polit;
The two largest UK political parties—the Conservatives?! and Labour??—haye notebpo o
the idea. British politicians like the extreme flexibility of the uncodified constitutioeen aft
minimal constraints on their power. Two of the smaller UK political parties, the Libe o
and the Greens,** support the idea of a codified constitution. 8

Inthe 2010-15 Parliament, the House of Commons Political and Constitutiona
(consisting of 12 backbench®* MPs from the main parties) carried out a long i

and disadvantages of adopting a codified constitution. As we will see in
inconclusive and had little impact. K

122 WHAT ARE THE CONSEQUENCES OF
OF A CODIFIED CONSTITUTIONAL T
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INTRODUCTION TO CONSTITUTIONAL FUNDAMENTALS [ i

First, there is no national law with a higher status than Acts of Parfiament. This is generslly
referred to as the principle of parliamentary supremacy.™ There is, however, 3 school of thought that
judge-made common law might in exceptional circumstances empower judges fo question the vl
idity of an Act of Parliament but this has not been tested in modern times.

Second, there is no formal or special process for amending the constitutional system. The British
constitution is characterized by extreme flexibility. Fundamental changes can e achieved by Acts of
Parliament—for example, the United Kingdom leaving the Europesn Union (Hrexit’) in 1019, e
ating a UK Supreme in 2005,7 and devolution of powers to new institutions in Scotiand, Wales.
and Northern Ir 8.2® On one view, this is a great advantage of the UK system as it enables
decisive chan achieved quickly. A disadvantage is that it can lead to ill-considered proposals.

Third, t%ﬁ constitution has become rather unstable.™ A wide range of reforms wers intro-
duced, ir%v rdinated way, by the Labour governments in power from 1997-2010. These changes
inc devblution, which far from settling the question of decentralization has led to constant de-

ign for independence remains active. The Human Rights Act 1998, incorper-
e European Convention on Human Rights in the United Kingdorm's legal system
nloved by successive governments; in July 2022, the Conservative government sought

tor rid replace the Human Rights Act.

Q

.3 SHOULD THE UNITED KINGDOM ADOPT
A WRITTEN CONSTITUTION?

As mentioned above, during the 2010-15 Parliament, the House of Commons Political and
Constitutional Reform Committee undertook an inquiry into the pros and cons and implications of
codifying the British constitution. The committee worked closely with academics at King's College
London to develop proposals, held several oral evidence sessions, and consulted on different options.
In their Second Report, the committee set out a short summary of the case for change and the case for
retaining the status quo, written by Professor Robert Blackburn.

House of Commons Political and Constitutional Reform, A New Magna Carta? Second
Report of 201415 (HC 463), pp. 19, 24
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+ unsuited to the social and political demqe.
e oS = It fails to give primacy to the Sovereignty
gnachronis™ wury and future aspirations vion in the political process. A written constitution
,,cyofthezast:;" §iscOUrages popular rtflpﬂ ate and its relationship with Europe and the worlq
of the poop'e 8 e boundaries of anof;ﬂ::ﬁ:m' dentity today and a source of national pride,

is that it is unnecessary, undesirable and pn-British: The fact
~ever been reduced to a single document is an indication of
rliamentary democracy and the stability it has brought to
ther countries whose written constitutions were the product

the country. This IS in Ww Thm:ﬂ 9 irten nature of the constitution is something distinctively
of revolution or indepe! gt +orv, and is a source of national pride. Contrary to claims thatitis out
British, it reminds usofagreath o ture, more easily enabling practical problems to be resolved

K : m »
of date, itis mmonlrva'"d fiexib ml de, than would be the case under an entrenched constitutional

concerned about the supposed existence of an “elective dictatorship”
mbananoes in the political system, there is in fact a wide rgnge of consider-
‘ inisters seeking to make controversial changes. A written constitution
ableprassurasmmd "?°" iy rts. and politicise the judiciary, requiring them to pass judge-
R AR e ' hen the final word on legal matters should |

ment tuti rmment legislation, W |
on the constitutionality of gove lected judges. There are so many practical problems

. +inians in Parliament, notuné - g Y3
jie with elected politicians in Pa +ten constitution, there is little point in considering the matter.

inherent in prepanng na aw . |
% ek : wc?; of [sic] any depth of genuine popular support and, especially given
ch & reform would entail, it is a very low priority even for those who

: ime su ) .
the messive amount o' fime introduce one would be a distraction and might well have a destahjl-

Wﬂ!mmmm

The Committee also outlined three ‘illustrative blueprints’ or ‘basic models’ for a writ
tion. These usefully show that the options are more nuanced than ‘written’ or ‘not wr

House of Commons Political and Constitutional Reform, A New
Report of 201415 (HC 463), p. 7 |
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In March 2015, the committee published 4 final report.

House of Commons Political and Constitutional Reform, Consultation on 3 New Magna
Carta?, Seventh Report, Session 201415 (HC 599)

65. In our original report we presentad the argumaents for and against constitutional codification and
a written constitution, to assist those considering the matter to make up their minds one way or T
other. While the balance of views expressed to us favours some form of codification in genersyl arcd 3
written constitution | ular, we do not propose here to endorse or to amend cne particular modal

or blueprint. Our s been to set out the arguments and {o illustrate how codification might
be achieve

56. As PrE omBlackburn has made clear in his paper on the design and implemeantation of 2 co-

dified ¢ , the initiative for codification lies with the executive. The invoivement, for Me frse
time%‘ amentary.committee in inquiring into the basis of the UK's constitutional ammangaments

it81 as the debate about whether and how to codify the constitution is the debats about
titutional arrangements it is desirable to codify. The three illustrations of modais of cod®-
which we published have been grounded in practical politics and the maintenance, as far as
possible, of the status quo: where the written constitution blueprint descnbed elemeants of raform,
t did so on the basis of existing proposals for reform. We deliberately did not set out 1o proposs con-
stitutional codification allied with radical constitutional reform, but we racognisa that an alement of
constitutional change may well be necessary in any process of codification. Moraover, we recognse
that the broadest possible public debate about constitutional alternatives must form the basis of any

process of large-scale constitutional change which genuinely seeks the angagement anc consent
of the public.

Y OUESTION A I timiivs s iy §- | w
‘Do you favour codification of the British constitution? If so, which of the models for codification

suggested by the House of Commons Political and Constitutional Reform Committee do you
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CENTRAL ISSUES

the important legitimacy in the UK constitution p.

| In the umte:m Iiihn;g:lonh B d‘;’) wers  ‘political constitutionalists’, it is the politca]
settlnge‘lt e peopuule: ts freedoms and process, Parliament, and the principle of par-

of gov:rmnm % lifferent soUrces, liamentary supremacy that should be ce.

tral. ‘Legal constitutionalists’ contend that
the judiciary should have a greater role, with
power to strike down Acts of Parliament { that

including Acts of Parliament, the common
law, constitutional conventions, and inter-

national law. o tal 1l
tools are contrary to amental rights or consti-
2. ?mnsahanlebﬂ‘;&‘:h:o b‘“dpm“de tutional principles.

2.1 INTRODUCTION

We can define ‘a constitution’ of a country as: a set of the most import
powers of government and of people’s most basic freedoms and rights

hts Eo
are often controversial.

In this Chapter, we start to look at the constitution of the United Kin
function as a rulebook: for constitutional arrangements to work well, people need to know ' what
the rules are and there also needs tobebroadconsensus that the rules are right We »i
sources of the rules in the United Kingdc mo ]‘unwrltten constitution: these n t’ﬁ e Act

i 3 R

of Padhment, the common law. 'and oehstituﬂonal convenuons. We conslder&he u > J» on: wh
m s ’}'Imha debgﬁ#bo ,W;}_(r ctive 1o

€S | | x i Jape a0 c%x?mon W fﬂiﬂmw
SR ?ff- c;:,ﬂ.'; 7 af"”' e Unite S A odified constitutior
:‘_.?f?if:- Pt = td Kingdom adopt + cp e s
the wor ‘;:--_m;_-,,/,-ﬂ | « Itries haveasingleconstitutional rulebook nat se -\;,.,'-..z
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constitution can be amended.! What would be the advantages and disadvantages of the United
Kingdom adopting this type of constitution?

2.2 THE RULEBOOKS MULTIPLE SOURCES

Every country has its own mix of rules leading to their own distinctive constitutions. At a very gen-
eral level, most constitutional frameworks share similar characteristics. There is an institution or
set of public office-hol at is the government, responsible for carrying out the many executive
actions needed in a red society.? There is an institution described as a legislature, which is

responsible fo%g lags in accordance with its powers; these days, most legislatures consist of

elected representatives chosen in periodic elections.” Additionally, constitutional frameworks gen-

erally crea r judges.* As well as setting out institutional arrangements, constitutions also
typicaw statements of people’s basic rights and freedoms, such as freedom of expression,
free ssembly, r privacy, and prohibitions on unjustified discrimination

here: ong
é@\unonal la ‘
. gdom. Let’s deal with that here, keeping things as simple as possible for now. Gencral
electio Q nﬁrmally held to the House of Commons every four to five years to elect a Member

of Parifan¥ént (MP) for each of the 650 constituencies; the last one was in December 2019 and the
€ will be before the end of January 2025, in accordance with the Dissolution and Calling of

\@ment Act 2022. The political party that wins the most seats forms the new government, with the

a er of that party becoming the Prime Minister (PM). If the largest party does not have a working
majority over all other parties, the PM may form a ‘minority government’ (which risks having its
legislations voted down)® or form a coalition government with one or more other parties.® The PM
selects his or her team of ministers: the Chancellor of the Exchequer (the finance minister) and about
20 Secretaries of State and other senior ministers who give political leadership to departments (the
Department of Health, the Home Office, the Ministry of Justice, etc). Collectively, those senior min-
isters are known as ‘the Cabinet’. Each department will have, in addition to the Secretary of State, a
small team of more junior ministers. A fundamental rule is that all ministers must either be members
of the House of Commons (MPs) or of the unelected second Chamber (the House of Lords). By law,
the PM is restricted to having a maximum of 95 ministers in the House of Commons and no more
than 109 paid ministers in total (see Figure 2.1). So: (a) all ministers are drawn from the members of the
governing party in Parliament but (b) only a minority of members of the governing party will be chosen
to be ministers and the others (who will outnumber the ministers) are called ‘back benchers'” Ministers.
like other parliamentarians, take part in the daily work of Parliament and have offices in the Palace of

" " For an online collection of every constitution, see www. constituteproject.org/.
- See Part I1 of this book.

* See Part 111 of this book. ¢ See Part 1V of this book.
; ThcrewuemlnoﬁtyConvemuvegovemmenxfmmlunezoan«embet 2019, led first by Theresa May then by

Borwohnson_ asPM.
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