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. -Introduction

‘We saw in Chapter 2 that constitutions tend to perform a number of different func-
tions and to have certain characteristics. We also looked briefly, against that back-
ground, at the UK’s constitutional arrangements. In this chapter, our focus switches
more fully to those arrangements. In particular, we consider four important matters
concerning the UK constitution of which it is necessary to be aware at the outset.
First, we set out the three key themes that, in our view, emerge from the study of
contemporary UK public law. These themes reflect the dominant characteristics of
and challenges faced by public law in the UK today. Being aware of them right at the
beginning of our study of the subject is important. It will help us to understand their
significance as we examine different topics during the course of the book. It will also,
we hope, help to illustrate that while public law, like any branch of the law, consists
of a good deal of technical, detailed material, it is also an area in which big ideas and
broad narratives are to be found. Public law is also a subject that invites debate and
disagreement—much of which, as we will see, centres upon the themes around which
this book is based.

Second, we examine the sources of the UK constitution. We have already said
that the UK does not have a ‘written constitution’ in the sense of a constitutional
text with superior legal status. Where, then, do we look if we wish to ascertain
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71 The role of the executive and the importance of a“°“'\tabi|ity

Our first theme concerns the central role occupied in the UK constitut
tive branch of government, and the fundamental importance of eNSUring they thg%
utive is effectively held to account. We saw In Chapter 2 that Parliameny j¢ all. :
i that it can enact any law that it wishes, but it is nevertheless the eXecutive
central governrnent—the Prime Minister, other Ministers, their government &
ments, and civil servants—that is in the driving seat. It is, for Instance, theexmg
branch that formulates a programme for government and then seeks to mpltm;
including by getting Parliament to enact legislation. If the executive.goveran..
whether it is formed of a single political party or, as in the 2010-15 Parliament, ;;
lition of parties—has a clear majority of MPs in the House of Commons, it willji:
be strongly placed to get legislation enacted. The House o6f Lords is ultimaff:
obstacle, since while it can (in most cases) delay legislation,it-¢annot blogk iten:
It follows that, because the courts are subservient.to Parliament (in that theyta
strike down the laws that it enacts) and because Parliament is, ifi"a sense, sub
ent to the executive (for the reasons just given), the executive finds itself inz*
powerful position. This, in turn, means tHatione of the ceritral challenges thatu
In relation to the UK constitution is to make sure that the executive is properf
to account for its actions and decisions, and its policies.and their implementation-f'.
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General elections are the ultimate form of accountability. But they are a blunt
instrument. They enable the electorate to render a single judgement on the govern-
ment’s overall performance over a period of several years. Yet given the enormous
amount and diversity of the tasks undertaken by governments, there is a clear need
for a more granular form of scrutiny and oversight. Elections therefore have to be sup-
plemented by other accountability processes, such as parliamentary and judicial scru-

tiny. Their effectiveness is one of the main issues that falls to be examined in this book.
A

2.2 Legal and pdliti&‘aii’constitutionalism

The second pfour key themes, concerning the shift from a more political to a more legal

form of canstitutionalism in the UK, is closely connected to our first theme. Holding
goverament to accountinyolves ensuring that it behaves constitutionally—that is, in
accordance with therequirements and values of the constitution—and taking appro-
pi’iate action when it.does not. But how is this to be achieved? It is in relation to this
question that/the distinction between legal and political constitutionalism emerges.
Each is a theory=—a set of views—concerning how, in practice, constitutional behav-
iour shduldbé promoted and unconstitutional conduct dealt with. Legal and political
constitutionalists might, therefore, have very different views about whether the UK
Supreme Court acted appropriately when, in the Miller II case,' it intervened in rela-
tion to the government’s prorogation of Parliament for a five-week period at a crucial
point in the Brexit process.*

Advocates of political constitutionalism put their faith in the political process.
Simply put, political constitutionalists hold two core views. First, the constitution
is a product of a set of political relationships between the different institutions of
the state—Parliament, government, and the courts. As these political relationships
develop and change, so too do constitutional rules and practices. The basic point is
that the practices governing the exercise and distribution of government power are
determined not by legal rules, but by a set of political understandings.

Second, political constitutionalists argue that, in a democracy, the political process
is the most legitimate means of guarding against unconstitutional behaviour by those
in authority. The role of the courts in scrutinising government ought to be limited
because judges lack any democratic legitimacy. For political constitutionalists, then,
it is the political process that deters politicians from doing unconstitutional things
and provides a corrective if such things are done. This is not to suggest that political
constitutionalists think that regular elections are sufficient to secure accountability.
However, for political constitutionalists, more nuanced accountability devices—such
as public inquiries and investigations by parliamentary committees—are ultimately
oriented towards equipping parliamentarians and the public to be in the best possible
position to judge whether the government is behaving acceptably. The ultimate focus,
therefore, remains on the ballot box.

' R (Miller) v Prime Minister [2019] UKSC 41, [2020] AC 373.
? For discussion, see Chapter 2, section 3.2.2.
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Although it is helpful to be aware of the broad distinctions between legal and
political constitutionalism, neither is a monolithic concept—there are many dif-
ferent views about precisely what each concept should mean. And, in any event,
it is simplistic to suppose that a given constitutional system must opt for one or
other of those two models. The UK constitution, like all developed constitutions,
relies upon both legal and political processes for the purpose of encouraging and
enforcing compliance with, €onstitutional principles. The question, therefore, is
not whether we should put our faith in the legal or political process, but what
balance should be struck between those two means of securing constitutional
governance.

In recent years{ that balance has shifted in the UK in favour of legal forms of control.
Legislation‘such astife Human Rights Act 1998 (HRA) has been a major driver of this
trend, by autherising and requiring courts to scrutinise both government decisions
and legislation on humanrights grounds. Thus the second of our three key themes is
that the direction of cénstitutional travel in the UK is towards a more legal form of
¢onstittifionalism. We will see several examples of this phenomenon throughout the

boek; as we encounterthem, we will need to think critically about whether it is wise

to place growing reliance on the legal system in this regard. One prominent critic

of this trend, for' example, has argued that, to the extent that such reliance is moti-

vated by dissatisfaction with the political process, strengthening that process would

be preferable to leaving it to courts to step in.®

’ R

L"Q Which of the two schools of thought outlined above—'legal constitutionalism’ and
‘political constitutionalism’—do you find more appealing? Do you agree that each has

strengths and weaknesses, and, if so, can you think of ways in which the best features of
the two systems might be combined?

2.3 The multilayered nature of the modern UK constitution

The UK has traditionally been a highly centralised state. Executive and legislative
power was, until comparatively recently, largely concentrated at the centre: the
UK executive government was responsible for the running of the whole country,
while the UK Parliament made law for the whole of the UK. Local government has
long existed alongside central government, and it fulfils many important func-
tions, but it only has the powers given to it via law made by the UK Parliament.
Over recent decades, central government has tended to restrict and confine local
government, which, in turn, has often come to be seen, to some extent, as an off-
shoot of central government—an implementer of the latter’s policies—rather than
a constitutionally separate branch of government with its own independent area
of authority.”

* Tomkins, Our Republican Constitution (Oxford 2005), ch 4. ? See further Chapter 8.
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3. Sources of the constitution

3.1 Introduction

No constitution is to be found in a single document; even ‘written constitutions’
are only a starting point. For reasons considered in Chapter 2, such documents are
likely to contain only a statement of the most fundamental principles—which might
well be expressed in vague language that leaves many questions unanswered. In sys-
tems based on writtén eonstitutions, such texts must therefore be supplemented and
fleshed out. Thisislikely to happen in three ways.

First, ordinary. legislation will make detailed provision in relation to matters
referred to in"the constitution. For example, the constitutional text might say that
free and'fairelections tothe national legislature must be held at reasonable intervals,
whilé ledving the detdiled arrangements—exactly how regularly must elections be
held, who is entitleditowote, and so on—to be set out in a statute.

Second, it will ‘often be necessary for courts to interpret the constitutional text; in
this way, a body of judicial precedent will develop that itself can properly be regarded
as a source,of constitutional law. For example, if the constitution says that elections
must besheld ‘at reasonable intervals’, and the legislature passes a law providing for
elections every ten years, a court might well be called upon to decide whether such
relatively infrequent elections meet the constitutional requirement that they be held
atreasonable intervals.

Third, there may be certain matters in relation to which no provision is made, either
in the constitutional text itself or in ordinary legislation. When issues arise that have
not been anticipated by any law, one possibility is that those involved might arrive at
an informal resolution. If it proves satisfactory, and the relevant parties appear will-
ing to adhere to it, it might be felt that there is no need to enshrine it in law; rather,
a political precedent or constitutional convention with which future parties will be
expected to comply will arise. Table 3.1 sets out examples of constitutional conven-
tions that form part of the UK’s constitutional arrangements.!!

Except for the absence of a written constitution, the position in the UK is essen-
tially the same as that which is set out in the preceding paragraphs. The sources
of the UK’s constitutional arrangements are therefore to be found in a combina-
tion of ordinary law (including legislation, international treaties, and common law),
judicial precedent (eg concerning the interpretation of legislation), and political
precedent.

3.2 Legislation

A great deal of constitutional legislation—that is, legislation dealing with constitu-
tional matters—exists in the UK. Indeed, there is so much legislation that it could be
argued that it is misleading to say that the UK lacks a written constitution. A large
proportion of its constitutional arrangements are in fact written down in statutes; it

't See also section 3.5.2.
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Table 3.1 (Continued)
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is just that those arrangements (or at least the fundamental principles underpinning
them) have not been codified into a single text called “The Constitution’.!2

But because statutory constitutional law is to be found in regular legislation rather
than in a separate constitutional text, there is no straightforward, formal way of iden-
tifying such legislation. In other words, constitutional law is not contained in statutes
that are labelled ‘constitutional’. Instead, we can only say that a statute deals with
constitutional law if it seems that, in substance, the statute concerns constitutional
matters." It is helpful, in this regard, to distinguish between the two principal types
of such matters.

First, constitutional law is concerned with the organisation of, and the allocation
of power to, the institutions of government. A good deal of legislation deals with such

'? See eg Bogdanor, The New British Constitution (Oxford 2009), pp 8-9. But this point should not be
overstated. However much constitutional legislation there is in the UK, it is still only legislation: it is not
constitutional law that has a higher legal status in the sense discussed in Chapter 2.

'* See further House of Commons Political and Constitutional Reform Committee, Ensuring Standards
in the Quality of Legislation (HC 85 2013-14), [43]-[45].
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However, this view has been questioned in recent times. In Thoburn v Sunderland
City Council, it was suggested by Laws L] that ‘[w]e should recognise a hierarchy of
Acts of Parliament: as it were “ordinary” statutes and “constitutional” statutes’.?® The
latter category, he said, included legislation that ‘conditions the legal relationship
between citizen and state in some general, overarching manner’ or that affects indi-
viduals’ fundamental rights.?” Importantly, Laws L]’s argument was that this distinc-
tion should be one to which legal significance attaches. The general principle, as we
will see in Chapter 6, is that,whenever two pieces of legislation conflict, the courts
will prioritise the more.récent one: even if the later Act does not explicitly say that
it is overridingﬂthe___eaﬂ'ienone, it will have that effect. However, in Thoburn, Laws L]
said that this doetrine,of ‘implied repeal’ should not apply to constitutional statutes.
On this view.;lggi_siation dealing with constitutional matters can still be repealed or
amended, simply-by Parliament enacting another piece of legislation—but only if, in
that legislation, Parliameiit specifically says that it intends to override an earlier piece
of constitutional legislation®

Laws LJ’s analysis in Thoburn received some support from the Supreme Court
inythe HS2 and’Miller I cases.’® However, even if constitutional statutes are legally

acknowledged invthis way, the upshot is relatively modest. Technically, it means that

there is gow a special category of harder-to-amend constitutional legislation in the
UK. Butsuch legislation is still not particularly hard to amend: all that is needed is

express words of repeal. It therefore remains the case that the UK lacks a hierarchy

of statutory law that invests fundamental constitutional arrangements with any great
sdegree of legal permanence.

Q Do you agree that constitutional law should be more difficult to amend than other
forms of law? If so, how difficult? If not, why not?

3.3 Judge-made law and common law

The principal role of courts is to decide disputes between litigants by resolving disa-
greements about the facts and then applying the law to the facts. It may be thought
that this is a mechanical process whereby the court simply decides whether the facts
fit whatever test is laid down in the statute. The reality, however, is more complex and,
in many situations, courts end up making law—and, in cases with a constitutional
dimension to them, making public law. It follows that judicial precedent—that is, the
body of decisions made by courts when deciding cases—itself constitutes an impor-
tant source of public law. This is so in three senses.

*® Thoburn v Sunderland City Council [2002) EWHC 195 (Admin), [2003) QB 151, [62].

* ibid at [62]. Much, or even all, of the legislation mentioned earlier would fall into the category of ‘con-
stitutional legislation’

“ R (HS2 Action Alliance Ltd) v Secretary of State for Transport [2014] UKSC 3, [2014) | WLR 324; R
(Miller) v Secretary of State for Exiting the European Union [2017) UKSC 5, [2018) AC 61.
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The House of Commons does not consist of 650 independent representatives who
speak their own minds. In practice, it consists of two opposing sides—the govern-
ment and the opposition parties. This is reflected in the architecture of the House of
Commons: government MPs sit on one side; opposition MPs on the other.

Much of British political life is dominated by what amounts, in practice, to a per-
petual election campaign between the main political parties. Political parties struc-
ture the policy choices presented to voters. They select the candidates who become
MPs and the leaders who bécome either Prime Ministers or leaders of the opposition.
They also exert an enorfnous influence over how the government is both run and held
to account. Within this System, people are unlikely to get anywhere in politics unless
they ally themselvesywith a party. Independent candidates do occasionally succeed,
but are the exception.>’

This is .unsurpfising. Political parties are both inevitable and desirable. It is in the
nature of like-minded people to gravitate together. Such behaviour is both instinctive
and(purposeful, in th’zif'igimables such people to achieve more collectively than they
¢ould #Chieve individually. It is for precisely such reasons that political parties are
formed. Political pasties are also desirable because, at least in parliamentary democ-
racies, theyfproyide voters with a meaningful way of influencing membership of the
governpient.

If people’simply voted for independent MPs, then the nature of politics would be
rendered largely unpredictable and ineffectual.* It is only through organised political

patties that the public can be reassured that the democratic mandate given to politi-
cians at an election will in fact be put into practice by carrying out the policies that the

public voted for. In a sense, then, the party system simply short-circuits, and makes
rather more transparent, the sort of process that would have to precede the formation
of a government: inevitably, each party is a reasonably ‘broad church, encompassing
people with a range of views, but before an election is held, each party, through its
own internal processes, must decide on what its central policies and priorities will be.
However, this conventional wisdom has now been called into question. For instance,
many pro-European Conservative MPs in the 2015-17 and 2017-19 Parliaments
objected to the substance and processes of Brexit and rebelled against the Conservative
government. The Conservative Party had long included both pro-European and
pro-Brexit members. However, in the 2019 general election, there was, in effect, a
purge of pro-European Conservative MPs. Only pro-Brexit candidates were selected.
Many long-established MPs were deselected. The Conservative Party, led by Boris
Johnson, campaigned and won the 2019 election on the slogan of ‘Get Brexit done’.
Consequently, the Conservative Party became more of an English nationalist Brexit
party. Therefore, the conventional narrative that the two large parties are both “broad
churches’ encompassing a wide range of views has been somewhat weakened.

" As is conventional, the Speaker of the House of Commons stood, and was elected, as an independent
candidate, but this is not a true exception: the Speaker had been a Conservative MP, and (again as is con-

ventional) the main parties do not stand against the Speaker.
* For debate on this issue, see Tomkins, Our Republican Constitution (Oxford 2005), pp 136-9; Nicol,

‘Professor Tomkins' House of Mavericks’ [2006] PL 467.
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The key point here is that effective political leadership and the act of govern-
ing implies that politicians will seek to live up to high standards of office and this
depends upon politicians internalising values and principles of good governance.
Marquand, for instance, has argued for a new public philosophy grounded in the
reinvigoration of the public realm; the development of open, tolerant, and account-
able elites imbued with an ethic of civic duty and public services; and a concep-
tion of democracy as public reasoning.'® There are many other contributions to this
broader debate. Finally, it should never be forgotten that democracy has both formal
and substantive dimensions; the formal structures of constitutional law can only be
understood against the backdrop of day-to-day politics and how politics works in
practice.

Overall, democracy is inevitably messy and imperfect. Nonetheless, as Winston
Churchill once noted,-Democracy is the worst form of government, except for all
those other forms thathave been tried from time to time.” Democracy is immensely
important and ityne€ds to be valued, improved, and enhanced.

4. Parliamentaryprivilege

Parliamentary privilege is an integral aspect of the UK’s constitutional arrangements.

Itis/of ancient'origin and an often overlooked and little understood part of the consti-
tution.'s? Itis alsovof vital importance to the constitutional status of Parliament, the
nature'of parliamentary democracy, and the relationship between Parliament and the
courts.Parliamentary privilege protects those rights and immunities that Parliament
needs in order to operate effectively and independently, and it does so by overriding
ordinary legal rights as enforced by the courts. If Parliament possesses certain rights
and immunities, then which institution—Parliament or the courts—should make
and interpret the law concerning the ambit and scope of those rights and immunities?
What is the acceptable boundary between Parliament’s rights and immunities on the
one hand and the rule of law and individual rights on the other?

These questions raise one of our themes: the relationship between political and
legal forms of constitutionalism. If representative democracy as a value is prioritised,
then this goes hand in hand with an emphasis upon political constitutionalism and
an expansive conception of parliamentary privilege at the expense of judicially pro-
tected legal rights. Conversely, if the rule of law and judicial protection of legal rights
are to be predominant, then this leads to an attenuated conception of parliamentary
privilege. This tension underlies the operation and development of parliamentary
privilege, but first it is necessary to define and examine it.

::: Marquand, Mammon’s Kingdom.
Part of the difficulty may be that parliamentary privilege carries a connotation of benefit or

ad"a"tase—eg that parliamentarians are above the law—unrelated to public need or duty. This is mislead-
Ing. It is more appropriate to understand parliamentary privilege as comprising the rights and immunities

that Parliament needs to perform its roles.





