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onl din an exchangc of com,. , ;,, trati Ob may be governed by principles of delictual or tortious liability
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(iii) States and state agencies

% W S50 GRS
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rohibited from concluding arbntratmn agreements
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ished L@. t some restrictions remain.®
uled t hat a state body is not prohibited from

This prohibition hae now
higher courts have con-
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tain the approval of the relevant authorities before ente

.r,, l" nercial arbitration,
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ring into an agreement for
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it m ) do s0. It is also wise to check that any necessary procedures for obtaining
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s advisable to check that

. J”‘ S Q’ I a state or state agency to be entitled to rely on its own law to

} grec I .t nto which it has entered freely. A praiseworthy attempt to deal with
8 x‘ as/ T ade in the European Convention of 1961 This provided that persons

icable to them to be ‘legal persons of public law” should have the
itration agreements. It also provided that if a state were to wish

it this *. | @ some way; it should say so on signing, ratifying, or acceding to the
ntion.>® ,‘i‘ ough the European Convention has met with only limited success, cer-

jes J\"? 2 dealt with the problem by adopting a similar approach. Swiss law, for
(} that

to th e arbxtratxon agreement is a state or enterprise or organisation controlled by
10t «‘-1 on its own law in order to contest its capacity to be a party to an arbitration
ty of a dispute covered by the arbitration agreement.”
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the Belgium Code Judiciaire, art. 1676(3).

anaense de Gas (‘Compagds’) v Carioca Passarelli Consortium (‘Consortium), Appeal
Court of Appeals, 11 February 2004; Copel v Energetica Rio Pedrinho S.A., Agravo de
j 4-9, Parand Court of Appeals, 11 May 2005; Companhia Estadual de Energia Eléctrica
"‘ S0 Bspecxal No. 612.439- RS Parané Superior Court of Justice, 14 September 2006; Law Nav
lc‘ 025 0f 26 September 2019.

Ar &&' 35 ezuela. the Commercial Arbitration Act 1998, s. 4 provides that when one of the parties
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ration Rree: 13 a state entity (or an entity in which the state holds a stake of at least 30 per cent), the
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itutio on, i t, 139 and the Saudi Arabian Law of Arbitration (Royal Decree No. M/34 of 18 April
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ropear “t*‘ on of 1961, Art. 11(1) and (2).
EriVi "%' International Law Act (as amended in 2021), s. 177(2). Presumably m““"t‘: the x?r:::’a
y t N“ el B ﬁles own law to defeat recognition or enforcement outside Switzerland of any

. ""'-"“" I 4
‘L O

o

1(

f
s
iHe

2.4

242

243



244

2.45

i !\

&) AGREEMENT TO ARBITRATE ‘..4:-;&?- A

ﬁim pm“wwmﬁ have argued that restrictio,

témtér into an arbitration agreement should noy |,
bfnrbln'ablllty Itis argued that the restriction i feg

erﬂctmynmwyam state concerned and that it is not 5 ¢, S Self

cupbdty.su&ms the protection of persons under mental disability. Acco, g “::lln. :n
isugueddutthlsmdmﬂdbetr&ted asamatter of subjective arbitrability’ rath dn'm
‘W&m&'&ew point, | however, is that whatever legal characteri Sation is given
to the issue, it is ng that may need to be taken into account.

SR PV
In drannsmnceswhelt civil conflict, a revolutionary movement, or competing polig;.
&monseﬂstw&hinnﬁnn&,afurm“ issue can arise: whether those who claim author;

R yto
Wmdhindﬂ:emm proper ‘yempowered to do so. This issue may arise after (},,
execution of the arbitration agreement itself. For example, a stable government may exjs
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the time the axbitmﬂonagreement is entened lnto, only later to be the subject of Competing

dmmsofmthontymisedbyi, ifferen Or 1 ext, the
prospect of a subseguent, p'cvaﬂ.ing government dxsavowing the acts of a former regime.
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mcludmgthearbﬁtranon agreement and partiapatlon in the arbitration, is a real one 6

“ bog el
The difficulty of this situation lslnghhghted in the English case of The Maduro Board of the
Central Bank of Venezuela v The Guaidé Board of the Central Bank of Venezuela & Following
the 2018 preadennal election in Ven&uela, there was a dispute as to the identity of the
rightful President of Venezuela, with Nicolds Maduro claiming to be the President oy,
the ground that he won the 2018 election, and Juan Guaid6, the President of the National
AssemblyofVenmnela, cla:mxng to be the Interim President under the constitution on the
ground that the 2018 prsldennnl elecnon was flawed. Both of them, however, sough to
give instructions on behalf of the Central Bank of Venezuela to release VenezueldS gold
reserves hdd in the Bank of England The UK Court of Appeal found that, although the

| ed Mr Guaid¢ as the de | ]ure President of Venezuelay8S)a matter
of Enghsh law, only the de facto President was entitled to exercise the @ﬁbr of sover- )

eignty (and it was unclear who the UK government recognised as t& 1o Presidenl of

Venezuela). The Court therefore recommended seeking clarifica Is point ffomthe
UK government’s Fomgn and Commonwealth Office and, n.mg‘l , neither Mr Maduro
nor Mr Gumdé could have a’cce&s to Venauclas gold res‘ @ in the B%ﬁﬁngland.
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casewpenqingag peal to the UK Supre urt.
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ate of B t "Mﬂoclm«l, 18 November 1983; Amﬁc Case No. 4381, 113 ]
il Interna nal Iran *nOiICo. High Court of Justice, Queen’s Bench

Division, 21 December 1988, (IM)M YBCA§87. Bu :f;"' s Centroamericanos SA v Refinadora Costarricense de

Petroleos SA US Dist. LEXIS 5429 (SDNY 1989 Seealso‘ th "119_89 Resolution of the Institut de Droit International,

MMT‘] i ‘mw or a state cnﬂty cannot immke incapacity to arbitrate in order t0

towhichithasagreed: =~ 7
See.c.g..Pmk(m.Wam nvoks ﬂiwﬁﬁ*}dnpudmoomentto international commercial arbi-
trauon”(l9a6)2Atblntl90 ,

pL ';“t’.m'm-m‘l R‘Wf (‘d‘) Mugon and Adaplation The Future uf
Series, Vol. 20 (Kluwer Law International, 2019), pp. 619-638
m Bank of Venezuela v ﬂu Guaidé Board of the Central Bank of Venezuela

Board
[2020] EWCA Civ 1249,

| REEMENT 63
(b) Third parties to the arbltratmn dgreement
pre 2quisite for international arbitratirm Such consent

rhitrat whlch as discussed earlier,5 e

JA ﬁ9~n tWO or more parties might al.

mnc!uded in
tion a z‘, ement have been held to be bo

5. Third parties 1o
elv on) such an

tance ;‘;. > and
er: * general rules of private [aw— principally those gov erning assign-

ot aoe ,:_:.,,-_'.;:"-'_ g “ sion. Thus, by way of €xample: the affiliate of 2 signatory
tion clausemiayfind itself a co-respondent in arbitration proceedings; an assi
o _.;:;;,—,-! :; ¢ may be able to commence arbitration against the insurer of

the original
Pﬁncipal may find itself bound by an arbitration agreement signed by its
may continue to prosecute arbitral proceedings commen

tituent entities.

{0 an ar-
gnee of an

ced by

The J of companies’ doctrine
-/ (AR

f arbitral tribunals and national courts have been called upon to consider
itration agreement concluded by a company may be binding on its group
_ u\«' son of the group being a 'single economic reality’s” Such attempts are often
ed >5‘ g estated aim of finding the ‘true’ party in interest—and. of greater practical

''''''

;_.‘. » .‘." B

ice, of etmg a more creditworthy member of the relevant group of companies.

( Although an principle may readily be made—namely, that corporate personality

;in‘ order to contain liability within a particular corporate entity—in prac-
1 will d 3: nd on the construction of the arbitration agreement in question, as well as

mstz f‘z’r;e‘;;-_g‘; SUITC ounding the entry into, and performance of, the underlying contract.®

T

3 ),f..{.‘\.%,
T, Warner Bros Feature Productions Pty Ltd v Kennedy Miller Mitchell Films Pty Lid COIS
hi 5”» pames agreement did not contain an express arbitration clause, but contained a clause
” ;l & dard terms for companies within the Warner Bros group. The New South Wales Court of
Decaus e the standard terms proffered by the companies in the Warner Bros group generally con-
ation use, the arbitration clause was also incorporated into the parties’ agreement. The parties
2 to refer their dispute to arbitration.
ains, ‘Lextension de la clause d'arbitrage aux non-signatories: La doctrine des groupes de
SPCdal Series 241; Jarosson, ‘Conventions d'arbitrage et groupes de sociétés’ (1994) 8 ASA
}” trains and Schaf, ‘Clauses d'arbitrage et groupes de sociétés’ [1985] RDAI 231; Fadlallad,
rbit “( ”it gxoupes de sociétés’ [1984-85) Travaux du Comité Francais de Droit International Prive
(eds) Fouchard Gaillard Goldman on International Commercial Arbitration (Kluwer Law

S00f.

%r:; that all of the cases usually discussed in connection with the group of ‘:’hmpmf:
e regarded (or to have been decided) on theories of agency, such as the theory ot toe

at
“" ’hl some legal systems, indirect representation), the reverse construction of mandat ap-

D s of good faxth and estoppel Sandrock. ‘Arbitration agreements and groups of companies, in

ck, “The
Ty %‘mke}’mond (eds) Etudes Pierre Lalive (Helbing & Lichtenhahn, 199‘;‘? ii.lﬂm:i?nd Hom
1 of ; \ \. | onagreexnents R nan: sxgnatoncx An enigma still unresolved, u: B:nw?fwumr 5
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aining saldclauseS, and in accordance with the mutual intention

cfallpamatotilt ', eedin appear tobavebeenveritable parties to these contracts or to
have been pnnapallyconoemedbythem and the dxsputes to which they may give rise.”

252 The tribunal did refer to t the relevant group of oompames in that case as ‘one and the same

economic reality {uneréahtééoonom:que umque] L However, it reached its decision on the
basis of ‘the intention common to allcomPanies involved and referred only ‘subsidiarily’ to

ﬂ:enoﬂonda@oupofcompam fogibmlansls Mg

PalowingDmvChcmcdl angtherICC tnbunal rﬁled that ‘there is no general rule in Frenth
international arbitration law that would promde that non-signatory party members Of the
same group of companies would be bound by an arbitration clause.”® Similarly, someother
coum.suchasthosehlingland.hayealsorefusedtoaccept that a third party ybe bound
by an arbitration agreemer t merel becauseithas alegalor commercml ‘ ction to one
of the parties.”* In jnﬂsdicnmsthathavei cog;

lawconﬁrmsthatwhemacourtortribunalxstaskedtod
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arbitration: Is
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Société Ofer Brothers
ociété ABS v Amkor
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fortheretobeas or jurisdiction to dea 1l aspects of any interconnected claims.

7 1CC Case No. uammam-' ward) »mical France v ISOVER Saint Gobain (France) (1983)

110 mummw.noudbrmmmngM) BCA 131, at 135 (emphasis added).

A lOCCmNo.mym amm. Dow Cfltmicdlm v ISOVER Saint Gobain (France) ( 1983)
car 'at the parties’ intentions in concluding the relewant

record showed that ‘neither the “Sellers” nor the “Distributors at-
of th : mtﬁ‘bOWGrou that would sign the contracts.
nical France -Plﬂt‘ﬁbnrd’nppel. 22 October 1983, [1984] Re¥
= g I8 f T
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, Of London v Sancheti [2008

Arb 98,3t 100-101, n.
7 manmnwszzm v
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iebitration agreement, it will focus on (ke parties’ cc

| ;'-- I mm will often be prcqumcdf o i by Of;mmnn intention ’-
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ontri cantaining the arbitration agreement.”* (D) 1 xhcthmd”
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