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introduction to arprass private trusts 3

INTRODUCTION TO EXPRESS PRIVATE TRUSTS

Before we get to the substantive law on the thres cartainties hera is 3

quick reminder of the basics of trusts law:

« All non-charitable trusts are private trusts

¢ An express trust is intentionally created by the settior

¢ The creation of a trust can be inter vivos or testamentary

« When dealing with a will, the settior is referred to as the testator.

e The settlor can act as trustee or they can appoint others to act as
trustees.

« The trust m

Q o0 have beneficiaries.

Key term: private trust

A
e

N4

rivatektrust is any trust that is not charitable. The trust is said 1o

press ffust when the settlor intentionally created it.
a

N
Key term: settior

The set

Qs
@

o Ma

is the person creating the trust.

"‘l\‘_?'
e

Kev term: inter vivos

2 11 unng the lifetime of the settlor.

[

N ere are many ways a settlor can create a trust:
DO ¢ In ‘f. ritmg. either formally by executing a trust instrument or in a willl

( letter or a written note.
“ ,ords or conduct.

}?3 &}ﬁ
t ”“question of construction whether or not a trust has been created.
T u ourt will look at the words in the document (if written) or the woras
,gduct of the settlor (if not in writing) when deciding whether a

'h» ust has been created.
.:‘“ L o4

t-<-uv term: testamentary

Key term: testator
"The testator is the person who created the will

S

L4
ol 1

————

l Kev term: trustees

| ‘we‘p Nstees hold the legal title of the trust
“‘“@* g 0 administer the assets for the benefit
-
,m

by

assets anQ are unger a
of the neneficiaries.

i{




1 the trust and th N
}}’\f 5 ey |
rcd k héﬁciaries are said tr:)()kj in the rest of this topic, we are going to sxplors common Scenarios
7 N where the court must decide if there was certainty of intention.

The use of precatory words
hd that phen ascerta,an As you can see from the example in John's will above, peogle do not

y created fe OL w gt consider all the 'e'evant always make their intent clear and use what the courts consider to be
ee qL ‘ed In this chapter, ¢ wel precatory words.

Key term: precatory words
These are worc Q' ressing confidence, wish, belief, desire, hope
or recommendatic

eg ‘It is my wish', ‘I sincerely hope', | have no
The u Wrecatory words is unlikely to result in the creation of a trust.
The exampi@s ik Table 1.1 give examples of this and will help you
sée how it ca ‘ applied in practice.,

hat all three certaintje.

oooo

YN * randing of the law and you may encounter a similar scenario
' fe Ui r SQE assessment. However, you will not be required to
i nemorise the case names.
SRR | l b
, & (5% e .
)“;AY % - O U

= "L 'Gl’. by their Wé;ds or 5 5.4 TE ble 1.1: Case examples of precatory words

create this :,-,_, ‘.p ”is why th @amty =

( Revision tip
\@ The & @ faw mentioned in the table below is useful for aiding your

v

is clear that the setflor intended
Yiar H_u 0 .{-\.

: \‘Q >

.-

In this case, the words ‘in full
confidence’ were precatory in nature
and were considered not to e
sufficiently imperative to show an
intention to create a trust.

’ K ,-Adams & The Kensington
Ve _’.’f‘vy[18841 27 Ch D 394

PR e v s "\'*‘.’:" 4 N\
'V":T'.?,"s'_;'\“{i.'71"n eftion, the
RLA - conduct and —
Cor «7& key v Bowring-Hanbury

In this case, although precatory
l' ik NX? AC 84 words were used, the testator

5 "\ Ly ', AL M‘i taly in full confidence that also inclpded a gift over in default
house tO my ,{\ o || make such use of it as | of appointment. This imposed a

| ' “ c eath she will devise it to able to find an intention to Create a

T " ' - ~ ;
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mpointment

trust which gives the trustee
N ”lf c‘ ﬁeﬂy. the settlor may

s event of a failure to
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eo “i\er brother’s estate, Heor
4},@; /0 adult daughters, His
1l \Wg g‘s in my bank account for
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'E? the money or Whether
‘is the court’s likely
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~oertainty of intention 7

Based on what we know of the court’s approach to the use of pracatory
words, this is likely to be construed as an absolute gift to the daughter

despite the use of the word “trust.

Practice example 1.2

Mr and Mrs W are joint legal owners of a matrimonial home Mr 'V
executed a declaration of trust of the house in favour of his wife and
children. He placed the trust deed in his safe. He [ater obtained a
business loan fro nk using the house as security, the Sanlke was
unaware of the YVhen his business went into recaivershio, Mr' W
produced t deed. The creditors are claiming the house. Can
the wife a ildren rely on the trust and thus prevent the creditors

from cm the house?

T the f Midland Bank plc v Wyatt [1994] EGCS 113,

the c und Mr W'’s declaration of trust to be a sham and
refore vajdable. This case established that a declaration of trust
{P does n¢ utomatlcally result in the creation of a valid trust. The

cou 00k beyond the words used by the settior to determine
e ntention.

t, we will consider whether the settlor’s informal words and actions

N3
é

n create a trust.

“0

Informal words and actions

A written document is unnecessary so long as the settior shows sufficient
intention to create a trust. Informal words are acceptable if the intention
to create a trust is clear; there is no need to use the word ‘trust’.

‘The.-case of Paul v Constance [1977] 1 WLR 527 is a good example of the

!j'\ffermal words and actions of Mr Constance demonstrating his intention
to create a trust. He had left his wife and moved in with Mrs Paul. He
: opened a bank account in his sole name (instead of joint names) to avoid
;gmbarrassment due to the fact that they were unmarried. Constance

had frequently told Paul that the money in the account is ‘as much yours
& ‘as mine' and any joint bingo winnings were paid into that account. The
QQLlrt found that Constance intended to create a trust of the money in his
nk account for Paul through a series of declarations and conversations
~ on his part. However, the court acknowledged that this was a borderline
t‘gﬁsefand awarded Paul half of the money in the account with the other

halﬁgelng to Constance's wife. Had this not been considered a borderline
- case, Paul would have been awarded all the money in the account.
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nstrumg the settlors
- spoke ;g:heir intention? Or if
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Lortainty of intention 9

Practice example 1.4

A mail order company where customers
a separate account into which all mone

pald in advancs opened

Yy received from custormers
whose goods had not been delivered wers paid. The aceount wae

named ‘Customer Trust Deposit Account’ Money was only taken
from that account once the goods had been dispatched The
company went bankrupt and the liquidators sought a declaration as

to the ownershmof the money in that account

Who d nK is entitled to claim the money in that account? The

Lo
custo%@ho had yet to receive their goods, or the liquidators?

hese are th s of Re Kayford [1975] 1 WLR 279, where the court
Q that th arate account was evidence of intention to create a

. st. The @ ney in the account belonged to the customers.

N 4

Use summary in Figure 1.1 to help you remember the salient points

00 inty of intention.

The settlor must intend to create a trust.

Certainty of Intention

1 ':;érecatory words are generally insufficient. Question of construction
- looking at the whole context.

R , .
{ 'z’r{,d ure 1.1: Certainty of intention

AU |
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Make sure you know how to identify the trust progerty 3¢ well
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. identify how much 4
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1 :& SUbjeCt matter? i

N Boycs v Boyes
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. the court can save the tru
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T ommo Clice for a settlor to leave property on trust for their
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______ SERY I SACAN N — om th¢ p§Oberty. The property subject to the trust is certain sssuming
srvthing that is lef ‘e:ceased s estate after ]| @ lt hasbeen clearly identified. The issue is whether there is cartainty of
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‘n Re Golay’s Trust [1965] 1 WLR 1969, the testator directed that his
daughter should enjoy one of his flats during her lifetime and recesive 3
i'easonable income from his other properties. The court was willing to
| < :Qccept the words ‘reasonable income’ as being sufficiently certain as
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¥ h‘ey can make an objective assessment of the amount the beneficiary

Q s,_;; uld receive based on the circumstances of the case.
T »
| .%;-f
Ied to ° INE ﬂnal issue to consider is the different degree of certainty required
_«o s nding on the type of asset.
Interest Is

T m ° lble assets vs intangible assets
| | W ﬂ o ‘her area examinable in the SQE is the different degree of certainty

b qulred for tangible and intangible assets.

nty ’e);?‘ pneﬂcual interest

r’{&} g’*}nterest The case of

imple: the testator left

eUI@ ter Maria, ‘whichever 3 |
ughter uharlotte Maria died Key term: intangible assets
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2

rangible assetzd 2 trust of only part of their assgts. for exampe .

if 3 settior creatl ~tion, there is NO certainty of subject matter ypo.. "
of their wine co aere cle;"‘y identified, usually by segregating the, f,,r,.
tangibleei:ssstifk at demonstrated in Practice example 1.6. =)
the 1arg

Company ]USt heard that the COmpany hac

e into liquidation. The customer is worried about their order of -
gon

sses of wine placed and paid for just before the company e,
f::g lciquidation Must the customer join the queue as an unsecuregq
! « Y

creditor or is the customer entitled to their order?

According to the decision in Re London Wine Co. (Shippers) Ltd |
r1986] PCC 21, the answer depends on whether the company hag
segregated the wine ordered by the customer. It must be clear |
+hat the segregated wine was meant for th.e customer. If so, the
customer is entitled to the wine as the actions of the company |
demonstrated an intention to create a trust and the fact that the
wine was kept aside would show certainty of subject matter.

If the order had not been segregated, the customer is considered

an unsecured creditor. E

Having looked at tangible assets, we will now consider intangible assefs

Intangible assets | i
intangible assets are treated differently; provi eﬁxf’!‘f\gassets ate similar
there is no need for segregation. Practice exa f; 1.7 prqvides a usefu
illustration. ‘

Practice example 1.7

An employer agreed to give 50 of his 950 shares to his employee
The employer died before he could transfer the shares, nor did he
identify the 50 shares. Is the employee entitled to the shares?

NS as what happened in the case of Hunter v Moss [1994] 1 WLR
452, where the court had to decide whether the employer had the
subject mtou:“te a trust, and if so whether there was certainty of
a trust an: e thTeh @ court hg 'd that there was an intention to create
need fo shares were identical to each other, there was no
 S09regation and the employee was entitled to the 50 sharesJ

———

4
O

)

Ty
>

This principle applies to investment funds: thera can be a valid trust of
client assets held in pooled accounts despite a lack
allocation. The Supreme Court confirmed that issues
clarified later.

of individual asset

,-..F ’.C—?r?"_‘r!*/ t“%r a/c

Summary: Certainty of subject matter

Certainty of The trust property must be certain

property Different degree of certainty for:
* Tangible assets
* Intangible assets
Certainty of The entitlement of each beneficiary must be

beneficial interést | certain.

W' The court can assist if the beneficial interest
can be objectively assessed.

3 L

CERTAINTY OF OBJECTS
El

Tal‘jet'objects of a trust are its beneficiaries. A trust without beneficiarnes
\a'Yls. Where there is more than one beneficiary, the class of beneficiaries

must be ascertainable. The test to determine certainty of objects differ
for fixed trusts and discretionary trusts.

Key term: class of beneficiaries

Where a trust has more than one beneficiary but the settior has not
identified each and every beneficiary but refers instead to a class,
such as ‘my grandchildren’, ‘my employees’, etc.

e ——

Key term: fixed trust

In a fixed trust, each beneficiary is entitled to a specific share of the
trust property.

Key term: discretionary trust

In a discretionary trust, the trustees have a discretion on whether
or not to pay any member of a defined class of beneficiaries. The
beneficiaries have no automatic right to payment, only the right to
be considered by the trustees.

Table 1.2 gives some examples of fixed and discretionary trusts.
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Practice example 1.9

A settlon WhO OW”Ed A Company ‘?Sr%hh‘:?n"i 3 hee r::hr'ﬂ‘"—‘!f‘l Trust
for the benefit of ‘my employees and sx.srm i - rust

. /245, ana anvy relatives
of such persons’. Are the objects of thie +r.

ISt Cortainn |

You have been told that this is a discretionary trust snd

must apply the individual ascertainability test. Al the frustees need |
to do is apply the test to each Person in turn rather than to render |
a complete list of all beneficiaries falling within the descriotion As
you can see, it ch easier to determine whether sn ndividual

was an empl| ex-employee or a relative of such 3 person. The
trust is valid: |

therefors

o

summary

Fixed trust{

Test for certamty of cbhiects

Class ascertainability: trustees

Can compile a compiete list of 3l
peneficiaries.

g 6 fionary trust Individual ascertainability: can it be

said with certainty that any given '
l

individual is or is not 3 membper of the
class?

EXam warning

\lftheSQE éxam question requires consideration of whether the
-object of a trust is certain, remember to first check whether the trust

is a fixed or a discretionary trust before applying the appropriate
test.

. ‘s‘,: S

‘ Issues arising when ascertaining certainty of objects

There are four Important issues to remember when lQOkINg at certainty
of objects. These are:

t, Conceptual uncertainty

* Evidential uncertainty

1' Administrative unworkability

i‘ Gifts to individuals answering a particular description: the one-person
test.

We will now look at each in turn.

1l
14
N
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nty makes a trust void

n . . |
C‘OnCePwa' um?wlceﬂa’“ty 4l thef Wotr: e 0 the Settlq, | B
rhere iS concepneﬁciaries are too vague for the courts to APply, ~. Administrative unworkability
deSCﬁbe the beme guidance on Whether the fO”OW|ng poDUlar tGr‘m.\ ": :A A trust fails for administrative unworkability nvhere the descriotion jsad
law provides sqrtain: . el by the settlor is clear but the definition of beneficiaries is too wide to
conceptually C€ ~de' s considered conceptually uncertain, Earrty a class
. The term ‘frié ' ie considered conceptually certain. Similarly 1,
« The term jre,'aﬁv[e:o certain. ‘ A good example of this can be found in @ v District Auditor ex Parte
rerm ‘family’ is 8t nts’ is conceptually certain; ‘dependants: being West Yorkshire Met County Council [1986] RVR 26, where a trust for the
2 term -depeﬂdam part dependent upon the means of dNOther g benefit of the inhabitants of West Yorkshire (Population: 2.5m) was held
persons wholly or 111 & | to be void for adWpistrative unworkability.
« no conceptual uncertainty if: .
g no' ives meaning to phrases so the trustees can Identify ty. Gifts to indhividluals answering a particular description:
» The settior &t setee to hold on trust for my Facebook friengs' ‘- the ope-person test
class: 10 mytﬂ}i discretion to someone to decide who falls Within At ti %6}8 testatOnmay include a bequest in their will where each
. mesetﬂOfleﬁ;" e ee to hold on trust for my friends as determine. be ‘éj;%igry is entitled to a similar gift and the number of beneficiaries
medaSS"Tme.m. R s c@&;%ot affécththe size of each gift. For such bequests. conceptual
in his sbsolute discretion.. c;‘;e?"t”ainty idnoffequired so long as at least one person meets the criteria
- “\.‘ & .
: s/ uncertainty : ALV ? Fore Q'gmple. consider the following clause in a will: ‘€50 to be paid by my
?;’hze::tlzggg,duded a _clear description of the benefICIarlgs, there s \g g;‘gig’s‘fo any of my family or friends who has supported my business
tual certainty, but if the trustees are u.nable to determlne eXaptiy VEr the years'. Every person who meets the description is to be given
Concep the description, due to lack of evidence, there is evigem- JGE?O; the number of people who meet the description is irrelevant For
who eri:ntyeﬁofexample' ‘to the former employees of my nof, defyh: b’é’larification. see Practice example 1.10.
zon;ipany'i; conceptually certain but may be evidentially dneettain )

there are no records of the employees.

Practice example 1.10

o Bl S A SRV IGH A . P8 W, A testator’s will left paintings for any members of my family and any
¥, N T ny evieential unceftalnt) . . .
Extrhslcevideﬂce i.segmiss'b'? ::: F;:ce;la::d:pe:wgloym ght contxactNoay friends of mine who wish to do so’ to purchase at a reduced price. Is
So in our example, evidence mignt | S O

desec. %2

this valid for certainty of objects?
Q

This was the bequest in Re Barlow’s WT [1979] 1 WLR 278, which

Kev term: extrinsic evidence was held to be a series of individual gifts. As such, there was no
Key term: e

Facts or information outside of a written document like a will or a
tﬂ-’StdQEd. ro M, "1'{; IV,

requirement to establish all the members of the class, only that any
person wishing to buy a painting was indeed ‘family’ or ‘friend".

i Thus, there was no need to decide if ‘friends’ was conceptually
certain. This gift was valid because any uncertainty regarding the

class of beneficiaries does not affect the ‘share’ of anvone who can
prove that they qualify.

EXam warning

Candidates tend to confiate the concepts of conceptual and 4
evidential certainty so make sure you know the difference. R.ememb ]
that conceptual uncertainty renders a trust void but evidentlé' )
_certainty can be remedied by the admission of extrinsic evidence

—

Figure 1.2 provides a summary of what happens when each certainty is
lacking.
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