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[ ON IN INTERNATIONAL ARBITRAT )

OCUME 3 which disclosure was sought was in fact h“'“ﬂtcri;," DOCUMENT PRODUCTION [y |n TERNATIONAL ARBITRATION
tention pu Ul capture the pre-emi .
‘Mmco.:l\e of the arbitration. oct & request for disclosure because to ordey e 3,82 The IB': ::l:;cun‘:'ent o “n‘e); :s':"tcnt test on this point, to which questions of
ou ribunal may also rej ving of a final award, with - Youlq, hether @ reque “w33Ary -, required or otherwise im
380 A and in l"mc“mm° rendering 128 1 ". OUt yielgin, . w established by demonstrating the likely relevance and materiality of t:cm sl
delay the procedure, \d have o likely offect on the outcome. ™ If a tribypy) belie Ragy are ty of the evidence
tional evidence that wou ficient to decide a matter, further document reqq,, Ves i,
the evidence before if ‘lst:‘:hc ol awnl'd-m Y My ) Failure to meel the requirements of article 3.3
judzedtobe immateria 3,83 The third criteria of article 3.7 introduces an express “form objection” which is
(0 say an objection which may be raised whcr.e it is found that a request it
Other standards ol ihe formal requirements of article 3.3. The revised article 3.3 itself contains a number of
od in the past that some arbitration rules, §UCh as those foqu plcading requirements .that should be complied with when filing a request. Failure to meet
331 BB DR L be granted only if the evidence sought is necessary (, g the requirements of article 3. s that a request may be simply denied on its face as not
that a document :equest the requesting party than the relevance and materjy); i compliant with the stand d in the IBA Rules.'”
burden on 1Y teg; ractice for parties to object to a request as “overly broad™

a “higher dewater v V. |
Impose 127 This point Was addressed by the 7i enezuela 1CS|p Uribyg, arrow and specific” criteria found in article 3.3(a)(ii)."™ How-

. “The Tribunal further considers that in deciding whegh,,

3.84 It has been
when it does not me:.

when it opined as follows e s document, it should be guided by the Ty r r:,: ever, N0 Xp jon of t.his type 18 listed in article 9.2. With the additional language
it is necessary ‘°.°‘:d°‘;p:’°‘g (BA Rules. The Tribunal finds no underlying confli bgf""f- found in the Sion of icle 3..7 (and also article 3.5), the Rules now expressly
vance and mate:::lg e:\cfone  bunal will judge what may be “necessary” for dm::f* contemplate @n abjection uest is overly broad.

these °°°°.°‘?ts' hether the r'equested evidence is relevant and material. e O

by determining W rts to n@ ocument disputes

3.8 201 Rules: In exceptional circumstances, if the propriety of an objection

__________________———————'—"—"'—t. . A
: : : wards Claimant, it would not modify or influence in e be d ined ' '
payments Owners without satisfying their debt to JUENCE in any vy can be determined only by review of the Document, the Arbitral
the dec:st: of the Arbitral Tribunal.” National Compary (State X) v (1) Company A (State ), (2) Conpar Tribunal may determine that it should not review the Document.
i the Artrs e ), Final Award, ICC Case No. 11490, in Albert Jan van den Berg (c9, 1, R In that he Arbitral Tribunal '
(State ), (3) Comparn) 2013 Volume XXXVII, Yearbook Commercial Arbitration, Vol. 37, pp. 30-42 (\/s4 n that event, the Arbitral Tribunal may, after consultation with
Cawrcbldrbm'gﬁ;) o~ % the Parties, appoint an independent and impartial expert, bound
us:zlgmll. \ st of an arbitral tribunal as reported in JJ-CC Ltd v Transwesteth Pifiine to confidentiality, to review any such Document and to report on
Lexis 7090, para. 19 (Tex App 12 November 1998): “The panel held a hearing regarding this diseoy sy jee: & the objection. To the extent that the objection is upheld by the
in April 1995 to determine if this request would delay procccdinss. whether the request wasreaspnabic u Arbitral Tribunal, the expert shall not disclose to the Arbitral
i+ sompromise could be reached. After lengthy discussions with counsel from both sidés,the panc| i« JIC Tribunal and to the other Parties the contents of the Document
to allow appellant part of its requested additional discovery, but not so much thi 1edefled hearinpdsy SR
would be postponed.” See also the decision of the ICSID tribunal in £/ Paso v Argentind yherein it rejecid @ :
ther document production requests on the following grounds: “The informatiop-m,pe session [washiufhoN
to decide the jurisdictional issues raised by Respondent, and that, if the prg gditlgs would regch g General diselast
of the dispute it would be open to Respondent to reiterate the above ot p foduction reqdu?(: t-’;-‘: enerai @iscussion
f’;n%‘"‘)””“"'”’ Co v Argentine Republic, ICSID Case No. ARB e et YN 3.85 IBA Rules, article 3.8 allows a tribunal to appoint an expert to review sensitive doc-
126 Ruckersicherung-Gesellschaft X v Versicherungs-Gesellschaft Y, supra n. 42T d gision of the §¢ . uments for which an objection to production or admissibility has been made."' Tribunals
Federal Tribunal stated that: “arbitral tribunals are not obliged to admit further sts for evidence if
~conclude by ru of an anticipatory assessment of the evidence that the new ¢ i$ not rcl(c"vam:‘ :*
“erly offered.” See also: BSG Resources Ltd, BSG Resources (Guinea) Ltd and BSG Resources (Vi - 120 F : : for discio-
desrrooenioy . g ) or example, one arbitrator noted when confronted with a number of broadly worded requests ‘
 Republic of Guinea, ICSID Casc No. ARB/14/22, Decision On The Proposal To D isqualify Al d'\ 1?::?; sure, “the tribunalpmlcs that the Request to Produce as formulated in each such item . .. is not in confomity with
Arbitral Tribunal (2016). Claimant attacked the Tribunal’s independence and impartiality &1 art, 3 of the IBA Rules, and the Request to Produce is declined.” Grand River Snserprise: < %‘Js"’;‘;.“w“""
| - & v

luding that the production of the Emails and Deliberations (that until a few weeks g0 :;"j.m‘"j of America, NAFTA/UNCITRAL, Procedural Order, paras 3 and § (14 May 2007). Se¢ 430 08 5 0y
¢, e Republic, supra n. 79, Partial Award, para. 47, where the tribunal ruled that requests for -

al) will no longer meaningfully contribute to the resolution of the dispul

1 he fiercely contested issues in this arbitration.” /bid., p. 4, §24. m“g‘fc:\' ;}:ct;:x\':" °“‘°l3°'3 " ies of documents were inappropriate under the IBA Rules. >
: . M , : : '0 v v 4 . =
'.(". e decided that: “pursuing these issues of document p t:" ofered i 1 See: gt’»:tcr Gayff v Tanzania, supra n. 38, PtocchﬂC OIWNN: UNCT/1472, Procedural Ordee Na. 1,
id) make no meaningful contribution to the resolution of the disput¢ & s 18 See: It Lilly and Company v Government of Canada, Case he determined oaly By review
6 Claimants 1o address these evidentiary matters later in the proceedings bid., 35 e 07 33.81 (2014); “In exceptional circumstances, if the propriety of an objection can o e diiele
; i “[wlhile the Claimants may not be satisfied with the Tribunal's D“'S'O"'\m-sa ! of the document, the Arbitral Tribunal may determine that it should not review the dwum:‘d Sahidye
erse ruling is insufficier ' lity. as required Y A Arbitral Tribunal may, after consultation with the Disput Partics, appoint an independet objection.
SR AN 9 AU 10 prove a manifest lack of impartiality, | ' n&w tand to report on the
) 0" Ibid, p. 15 (“Confidentiality Advisor”), bound to confidentiality, to review any such documentit 1t o ) oy disclose
CSID Arbitration § §68. 10 the extent that the objection is upheld by the Arbitral Tribunal, the Confidentiality ACVISE

8tion Rule 34
> i.'t.:' be . »
’ .l‘ . "\ 7.. ‘ 2 ' -

-

Order No. 1, p. 7.
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e nature of the 10t B0 admissibility and production. As issues | Othf,
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Appointing an expert
3.86 If a party claims that a document may not be disclosed due to the o
legal impediment or other reason, a tribunal may decide to review the docume

: : . Ntin
before ordering its disclosure to the opposing party. :lhere is {he risk, however, thatcs ‘:l':;:ra,
action would subject the tribunal to accusations of bias or failing to treat the i

XlStean ofa

here a
complained that its counterpart had sent documents ex parte to the tribuna| In order 23:“
to determine an objection to production based on confidentiality, the Singapore “
In applications for production of documents, an arbitral tribunal often has 10 deal
~threshold questions’ on whether a particular document is in fact not relevant o whethal -
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%a declaration of his or her in P beu;::u &ing;;lm“;?
have, imthe past, felt comfortable appointi 1
: ) ppointing th retary e
this fu@demonstrating that it is e it
ext e tn'bunm’ IS at issue."* Not all tribunals may ap
. @ es, a u-ﬂms wish to appoint an uninvolved third
dome for several

, including the need to engage an ex

candi

an expert
Catter.!”
bunal to

prove of this approach. In
party as the expert. This is

This was the case in the Guy-

oundary delineation arbitration administered by the Permanent Court of

134 Ibid., p. 145.

. See also the decision taken

over which privilege had been claimed
in camera. “Owner, thereafter, requested the production of certain documentation, some of which Charterer
contended were protected under the attorney-client privilege and attomey work-product doctrine. The parties
submitted cxwpsive briefs addressing their positions and a Privilege Log identifying those documents that
Charterer considered were protected. On August 24, 2009, the Panel issued its Majority Interlocutory Ruling
granting some of Owner’s requests and denying others. It directed Charterer to produce certain documents
listed in its Privilege Log for in camera review by either the full panel or chairman at Charterer's option.™ /n the
Matter of an Arbitration between Scope Navigation Inc, and Standard Tankers Bahamas Lid, SMAAS, Final
Award, WL 5490766 (2010).
136 See: Glamis Gold v United States of America, supra n. 35, Procedural Order No. 8 (31 January 2006):
‘Oiven the numerous complications raised with an in camera review [of documents over which privilege is
faised], this possible final step in the procedure was suspended temporarily by the Tribunal ..~
f.137 “The expert should in all events be impartial and independent. He should be subject to the same conflict
g‘mwsﬂ\cubiﬂmw. Before accepting the appointment, he should likewise submt a statement
mmmmsmmbmmm”ummﬂom,“mUuofm&pmmummm
Rules gn 0&; Tnki:gz%vidence (art. 3(7))", in Albert Jan van den Berg (¢d.), /CCA Congress Series No. 13
(Montreal, » PP. 7 (2007).
,m‘::ool;')lfom Reineccius vaaaa for International Settlements, PCA, Procedural Order No. §, p. 1 (11

39 Giyana v Suriname, UNCLOS/PCA, Procedural Order No. 1, para. 4 (18 July 2005).
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DOCUMENT pRODUCTI

| for the appointment of
| the procedure , Ol an
desin;“ to follow in the discharge of his o

licited comments from the parties wh ‘and:,q
S : pasthavesm nen g &
However, tribunals in the I s of reference to the expert and sought inpyf °'°€tzng

b an‘ t’:r.:quired that the expert review the submission of each party g, that ;’Sct},%
terms

: . oiven 12 The expert is not to make a decision hir,
opportunity 10 be heard 1S glw.'ll-de £ “repo1l)1e” under the terms of article 3 8 ¢ ‘h"fSelf by

is rather commissioned t0 provl it, it may exceed its mandate by allow;

be made by a non-member of the tribunal who is not eMPOwere, Sy

deter minations to < vercome if the . Vi
parties to decide the matter. This obstacle may be 0 parties conge,, 3 {hf

t rendering a final decision."® g |
exge” The content of a final report will generally include recommendatiqp, ang g,

. : tents of the documents." Afier . .
' ions. without revealing the con R L Ving
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140 See: ICC Case No. 6497, supra n. 103, para. 3.62: “By its Procedural Ordinance No 3, with dctam ‘

. - ided to order an independent expertise. The arbitral tribunal decided in pyg
| :r:on. mb;mww difficulty appears (in particular, if some debits apparently CQI,EN:»
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.a. !‘l.

thev accer in principle with the expert to be appointed. In the affirmative Wral tribunal y g
appoint an mm %mpﬁm a time-limit of ten days to present possibly theif.gfGunds for Challg‘g:
such expert. In the negative, the arbitral tribunal will renounce to such experti weh attitude n(dn?
n consideration for its final decision.” \

" 141 Guyana v Suriname, supra n. 139, Procedural Order No. 3, para. 2 (12 O
142 Jbid., Procedural Order No. 4, para. 3 (12 October 2005). g
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‘Singapore High Court, Luzon Hydro Corp (Philippines) v Transfield Philippines IHe [2004) 4 SLR 705 consiée
 whether the communications of a tribunal-appointed expert, which arose out of an ICC arbitration, were 523
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Jure by @ parly to cooperale with expert
Fa

lure to cooperate with a tribunal-appointed expert on i
| 1:1 g:)auin ds for dmwing an adverse inference against pt;e ::nn-s
sutucwe in an 1CC arbitration where a party had resisted the disc
" opinion that they concerned, “business secrets over m
o ribunal appt?mted an expert to review the records
5. When the resisting party challenged the expert’s mg
1 as obstructionist and made its position clearin a

Ues of evidence May con.
'complymg PANY. This wae
Osure of documents Nased
| ancm: Which are noq n dis
IN question aft
ndate the tribyn

al regarded <,
following proce e

dural order-

our warrants the drawing of an
in regard to the determination of costs.

in taking documentary evidence

392010 IBA Rules: If a Party wishes to obtain the production of Documents from 1

person or organization who is not a Party to the arbitration and
from whom the Party cannot obtain the Documents on its own.
the Party may, within the time ordered by the Arbitral Tribunal,
ask it to take whatever steps are legally available to obtain the
requested Documents, or seek leave from the Arbitral Tribunal
to take such steps itself. The Party shall submit such request to
the Arbitral Tribunal and to the other Parties in writing, and
the request shall contain the particulars set forth in Article 33,
as applicable. The Arbitral Tribunal shall decide on this request
and shall take, authorize the requesting Party to take, or order
any other Party to take, such steps as the Arbitral Tribunal
considers appropriate if, in its discretion, it determines that (i)
the Documents would be relevant to the case and material to its
outcome, (ii) the requirements of Article 3.3, as applicable, have
been satisfied and (iii) none of the reasons for objection set forth

in Article 9.2 applies.
Related Rule
Article 27 UNCITRAL The arbitral tribunal or a party with the approval of the
Model Law:

arbitral tribunal may request from a competent court of this Sute
assistance in taking evidence. The court may execute the request
within its competence and according to its rules on taking evidence.

L—, == o=
145 ICC Case No. 6497, supra n. 103, p. 78.
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OCUMEN
yes regarding court involvement
General discussion . soternational arbitration is not necessarij Thres hold 2 jonal trib
raking of evidence 10 intermn? ricted only to the parties | Y Confy 4 g H'storlcall)’, lntema.tlona tri Umfls have been reluctant to involve |
303 1116 of the arbitl'aﬁo" nor 15 it res, stances whets: & party m mV0|\red i t:: 9 e ofeVidence‘ In this respect, a'fthlC 3.9 is often seen as a Méssure 0;’?3! Courts m
the t.ound;;’re“m arbitral eribunal. There arc ;nrt S orheexent thatai’\ seek t, i the fak ith this genefﬂl r‘eluctance, article 3.9 requires a party to G < 8t resort,
s bfts to obtain documents from P u: ;rbitration roceedi these docllmcnse ' [n lIn€ has shown that it is unable to secure the evidence itself * miounal onfy
s c;ua facie relevant and EVCR e toeki; to obtain l:he evidlgf o tibung mts mcrgiz Therefore on¢ may ask what steps must a party take o secure eyidence 1core
::dg;e such actions and/or B st‘eﬂessif a tribunal’s involvece. 3 ~uch Sitﬁ ¢ ill be discussed belo‘f” ot 8 patty May approach a court unilatera I*Cf e
Jestions may arise over the appropriate e ment ip, eVider AS Wa proval from the tribunal to secure evidence is controversial Theref. y without
;tnt:g qoutside of the arbitration, and also the contro ay €Xercise o er Su:; g::ocrle% g refers to @ third party from whom the requesting party “cannot ‘:f;;hc;e
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: ities 1 o 43 : nts on its OWIL . ould be that this Jan :
o ¢ of this article, a party may petition a tribunal to 5, i D c:mf btain volun roduction of the evidence from that thirdgszii 'riferr: z
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ision
3.94 Under the provi a third party if it meets a number of threshold req;

+no of evidence from ! : \ y ; § 'em
the taking s As is noted in this section, article 3.9 is the evidentiary ry|e that cg::s

cussed below.! :
g;:\ents lex arbitri provisions, such as article 27 of the Model Law, or other Nation

laws that authorise a court {0 render assistance 10 arbitrgtors, or parties in Securing do.. &
umentary evidence. While generally seen as a rule ?Vh.lCh empOWeTS a tribung] 1, ,
article 3.9 has also been interpreted as having a restrictive funcnon In limiting 5 pay's
freedom to approach a court for assistance m obtaln.mg evidence, without first Seeki-n |
the approval of the tribunal. The current version of th1§ rule replaces the text foung i, e
1999 JBA Rules that contained less detail.'** Finally, it shquld also be noted that arig), |
3.9 is concerned with the taking of evidence from non-parties a.md thus does not appjy ;,
a tribunal’s right to petition a court for assistance in taking evidence from a party i .

arbitration.

unal that it indeed cannot obtain voluntary compliance
om a non-party before it can succeed on a petition under

why a party may not obtain documents from a non-party to the pro-
down torthe simple unwillingness to get involved, there mav also be

| 0, as was noted by a tribunal in an ICC arbitration seated
ve to determine whether a court is capable of rendering the
I be discussed below, the assistance which courts are permitted
bunals varies widely between judicial systems, and in this respect
ant local laws is necessary.

:on. This is made plain by the 2010 version of this article, where it is stated that the
dards in article 3.3 and article 9 apply to a party’s request for assistance.™ Thus, any

B e e — ———— |
146 Sec: Mesa Power Group LLC v Government of Canada, PCA Case No. 2012-17, Procederal Qder N
3, §63 (2013): “The principal submission of the Respondent is that the Tribt.mal. should reject thé Section 178
documents. essentially because they have been procured without the authorization of the {ribunal through 1S
court proceedings in which the Respondent was not involved. The Tribunal has gr@?ﬁy-ﬁm somengf
Respondent’s concerns, but is unable to agree with the position as it has articulated’itihere.” However, if%
Claimant wishes 1o initiate new proceedings for gathering evidence or to make newsgequests for furthegevidiy:
in the existing proceedings, it shall seek the authorization of this Tribunal in a vo:} Ibid., §68
147 See: Eurofion Tekniska Produkter AB v Flexiboys I Motala AB, %2’ : |
- 148 Sec: The Lao People s Democratic Republic v Sanum Investme [20%3] SGHC 386 Singapore High
Court (2013), in which subpoenas were issucd for third parties in arbitration to testify andito‘prodtice documess
to the arbitral tribunal. The tribunal stated that “[a]fter the first hearing before me on . & J\nformed counse! the
1 was minded to grant the orders. I then asked counsel to agree on rewording the sub§§§s"i‘8‘rcﬂcct the suggested

150 Methanex Corp v United States of America, supra n. 7, Final Award, Part [I, chapter H. para 23

(3 August 2005).
151 Moreover, as noted above in regard to art. 3.3, it is generally required that a party obtan documents on

their own to the extent that access is reasonably open to them.

152 As will be noted below, however, there is authority to suggest that this language would encompass efforts
to gain the documents through legal process. See: Methanex Corp v United States of America, supran. 7.

153 Ibid., Methanex Corp v United States of America, Orders on Requests to Gather Additional Evidence and
to Reconsider First Partial Award, para. 2 (16 March 2004). The tribunal noted that Methanex had not satisfied
the prerequisites for obtaining assistance in petitioning a court under art. 3.9 because it had not shown that «
could not obtain the documents on its own. This was so, as it appeared that there was a reasonable chance that B
witnesses and documents which Methanex had petitioned for help in secunng would be produced by the adverse
party during the proceedings.

154 As was noted in regard to Swiss law by the tribunal in ICC Case No. 6401: “It should be mentoned that
Swiss law and practice impose a duty of confidentiality to the members of certain profession, that authon2e tem
to refuse to testify. It is generally accepted that the same duty authorizes them to refuse to produce documents.
The tribunal would then g0 on to note that courts in Geneva may have the power to hift such wnndc’t:g;hl}'- L

149 Article 3.8, 1999 IBA Rules: “If a Party wishes to obtain the production of

e A . uments from a person o
I e @ﬁ,ﬂﬂgm‘ﬂgg arbitration and from whom the Party cannot obtain the documents o =
own, hmnmm“ﬁmadaedby the Arbitral Tribunal. ask it to take whatever steps arc legsl
‘available to obtain the requested documents. The Party shall identify the documents in sufficient detail and stat
why such documents are relevant and material to the outcome of the case. The Arbitral Tribunal chall decide o8

ﬁmﬁ!ﬂ;ﬂtﬁ the necessary steps if in its discretion it determines that the documents would be rek-
vant and material. " Both the 1999 art. 3.8 and the present 3.9, provide a procedural link between the rules of &
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m“m}lﬁg ) adado L ‘courts 1o assist tribunals, and parties, to obtain evidence. [n this respets ngNo. 6401, Procedural Order, Dominique Hascher (ed.), Collection of Procedural Decisions i
the rules of the arbitration are 10 be seen a congrucnt with such laws, This point was made by an [CDR 7% " 1993-1996, p. 156 (2nd edition, 1998). . bt~
o | | not su o 5 English courts have also held that a subpoena issued with the permission of a tnbunal or 3 .
attend a hearing and produce documents should be narrowly construed, similar to the mannet 1
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meet the criteria of article 3.3 of IR

: A not possible to obtain the documents in question w: e
request f“‘"‘dixm;' ihat it is narrow and specific and seeks documents mlc\R““\ i 1 Without initiatin

3,102 .l:bi (rators May consider national laws that authorise a

» L - 'ma' - -
ny, infer 1a, oreover, in addition to this, the Detitian:. Mg d llow it to ; COUrt 10 assist 3 o
which 1§ 10 S50y : .1 10 jts OUtCOme M : : “‘Omng P‘“I .« the taking of evidence or allow it to issue Subpoenas itself In thi ’ e
material 10 the person O.'Wnon to whom the peyiy;,, - ™ bunal ﬁmc:: 27 of the UNCITRAL Model Law countenance court acc: (1S regard, laws

N 161 - . 2 tribe

aimed is in & position ¢ - > 1N the m‘:hc taking of €¥ oo HOWC‘(';E.lhe lev.¢| e assistance available under nation:l il;\‘:l

Mbc jon, custody, control). ise when a petition to a court f; " ar to article 27 will vary accorcing to jurisdiction. Some courts may interpret g

09 Given the complications that anse W B S Yotnest £ Or ASSIStance ¢ UM ¢ legislation, which 1s Slﬂlll?r to article 27, as not permitting court assriz o

: vtht& a tribunal may determing t0 postponea t;i e mfl:q est Or court aSSiStan: Jocumentary evidence,'® whl!e others may make provision for only 'im|{:cc 10

o+ i certain that the evidence that is sought is sufhic YR0L 10 & party’s ., secure ly prohibiting pre-hearing disclosure to be ordered on behai e~

e fthe matter.'"’ o tance, EXPIC have accepted a I ' : @if of an arbitral
material to the outcome O cibunal,'® whereas others cepted a more liberal interpretation, '«

3103 In : on 7 <l>f ;he chcral'Arbitration Act, the US provision

The scope of article 3.9 that roughly oon:espon o article 7, h.as reccl'vcd varying interpretations by dif.

: uthorises the arbitral tribunal to take “wh ¢ level of evidentiary assistance may be given to an arbiral

3100 The text of article 3.9 authorises Vhateyer Steps an es that a tnbunal may issue a subpoena to an individual {0 appear

legally available to obtain the requested Documents”, or in its place, authorise

: " : a party case to bring with him or
take such measures itself. The term ulegalty available” steps is generally. Seen as Tgx\m‘: Tk go D AR r?al TR t?nem:::s:,oo:s :ect:ri docu-
reference to utilising national or domestic e tha.t aﬁ'ord.a mWal th‘e FIght 10 isye Sub. osure O ery that may be ordered pursuant to th;s ov' 5 s
poenas or otherwise petition a local court for assistance In taking evidence, The Options ad @o&iﬁon that this subpoena power includes the a':? 1§|on. some
may be wider. < 11ty to request
-

. uments. Other circuits ha ied wide-rangi :

3.101 When confronted with the scenario where a non-party who bears a re|a e ve denied wide-ranging pre-hearing
with a party to the arbitration is in possession of the relevant documentary ¢Vidence
a tribunal may consider exercising its authority to assist in obtaining disclosyre of the

, documents. A tribunal may, for instance, order a party to the arbitration who i AVage
ﬁ.; of the location or type of documents in possession of a third party to make tha &%
‘ . }

iOﬂShip

- .

without said third party or the required documents.” ICC Case No. 12761, Procedural Order of 12
, ICC Bulletin, 2010 Special Supplement: Decisions on ICC Arbitration Procecdure p. 73 3
61 Article 27, UNCITRAL Model Law. '
162 See: the discussion by the tribunal in ICC Case No. 6401 concerning the non-availability of assIstance
?bs?mmgdommcntdxsclosute from a third-party from local courts in Switzerland ICC Case No. 6401, supra :
163 As an example of the English view, see: BNP Paribas v Deloitte & Touche. supra n. 36, p. 236: “This
clause [art. 27] is dealing with the taking of evidence and not the disclosure process. The taking of evidence is
medpyﬂnmmgofasuppoemmpmducq for introduction into the evidence, particular documents. Thus
up43glmeﬂ‘ean?thsAmde. There is nothing in the model law which suggests that the court should assist
;mh the ptm:‘ gmm;gmon% cou:iv.bl;\e also adopted this view in the past. See: Vibroflowsion 4G
Express (v in ' trbiras
VoL XX, p. 287 (1999), Q Jan van den Berg (ed.), Yearbook Commercial . on,
. Cﬁ In Alberta, Canada, an opposite interpretation of art. 27 was arrived at in Jardine Lioyd Thompson
b in, ;‘:{_’m n. 157, pp. 40-41: “The ordinary and plain meaning of evidence includes evidence gathered
y Way ‘;f iscovery. In Alberta such evidence may be read in at the trial or otherwise used in pre~inal appir-
cm“'({"& th:hc drafters of art. 27 had intended that assistance would only be given for taking evidence at the
& they could have expressly said so. This distinction was not made and in the context of an arbitration
2. muﬂed in Alberta, the word “evidence’ must be given its ordinary meaning which includes ail
ad =y pre-hearing or at the hearing itself. Article 27 should be interpreted in the light of its objects
meivme e tri:m obvious purpose of art. 27 1s to facilitate the tribunal in its search for the truth. | do mot
2 0ot of Law. » nal has any less desire for, or need for, the truth to reach a fair and proper result than does

mation known.'® Or to the extent that it believes a party to the arbitration js cfpa

& $

‘obtaining the documents, a tribunal may issue a procedural order requesting the Jfy 1
‘take reasonable steps to obtain and disclose the documents.'*® Furtherm &t‘&xﬁe extent
E; 9

-

that the tribunal believes it would be effective, and would not violate onfidentialin &
‘obligations, arbitrators may send an inquiry directly to the third eking disthure
‘of the evidence.'® -

.t aims at allowing te
In number of companes
rt the Defendants’ case”™

lmc:ml6s m%al&“h“bk‘ v Syndicate | \ ’
’ ommercial Di 102, supra n. 159, p. 213. See also the following excerpt from Report of The
the position 0$Us al Disputes Committee of the Association of the Bar of the City of New York summarsing
”“‘Mﬁmm}‘mwuml this issue: “Two main issues have confronted courts under § 7. The first issue is whether
conflict regard; tTALOrS 10 compel pre-hearing document production or testimony from noo-partes. There .3
WcmmmmmmmmmmmmmMummxm\'«tms«\mm
WW&Y"“MMWMMW‘ arbitrators 1o order the pre-hearing production of doxumnes
: "m;m'mmbeMNpmvidcdmwwmmm}ua

Sraaldie .thethbcdmds Ministry of Fomgn‘-fﬁﬁ
“hm treaty. Supra n. 50, Final Award. S¢¢ &5 3
Case No. 12761 affording itself wide authority to requss! A:d

on the petition of a party, the Arbitral Tribunal may ¥
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ibunal may simply authorise a party
. article 3.9, a tribunatiney s !
e ly to a court for assistance. In so doing, a tribunal may g W
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' AT 0%
punal authority over ancillary evidence gathering
u .
(06 The tribunal is vested with authority over ayid
3

. en

ding its acquiescence to s.uch an actlont. Nevet:hele.ss, the. ®Xteny o;mh.“ ' jaries of the lex arbitri and the agreement to arbitrate, [ t;igt : ;‘t’;"f;‘f" Within (he
directive rc«; :nvolvement in subpoenaing documents or otherwise Petitionip, a1, poun “ricle 3.9 (and its predecessor article 3.8 of the [99q Rules) has be BIC presump,
bunal’s a;f“‘losm of them may depend on the requirements of the relevan doncm,n tion,.ct a party’s right to unilaterally seek assistance from a Court without N intempreted 1
to onclct‘th lsfnsmce of section 7 of the Fed?ral Arbltrat.lon Act., th? tribung) mus\c§xi¢ restri g ol This issue com‘es to the fore when a party seeks to utilise dopcm‘,'“’”” from
law. h{, e la, <ohareas & Similar pmvisic.)n in the Enghsh. Arbitration Act SGCtiot Sigy the mit (0 seek assistance directly fr.om a court in securing evidence from '::S:lc laws that
d:; v?cll mt a party itself, with the .acqmescence of the tribunal, may issye the Sut? 4 allg\‘l’m One of the most v!/iC!e-mnglpg laws p.erm.itting a court to assist a - m; ;‘Va;thpar“
ﬁu“ Article 27 does not make sqecu.ﬁc’reference .tcz\ tll:e procedure to be fOllowcd b\P?e- | viéen ce for potential use in mtemait:gnal.arbltra'nfm 1S the often discussed sectio;gw l‘);:;gm_gf
tribunal, but the practice in some J““Sd‘cnons-wmcl a;,\e e.n.acte.d the Mode| Law js 1},he ’cl'itle 28 of the t,j"”ed iles .Code. This provision permits federal courts in the L’nit:d
a party, following a procedural order by.the tnblmad.a gaa e v do'so, May purgys lh& States 10 potentl.al ly -Order -rangmg US: style discovery on behalf of a party to an
subpoena on its own.'*’ For reasons owing bl ‘31110.)’, C<l>st, and need to Maintaj, ie | international arbltr?non. Ic L, Xtent that this lav{ or other similar Jaws itar
neutrality, a tribunal will likely wish to limit its actual involvement in the pr §

OCQSS o
little as possible. .

3.105 Two additional issues regarding the scope of article 3.9 are Wworth fy
eration. First, the language of the rule shou!d not be. mterpr.eted as implying
a tribunal to pursue evidence in the possession of thlt:d parties. Bo%h domest;
international tribunals have recognised that irrespective of the claimed (or

: rts for ass;
rther coneiy | the 1999 version of the Rules made no specific s
g
a duty Up]i; | to approach a court for the purpose of obtaini

C COurs 0 apply where a party needed assistance

EVen proyen n(the same language appears in the new
orobity of a piece of evidence, the decision to order, or to authorise, further anemms’;i | es now states that, in addition to petitioning a tribunal for help in

disclosure through the courts is within the tribunal’s discretion and it may declip. ol disclosure, a party “may . . . seek leave from the Arbitral Tribunal

further measures if it so chooses.'® Secondly, the question has arisen as to w ’0 ake such steps itself”. In a simil.ar vein, article 3.9 states in its final sentence that “The
3.9 would prohibit an attempt to pursue assistance from a court without the ¢ Arbitral Trit shall decide on this request and shall take, authorize the requesting Party

In obtaining evidence
article 3.9). However

|
hether aric), :
Onsultation g 3

approval of the tribunal. That issue is discussed below.

der'any other Party to take, such steps as the Arbitral Tribunal considers appro-

to OF
( pr% he additional wording appears to presuppose that a party to the arbitration may
ithout the prior acquiescence of the tribunal.!”

\

2
QU

hearing before one or more of the arbitrators. The Fourth Circuit has suggested that a federal court'may compe!
a non-party to comply with an arbitrator’s subpoena for prehearing dqcumcnt production Q:ffl.cﬂ'imon,\' upoe
showing of ‘special need or hardship’. In New York, the Appellate Division for the First'D€partment, PUrpQste, Q
1o follow the Fourth Circuit, has held that, under § 7, courts may require pre-heari dﬁhméiﬂ'producﬁm and:
timony from non-parties in cases of ‘special need.’ The Sixth and Eighth Circui \ave.concluded ﬂmubhﬁ
are authorized by § 7 to issue orders requiring pre-hearing production of doc from non-patties, B have
not addressed the question whether pre-hearing testimony is also pcrmittc&ican Review of Infénationd

T ——

169 28 USC § 1782(a): “The district court of the district in which a person resides or s found may order him
10 give his testimony or statement or to produce a document or other thin

g for use in a proceeding in a foreign or
international tribunal, including criminal investigations conducted before formal accusation. The order may be

made pursuant to a letter rogatory issued, or request made, by a foreign or international tribunal or upon the appli-
cation of any interested person and may direct that the testimony or statement be given, or the document or other
thing be produced, before a person appointed by the court. By virtue of his appointment, the person appointed has
power to administer any necessary oath and take the testimony or statement. The order may prescribe the practice

Arbitration, Vol. 20, No. 2, pp. 422-423. .\
166 Title 9 section 7 of the US Code, reads in part: “Said s

. cuo hall"issue in thémame of the arburaie and procedure, which may be in whole or part the practice and procedure of the foreign country or the interna-
o arbitrators, or 8 majority of them, and shall be signed by the arbitrators, or a majaxit$,of them, and shll tional tribunal, for taking the testimony or statement or producing the document or other thing. To the extent that
directed to the said person and shall be served in the same manner as su th

e . poenas taappear and testify before &
courL™ Section 43 of the English Arbitration Act reads (in part): “A party to arbitralproceedings may use the s
court procedures as are available in relation to legal proceedings to secure the‘att@udance before the tribuna! o
mm”ﬁ”“my“ to produce documents or other material evidence. This may only be oo

¢ order does not prescribe otherwise, the testimony or statement shall be taken, and the document or other thing
produced, in accordance with the Federal Rules of Civil Procedure. A person may not be compelied to give h"
iestimony or statement or to produce a document or other thing in violation of any legally applicable privilege

ris may be implied from the actions of the arbitrators, Hong Kong courts have tended to waive &
requirement of formal approval. Vibroflotation v Express Builders, supran, 163,

167 Jardine Lloyd Thompson v Western Oil Sands, supra n. 135, S——
~ *9% Asnoled by the ac fioc committee in the Wena Hotels v Egypt ICSID annulment .apphcauon. “ff Af“‘

gzcovcry 1s sought resides or is found in the district of the district court to which the application is made; (2) the

covery is for use in a foreign tribunal; and (3) the application is made by a foreign or international tibunal
or “any interested person.” 28 U.S.C. § 1782. Respondents do not dispute that these statutory requirements have
“MEL” See also: Re Broadsheet LLC, No. 11-CV-02436-PAB-KMT, 2011 WL 4949864, at *2 (D. Colo. Oct
18,2011): The Court also “may take into account the nature of the foreign tribunal, the character of the procesd-

. v Ul Mo 170 See: Re the Republic of Ecuador, No. C 11-80171 CRB, 2011 WL 4434816, at *2 (N.D. Cal. 23 Scptem-
ﬁ“mﬁﬂbwuﬁww of the other parties.” Where the cooperation of a tribunal wi ber 2011): “A district court may grant an application under 28 U.S.C. § 1782 where (1) the person from whom

'Ngs underway abroad ivi ' | the court . . . abroad to U.S. federat-court
 call for evidence on any item the outcome of the dispute . .. The AP . & dnderway , and the receptivity of the foreign government or S | ,
- o5 10 demonstrate the existence of mry rule o?pmsm \cv}(:iuclﬁ-ould have put the tribund unde m?nacll ssistance, [, .. ] Finally, although the subpoenas request many categorics of documents, the Court docs
Rembli o £ > call for further evidence concerning Mr. Kandil [an alleged witness).” Wena Hotels Lid" % T oo face the requests are “unduly intrusive or R s oversight 10 control ovee s
- Republic of Egyp, ICSID Case N ARB/98/4, Decision. S also: the commt olficial comments of the Review Subcommittee state that: “Ult s o
LT S :ji:. artqﬂ‘w - MonAnn R (3002). Se< Process should remain with the arbitral tribunal. However, there may be circumstances under which & party 8
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3.109 in Me"”"‘?t; intention to seeK court assistance in securing docum
nmmced i
tor-party an

: ission of the tribunal. In this jng,
- t obtaining the permi Nee
ron 1782, without firs

the investor-party interpreted article 3.8 of the 1999 Rules as reqi
clear that in

. a tribunal before unilaterally petitioning a ¢ 0 nn;i
PEY fi’“'fh"?z;p&rzv;mm agreed with the inve.stor-?arty’s t{?demtanding i?:r:}u.
tance.’ - lﬂ athe view that the quallfyiﬂs 1anguage in article 3.8 from WhOm the qut
i wm the Documents on its own”, assumed that a party was free on jis OWn m?
:nan;:licaﬁon such as the one under section 1782.‘;'1’ R N
3.110 The Methanex interpretation Was not fo lowed 1 tral district coyy dec
siox; that interpreted article 3.8 of the 1999 Rules In rf:gard 120 a pk}ez;mon filed in Conm: -
tion with the ICSID arbitration, Cara{ube v Repubh.c of aza tc.m, In this case il
investor-party initiated a parallel section 1782 appl.ncatlon.to obtatn mﬂher eVidch .
t-om the state-party.'™ The tribunal was pres?nted ?nth the investor’s ,dCClSion 10 begy |
the section 1782 application post facto, wh.en it received the state-m S Tequest (g R
the investor-party to desist from its apphca.tlon to the court. The tribunal declineg ol
do so. but noted that “whilst the tribuna.ul might have been mmde.d to ﬁpd that it o !:
consent should have been sought by Claimant before the presentation of its Sect
petition, the Tribunal concludes that it is not necessary for it to order Claiman,

Ny

: -

y It \kk

on 1782 {

178 10 Ceage ©

and desist from the US action.” A 05 |
3111 The matter was then heard by the US District Court for the District of Columby
In its decision denying the application, the District Court noted that Caratube’s unilaery) &

petition had “side-stepped” article 3.8, thus undermining “the Tribunal’s contro] gyer the 2

discovery process.”” In a footnote to the decision, the court further interpreted artjcl 14
of the 1999 version of the Rules: .\ , |

\ M
Although Caratube does not make this argument in its briefs, it prcvi.ously contended in 3 ic?xu ."
to the Tribunal that the IBA Rules anticipate that parties may seek unilateral discoven i a s
tion 1782 petition. Specifically it noted that IBA Rule 3.8 applies only to disco{;wffrbnm entities .
‘from whom the party cannot obtain documents on its own’, and asserted thﬁh&*’!@xt anticipag ‘i
that parties may file section 1782 petitions to obtain such discovery. The Court.disagrecs; thete: ",
ter reading, given the context of this rule, is that the sentence refers t 0 obtain dociige

without legal process.'” &O

positioned to undertake such steps, including, for example, 0 presence in
ommentary on the revised text of the 2010 IBA Rules, supra n. 61, p.W.
172 Methanex v United States of America, supra n. 7, Final Award II, chapter

A73.000d:; =pwg i
174 Reay | / gr?’”\bmlo'm Ol Co, 730 F. Supp. 2d 10

20000 NN

175 Ibid,p. 104, |
176 Ibid,p. 108,
- 177 Ibid See also: the decision by the Illinois Court of Appeals, where the court was seized of the issue. mer
alia, of whether it ought 1o approve a petition for discovery by a party who had a dual role as a litigant in a peoa
1CC arbitration and in state court proceedings. In consideration of whether it should order the discovery, the cod!
m"““ﬁkmuw essentially to side stepping the rulings of the arbitral mw*t‘
-h“m' “MM discovery in the declaratory judgment action prior 10 the rc?oluuo:h :
edying Action [the ICC Arbitraion], plaintifs would then be allowed to ‘lay the grounduwark. o X5
ind circumyent the discovery rulings made in the Underlying Action [the 1CC A%
Would benelit the dual-role Reinsurers participating both as plaintiffs in this &% %
snderwriters at Lloyd's London et al. v Boeing et al., supran. 44, p 50.5¢¢

QW |

.

0. 10-0285 (US Dist. DC
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o to the Caratube court, therefore, the reference in <o
3112 Ac;z;dulggcnlﬂfy evidence which a party cannot “obt:icnc ,m_ T;'; 3: :f"thc 1999
Rules tgod a5 referring 1o docuqlents wl:nc.h cannot be obtained by means othe nh, P
unders: e voluntary p.roductlon). This is, of course. a more restrictive rul,',{gt t ;:: legal
: sb the Methanex tribunal. : , g
gwscl;lsy However, it is arguably more consistent with the 2010 v

hat a party may “seek. leave from the Arbitral Triby
cle %l: :mmi ral Tribunal shall decide on this request and . .
or “The Af

authorize th .

cuch steps”, this language presumes that any attem © requesting Party

.-ou;h.lh.e courts (¢.g., through section 1782) should fall under
th

T ame nt Of ew‘dence ObtaiQ' unauthorised ancillary Iegal process
re
’ ratu

3114 The tribuga @ be considered how it might treat evidence obtained
trough a non-authongedancillary legal process. The tribunal commented that it woulg
have to conside r any evidence could be admitted “havin

> . g regard to its obligation
. ., particularly the need to allow the Opposing party to

e —

¢ High Court in relation to a request

| . by a party to a SIAC arbitration 1o unilateraily
at an arbitral hcapng. Here the court alsq noted that to act on the petition would n;

‘ roitrator, it was clear that the
on the procedure to be adopted with regard to the calling of witnesses. These

al terms by which both parties entered in good faith, and to circumvent and sidestep these
hions Secmed to obviate the very purpose of entering into such detailed directions with the Arbitrator in the
- epnlate ” Michael Hwang and Zihua Su, “ALC v ALF, SGHC Case No. 231 (2010)". A Contribution by the IT4
“?4 »f Reporters, para. 29, For an opposite result, howcycr, se¢ Re Ecuador, where in 2011 a US district court
constdered a request for assistance under s. 1782, to obtain documents held by an expert retained by a party to
n UNCITRAL arbitration. The court found in this instance that rule 3.9 permitted a party to take measures on
its own to obtain documents via a s. 1782 application. The relevant portion of the court’s reasoning is as follows
“There is no provision in the UNCITRAL Rules for production of documents from a non-party. Article 3, of the
Rules adopted by the ‘Members of the IBA [Intemational Bar Association] Rules of Evidence Review Subcom-
mittee,” which the tribunal may consult on an advisory basis, only applies to the process of obtaining documents
from a non-party ‘from whom the Party cannot obtain the Documents on its own . . ", and the party may only ask
the Tribunal to “take whatever steps are legally available’. Ecuador can obtain documents from Dr. Hinchee by
means of § /782, Thus, on its face this rule is not available to Ecuador to obtain documents from Dr. Hinchee ™ Re
Ecuador, supra n. 78. Therefore, the court reasoned that this rule does not prevent a party from taking measures
o its "own”, such as lodging an application under s. 1782, to obtain documents (the opposite conclusion to what
was reached in Caratube). Further, the court took note of the above mentioned position adopted in Methanex to
find that the arbitral tribunal would not consider that a s. 1782 application should first be approved by the tribunal
In the view of the court, the Methanex t indicated that it was the inclination of the arbitrators to permut
the courts in the US to determine the propriety of such applications. ‘
178 Inthe case Re Rhodianyl, a US district court denied an application under s. 1782 even where the pehiion-
ng party argued that the evidence it was seeking had been ordered by the tribunal to be disclosed, and was being
Withheld by the adverse party in breach of its procedural duty to observe the tribunal’s procedural order directing
disclosure. The district court still denied the application, noting that the tribunal had the necessary authonty 1
compel production or otherwise draw an inference, because the party from whom the discovery was sought was
4 party to the arbitration: “While applicants allege that re have refused to comply with discovery aries
of the Arbitral Tribunal, the applicants also have an effective remedy for such alleged violations by ’“m:f:i
adverse inference from the Tribunal. And indeed, applicants have followed this route, and requested such
¢, The court finds that the requested information is not “unobtainable absent § 1782 aid.™ The clear mferencs
bb““*“?ydlecoin’svkw.islhuﬂ\euibmm'samhmityomtheMwsuﬁcmgﬂﬁmmﬂ”‘ ~
mmmmmhﬁuhm‘)ﬂn& and thus, unless the tribunal sous'“‘“‘c $ :, SIS
Was not prepared to assist the party secking the documents. Rhodiam, supra n. 36, p. 3=
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this respect  tribunal would most hl:::ly consider the potential Probatiye Valye O\fcn B not ?o!; of the Rules, merely authorised tribuna]s 1, request 3 S article 3.9 of the 16¢ ”
: v it |
evidence before ruling to exclude it. Slgh yers

General powers of a tribunal to order disclosure

Article 3.10 2010 IBA Rules: At any time before the arbitration is concludeg, g, Vg
Tribunal may (i) request any Party to Produce Docum; hitryy
request any Party to use its best efforts to take o (iii) i“e';fu' i
any step that it considers appropriate to obtaip Documey, ;ﬂw. N evidence
any person or organisation. A Party to whom such a b o . ; . appropriate
Documents i addressed may object to the requ. forr::::; ::: ma ” esto ents from a third-party, which may include seeking coyrt
set forth in Article 9.2. In such cases, A r¢; assistance. 2 :
l;; S;:::’;' apply correspondingly. ERgilicle 34 0 Artig .117 Undeg subparagraph (ii), a tribunal may also réquest a party to yse its best efforts
Other Statements of the Rule " (including.ancil legal. pfocess) to obtain docments. Presumably a tribunal would direct
Article 27(3) UNCITRAL At any time during the arbitral proceedings the arbitral arequ arty only if it felt comfortable with the burde
Rules: tribunal may require the parties to produce d

Ocuments, exhiffion (see ¢

other evidence within such a period of time as the arbitpab.ai " Q
shall determine. J | 6
,q\:b* . 183 See: Bear Creek Mining Corporation v Re

A

@) .
4 : N
%md In relationgod| dx.

C évidcncc, !‘\\'oul,d have 1o be

179 See: generally comments to art. 3.11.
180 Sec: generally comments to art. 9.2(g).
181 See: the example of an UNCITRAL tribunal sitting i !

s0: the procedural rule adoptec tribunalmCC Case No 1229

parties of their obligation to sulimit ' Svidence obtaiged from third-parties by
hearing. “The Parties acknowledge th possibility ofisubpoenas being necessay
parties which are not parties to the present arbitraty I\ e Parties should endeav

1o conduct itself in good faith in the taking of evidence”, Other mbunfls
left the door open to challenges to the admissibility of such ﬁ:
article 9.2(g) of the IBA Rules. “[T]he Tribunal does not believe

of their filing ~ all the Section 1782 documents that the Claiman rﬁ

sole reason that they have been procured though court proceedings. Once the ldo P

 the nt will be able to object to them on the basis of the IBA Ru.c:\ v

icable rules of arbitral procedure . . . Finally, the Tribunal ag“f’rmé

s e U] by the Claimant to obtain evidence on Section 1782 be E,Jr:zﬁ

Supervision of the Tribunal.” Charles H. Brower 11, Mesa Power Group, LLC "f{:{um
High Court, 28 March 201%, A contribution by the ITA Board of Reporters, |
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der No. 20, as régorted in (28

. public of Peru, ICSIT)FCasc No. ARB/14/21, Procedural
Order No. 1, §16.4 (2015): “The Tribunal may call -

State of Bolivia, PCA Case No. 2013-15, Procedural Order No. 2, §19 (2014): “Section 6.1 of Procedural
Order No. 1 provides that the Tribunal may use as a guideline the IBA Rules on the Taking of Evidence in
International Arbitration 2010 (the “IBA Rules™) .. .". See also: Cortec Mining Kenya Lid, Cortec (Pty) Ltd and
Stirling Capital Ltd v Republic of Kenya, ICSID Case No. ARB/ 15/29, Procedural Order No. 1 (2016). §15.10

“The Tribunal may call upon the Parties to produce documents or other evidence in accordance with ICSID
Arbitration Rule 34(2). In that case, the documents shall be submitted to the other Party and to the Tribunal
in accordance with §16 below and shall be deemed on record.” See also: David Aven et al. v The Re fic of
Costa Rica, Arbitration Proceeding Under Chapter 10 of the Dominican Republic-Central Amenica-United
States Free Trade Agreement and the UNCITRAL Arbitration Rules (2010) (UNCT/15/3), Procedural Order
No 1 (2015), §15.4: “The Tribuna

: | may call upon the parties to produce documents or other evidence withm
such a period as the tribunal shall determine.”

184 See: X, (International) v A. .44 396

Commerce (ICC) Award filed before the First Civil law Court of the Swiss Federal Tribunal. The Swiss Federal
Tnibunal stated that “in the Procedural Orders under appeal, the Arbitral Tribunal ordered the production of 2

ocument under the control of the Appellant. In doing so, it relied on Art. 20 (4) of the rules of arbitration of the
ICC (hcrcgﬁcr. the ICC Rules) and on Art. 3 (10) of the IBA Rules on the Taking of Evidence in lqmt\m\‘ﬂfl.
g°mm°f¢l{ll Arbitration.” On adverse inference, the Swiss Federal Tribunal stated that “{1]f'a party fauls © ;ﬂxt

UCC a pertinent document without satisfactory reasons after the other party requested its production or W ‘n;
ing tg .13 bY the Arbitral Tribunal and has not objected in due time, the Arbiral Tribunal may infe Finaly
‘;E tso ATt 9 (5) of the IBA Rules that such document would be adverse to the interests of that p:r:.t‘.w\-t
oy Wiss Federal Tribunal Stated that the IBA Rules are exclusively aral in nature ‘é‘g g‘ Because the
5 &uggﬂsequenﬁy, It is not a decision that can be appealed within the meaning of Art. 77 BGG

nce cs Fodersl Tnbunal
on of eyi Vi al before the Swiss Federsl
WaS rejected evidence was not a matter capable of appeal, the civil appe

/2012, a civil appeal from an International Chamber of
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