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Introduction: Evolution and Reformulation
in the Legal Construction of Personal

Work Relations

This work provides an analysis of the ways in which personal work relations are
constructed in English' and European” law. The two key notions o¢ ‘personal work
relations’ and of the ‘legal construction of personal work: reiations’ will be
expounded in the course of the work; the purpose of this Iatreduction is to open
an account of the objectives and methodology of the warl:,-and to explain how it
will be presented in the succeeding chapters.

The objectives of the work could be identified i1 various different ways, and at
various different levels of ambitiousness. As v !l-have been apparent from the
Preface, the objective might be stated, in onc sense, as the production of a third
and expanded version of the first authoi’s verks on The Contract of Employment’
and on The Personal Employment Centiuct, this time placed on a European
comparative footing. However, this.cniy really serves to describe the programme
of work in which we have engaged, racher than its ultimate goals. We found that the
carrying out of that programme ot work required us to reflect at length and in depth
as to the rationale for the'woils, and as to the insights which could be derived from
European comparative reflection. This was necessary in order to feel confident of
the validity or utility’ of the changes in scope and methodology which have been
made as between this‘work and the previous versions of it.

As the result of those reflections, we have come to identify the objectives of this
work in a more ambitious way which is free-standing from the previous versions of
the work. Our aim has become that of trying to provide a foundational analysis
of the legal construction of personal work relations primarily in English law
and secondarily in European law more generally, starting from the English law of
personal work contracts, and comparing that with the corresponding bodies of law

' We use the term ‘English law’ to refer to the law of England and Wales. The treatment of ‘English
law’ in this work is broadly speaking applicable to the laws of the United Kingdom at large, but we do
not assert that this is precisely the case in all respects.

In general in this work, we use the term ‘European law’ to refer to the laws of Member States of
the EU. In Chapter 10, at p 385, we expound upon the relationship which we envisage between
‘European law’ in that sense and EU law.

3 M. R. Freedland (1976) The Contract of Employment, Oxford: Clarendon Press.

* M. R. Freedland (2003) The Personal Employment Contract, Oxford: OUP.
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in other European jurisdictions and in the fast developing EU legal order. In
essence, then, we can declare from the outset that in the course of this writing
project our aim has become that of identifying or re-analysing the basic legal
paradigm for English labour or employment law by a method of comparison
with the corresponding legal paradigms in other European legal systems, both
national and supranational.

Although our objective for the work can be stated in that free-standing way, we
nevertheless need to refer to the way in which our project developed from the two
carlier works in order to explain the way in which that objective identified itself and
the way in which we now seek to achieve that objective. The first author’s work on
The Contract of Employment was written in the conviction that the contract of
employment had become the central legal category for British labour law but was
underanalysed both in the courts and in the secondary literature, so that there was
scope for more extensive analysis of it than was then available. The first author’s
work on The Personal Employment Contract was written in the rather different
conviction that this analysis, in order to retain any utility in 2 greatly transformed
practical and juridical environment, needed to be exterded into a wider legal
category, that of the personal work or employment contract.

The further project from which the present work hos emerged consisted, at its
inception, of pursuing the analysis of the personalwork or employment contract on
a European comparative basis. At quite an early irage in that project, the first author
decided that he should invoke and deploy. an' analytical category which was still
larger in that it extended into persona! werk relations which were not necessarily
contractual ones; this was the origin cf the plan to use the ‘personal work nexus’ as
the legal category for this comparative analysis. For this enlarged endeavour, it
seemed, and has indeed proved, t¢'be important to tap into an emerging genre of
writing which took the noticu ot the ‘employment relationship” as its categorical
starting point. Most felicicously for the first author of the present work, the second
author had engaged in that genre of work on a European comparative basis,
producing his treadseon The Changing Law of the Employment Relationship —
Comparative Andiyses in the European Context in 2007.

This suggested and gave rise to our collaboration in and co-authorship of the
present work. We initially believed that, by putting together and working from our
respective theoretical positions, we had successfully devised an adequate compara-
tive method and working hypotheses for the project of making a journey ‘from the
contract of employment to the personal work nexus’;® and we put that method and
those hypotheses on display in a published article.” However, we have since become
convinced that there was a larger set of epistemic or foundational issues which
we had not sufficiently recognized or confronted, and should seek to resolve, with

> N. Countouris (2007) The Changing Law of the Employment Relationship: Comparative Analyses in
the European Context, Aldershot: Ashgate.

¢ M. R. Freedland (2006) ‘From the Contract of Employment to the Personal Work Nexus’, 35(1),
1L], 1-29.

7 M. Freedland and N. Kountouris (2008) ‘Towards a Comparative Theory of the Contractual
Construction of Personal Work Relations in Europe’, 37(1), IL/, 49-74.
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the result that we needed to reconsider the methods and the conceptual categories
which we should use to develop our comparative study.

When we refer to a set of epistemic or foundational issues, we mean that we
perceive there to be a set of problems about the ways in which we describe and
understand the very nature and definition of the subject matter of our work. This
has occasioned long discussions about how to frame and organize and present this
book, and indeed as to what title to put on the front page. Those discussions
represent an attempt to engage with a large debate, much pursued in recent years,
about the ‘scope’ or ‘personal scope’ of labour or employment law. That debate has
come to assume — in our view understandably and necessarily — the proportions of a
kind of existential crisis for labour or employment law, in which theorists and
practitioners of labour or employment law become agitated about whether and in
what sense their subject ‘exists’.®

In this situation of epistemic and subject-existential crisis for labour or employ-
ment law, the hardest thing about writing a treatise about its foundational analytical
concepts is deciding where and how to begin. That difficulty, as we have indicated,
becomes all the more severe when one has the project of pursuing the discussion on
a comparative basis as between more than one legal systeii. Should one first try to
establish some definitional starting points for a field cr wpic of study in one legal
system or a number of legal systems, and then ideriify a comparative methodology
and some comparative hypotheses as tools of investigation of that particular
subject-matter? Or is there a logic of ‘Comparative Law’ as a legal science which
dictates that we should proceed in the copcsite direction?

We have no perceived ‘right answer’to that set of questions; it has continued to
trouble us. We attempt in the first pare of our work somewhat to deconstruct the
epistemic or foundational debate about ‘the scope of labour or employment law’
into some component aspects i elements. We seek to use this deconstruction to
enable us to take up a ctariing definitional position and to identify a basis for
comparative analysis from within that position. We take a notion of ‘the Personal
Work Relation’ as oi+ dednitional starting point, and seek to develop and flesh out
that notion in the/ceusse of our work. Suffice it at this stage for us to offer a simple
outline definition of the notion of the personal work relation as we shall use it in
this work, alerting our readers to the fact that a more complete working definition
is contained in Chapter 1 of the present work; we use that notion to refer to the
relation or set of relations which a person has with another person or other persons
(whether human or legal-corporate) by reason of arranging to engage personally in
the doing of work for another or others.

In this Introduction, we concentrate on beginning to elaborate our idea of the
‘legal construction’ of personal work relations, for the understanding of that idea is
at the very heart of the enterprise which we have embarked upon in writing this

8 Cf, for instance, A. Hyde (2011) “The Idea of the Idea of Labour Law: A Parable’, in G. Davidov
and B. Langille (eds), The Idea of Labour Law, Oxford: OUP; A. Ojeda Avilés (2010) La deconstruccién
del derecho del trabajo, Madrid: La Ley — Wolkers Kluwer; C. Vigneau (2003) ‘Labor Law Between
Changes and Continuity’, 25, CLLPJ, 129-41.
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book. The idea of the legal construction of personal work relations is, in its essence,
that of the shape or analysis, or construct, which a legal system (or a subsystem
thereof) assigns to each personal work relation. The relevant archetypal example of
the legal construction of personal work relations would be that, to those personal
work relations which are regarded as ‘dependent’ ones, the English legal system in
general (and the subsystem of it which we think of as labour law) assigns the character
of a ‘contract of employment’ and attributes many legal incidents and effects to it as
such. However, as we shall show at length, there are many personal work relations to
which different legal constructs are assigned, so that they are sometimes construed or
constructed as being contracts other than employment contracts and sometimes as
being only partly contractual in their nature, or as not being contractual at all.

It might appear from this explanation and this example as if our idea of the legal
construction of personal work relations amounts to no more than the legal classifi-
cation, or taxonomy, of those relations. In other words, it might appear as if this
were nothing other than the debate about ‘the personal scope of labour law’ or of
particular ‘labour laws’. However, such an impression woul< niean that we had
failed to convey a full and complete idea of what we intend. Ciucial to our notion of
‘the legal construction of personal work relations’ is nev.only the assignment of a
certain character to a particular personal work relation byt also, as we said almost in
passing, the attribution of legal incidents and effecss to that personal work relation
as such. So we might build on the archetypal ezampie which we gave in the previous
paragraph — a piece or act of legal construciion of personal work relations might
consist of establishing or deciding o: dilaing that a particular personal work
relation was to be regarded as taking thi="legal form of a contract of employment
and that as such it was subject to the law of unfair dismissal’.

This way of defining the notion ¢f legal construction of personal work relations is
not particularly controversial: {t iaay indeed seem to be all too obvious. However, we
believe that quite striking coizlusions follow from it. Our definition or conception of
the legal construction of personal work relations serves to assert and emphasise the
way in which the cléssification of personal work relations is essentially and integrally
linked to the aruitution of legal incidents or effects or consequences to those
relations. The legal construction of personal work relations depends on, indeed
consists of, the forging of the link between legal character and legal consequences.
We suggest the terminology of ‘normative characterisation’ to express the idea of this
integral combination — it is a terminology which seeks to capture the essential
connectedness between identifying the legal character of a given personal work
relation and making normative propositions about that relation.

We will seek to develop the notion of normative characterization in some
perhaps novel directions. We will argue that each act of legal construction or
normative characterization of personal work relations involves or consists of the

? As might occur under English law where s 94(1) of the Employment Rights Act 1996 provides
that ‘An employee has the right not to be unfairly dismissed by his employer’ and s 230(1) provides
that In this Act “employee” means an individual who has entered into or works under [...] a contract
of employment.’
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creation of its own micro-system in and by which legal character and legal
consequences are interconnected. It follows from this that, in our view, each act
of legal construction or normative characterization of personal work relations has to
be analysed and understood in its own regulatory context. By this we mean two
things — the ‘regulatory context’ has two aspects. One aspect consists of the
character/consequences link itself. The assignment of character to or the classifica-
tion of personal work relations takes place in the context of and with reference to a
particular kind or piece of legal regulation or a set of such — a piece of legal
regulation or a set of such pieces. In the example which we have been using, the
classification of a particular personal work relation, as to whether it takes the legal
form of a contract of employment, takes place in the regulatory context of the law
of unfair dismissal, a body of legal regulation for the application of which the
existence of a contract of employment is a precondition.

The second aspect of the regulatory context follows from the first one. The act of
legal construction of personal work relations, if understood in the way that we have
suggested, consists of or forms part of a process of linking lega. character to legal
consequences. Each such process has its own in-built priuciples and rules, and
operational dynamics. In the example we have been using; the legal construction of
a particular personal work relation as being subject to the law of unfair dismissal
involves a law-making part of the process by whica it is determined that unfair
dismissal law applies to contracts of employment.in general, and an adjudication part
of the process by which it is determined wherl.er that application takes place in any
given instance. (The two parts of the process ray merge into each other, as where the
adjudicator has some part of the law-making tunction.) Both the law-making and the
adjudicatory parts of the process are subject to rules and principles specific to that
process. For example, the law-maker inay be subject to specific rules of competence,
while the adjudicator may be guided by specific presumptions or rules of procedure
which are strongly or conclusively determinative of the outcome of the process.

The process of linking legal character to legal consequences in the construction of
personal work relatioits will, moreover, have its own particular political and forensic
dynamics (in the breadest senses of those terms), which form part of the regulatory
context in question. Important political-contextual questions include issues about the
extent to which the legal consequences are in reality determined or affected by the
presence or absence of collective bargaining or collective representation of the worker
in the personal work relation. Equally important forensic-contextual questions are
those concerned with the difference between mandarory linkings of legal character
with legal consequences, and linkings which are derogable or in the nature of default
positions. Such questions will be explored at length in the course of our work.

A further step follows from this way of understanding the legal construction of
personal work relations as consisting of one or more acts of normative characteriza-
tion each taking place in its own regulatory context. It follows from this that, in a
legal system where personal work relations in general or at least some kinds of
personal work relations have, over time, been the subject of extensive and multi-
faceted regulation, there will have been many different acts of legal construction of
those relations — many exercises in linking legal character with legal consequences —
each taking place in its own regulatory context and constituting its own micro-system.
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Where that situation of extensive and multi-faceted regulation of personal work
relations has arisen over time — a condition which is abundantly fulfilled in European
legal systems — it therefore further follows that the legal construction of personal work
relations will have resulted in the formation of a great multiplicity of micro-systems
existing in a great multiplicity of regulatory contexts.

It may be that, even if our preliminary steps in this argument seemed to be
uncontroversial, the regulatory-contextual conclusion which we have reached seems
to be very controversial indeed. We might be regarded as saying that each and every
act of legal construction of personal work relations had to be regarded as being
instrumental to its own regulatory context, and confined to its own regulatory
context, so that a truly common discourse between the regulatory contexts could
not really exist. That is not our view; we think that the legal construction of
personal work relations takes place in a way which is highly interactive as between
different regulatory contexts, so that a common discourse of and about the legal
construction of personal work relations can exist between regulatory contexts.

However, although we disclaim such radical consequences for vur argument, we
do accept and indeed assert that it nevertheless has highly significant ones. Our
argument means that, if we envisage the existence of a body.of law which represents
‘the legal construction of personal work relations’, thet L¢dy of law is an enormous-
ly contextually elaborate one in any given natiopai legal system or national labour
law system. This elaboration is multiplied s that it assumes quite frightening
proportions if we consider ‘the legal constriiction of personal work relations’ on a
European comparative basis, and if we fociic - even cursorily — our attention on the
influence of European Union social tegulation. There is, both among theorists,
designers, and practitioners of labour 1aw, an understandable tendency to recoil
from the prospect of such elaboraiion, and to assume or assert that a simple and
rationalised vision of the legai construction of personal work relations must be
possible and attainable. Fioix: that perspective, the path of analysis which we intend
to pursue in this work may be perceived as an unduly tortuous and winding one.
That is a risk whici: we take not without trepidation, but in the conviction that a
simple vision of the legal construction of personal work relations is quickly found to
be a mirage, an imagined clearing of theoretical lucidity in a real jungle of luxuri-
antly tangled conceptual vegetation.

Although, therefore, we have to expect that our analysis of the legal construction
of personal work relations on a European comparative basis will present itself as an
intensely complex one, we may on the other hand hope that the starting points
which we have established — in particular the idea of normative characterization and
the idea of the multiplicity of regulatory contexts — will help to provide a way of
understanding the complexities which we have identified. For that purpose, we
shall suggest that there is one further explanatory step which we can usefully take at
this introductory stage of the argument of our book. Thus far, we have shown
various senses in which the legal construction of personal work relations is in its
nature system-specific — it consists of a great diversity of acts of legal construction
producing outcomes which are specific not only to their own respective legal
systems but also to their own regulatory contexts within those legal systems and
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which moreover themselves constitute micro-systems of their own. We proceed to
argue that the legal construction of personal work relations is not only system-specific
in those various senses but also that it is heavily path-dependent in ways that follow
from our previous arguments and which we shall now sketch out.

It follows from our previous arguments that acts of legal construction of personal
work relations, which forge links between the legal character and the legal con-
sequences of a particular personal work relation or set of personal work relations,
will therefore not only classify personal work relations but also form or transform
them at the same time. This creates a kind of constructive circle which reinforces
the system-specific nature of the legal construction in question. Let us take as an
example the act of legal construction which takes place when a court comes to the
conclusion that because a given personal work relation has the legal form of a
contract of employment, it is to be deemed to give rise to an obligation of mutual
trust and confidence between the parties. Where that conclusion is imposed
generically upon contracts of employment,'® it amounts to an act &€ legal construc-
tion which itself forms or transforms (perhaps in the sense-cf concretising, or
perhaps in some more radical sense) the legal incidents of that vhole set of personal
work relations — it is now clear that this set of personal woik relations does give rise
to an obligation of mutual trust and confidence, in a way that was not previously
clear, so contracts of employment have become disiinciive in a new way.

We now go on to make the further point that, where these self-formative or self-
transformative acts of legal construction take piace in a context of extensive and
multi-faceted regulation of personal worl- iciations — a condition which, as we have
said, is abundantly fulfilled in Europezn i<gal systems — it follows that each act of
legal construction will build upon the ones that have preceded it or are contempo-
rary with it within the legal systetain question. To pursue our example, the legal
construction of contracts of etnployment as giving rise to a mutual obligation of
trust and confidence, under Tnglish law, took place in a regulatory context which
did not impose obligations of mutual good faith upon the parties to contracts in
general. In that regiaceiy context, the imputing of a mutual obligation of trust
and confidence @ ceatracts of employment at once identified and significantly
transformed that set of personal work relations.

So, to put the same point in a different way, it follows that formative or
transformative acts of legal construction of personal work relations are highly
path-dependent upon the particular path of evolution which has been followed
within the regulatory context in question. Furthermore, that path-dependency may
be an elaborate one, reflecting historical effects from various intersecting regulatory
contexts. To pursue our example further, the legal construction of contracts of
employment as giving rise to obligations of mutual trust and confidence was also
path-dependent upon a certain set of developments in the concept of ‘constructive
dismissal’ which were occurring in the context of the law of unfair dismissal — so this
crucial development in the sub-system of labour law which we think of as ‘the law of
the contract of employment’ was heavily dependent on the contemporaneous

19" As occurs under English law in a way which is explained in full in later chapters.
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emergence of a new subsystem of ‘the law of unfair dismissal’, those two subsystems
being considerably but far from completely intersecting ones.

The four ideas or insights which we have briefly outlined, those of normative
characterization, multiplicity of regulatory contexts, system-specificity, and path-
dependency in the legal construction of personal work relations, will pervade the
work which follows. They are closely bound up with the nature and objectives of
the work as an exercise in European comparative law. These ideas or insights can be
seen as both deriving from and contributing to the comparative nature and
objectives of our study. They are insights which derive from comparison between
European national labour law systems: that comparison, by revealing both com-
monalities and differences between the normative characterizations which are made
in those national systems, throws into sharp relief the system-specificity and path-
dependency of the legal construction of personal work relations in any one national
system. They are also insights which in turn take the process of comparison further
and deeper: the ideas of multiplicity of regulatory contexts, path-dependency and
system-specificity enable us to understand more fully why neimative characteriza-
tions take place in particular ways in the legal construcue: of personal work
relations as between national legal systems and within cach such system.

These efforts to show how we will address the intricacy of the legal construction
of personal work relations may only serve to increase the sense of a mystifying
complexity. Our ambitions for this work have hecome those of, firstly, establishing
a large domain within which to develop rhe ielational and structural analysis of
labour law, and, secondly, that of confrsiding and trying to unravel the complex-
ities of legal construction of the relation: within that domain, and, thirdly, that of
subjecting that legal construction to a fuactional critique which we have devised for
the purpose. That functional critique comes from a particular critical standpoint
which we have designated b7 iavoking an overarching notion of ‘personality in
work’. As we will explain later, that overarching notion of personality in work is
concerned with the protection or vindication of the values of dignity, capability,
and stability in the legel handling of personal work relations. The initial chapters of
this work develop ‘v more detail our design for carrying out that task.



	TOC
	9780199551750_Freedland_Toc_Intro

