CHAPTER 6

fnjunctions Geuwerally

6.1 The court has power to grant injunctions (1) to enforve existing
legal or eguitdble righis: (2) relating to propertes; (3) relating to children;
{4y relating (o foreign procesdings: (3) and against domestic viclence. In
matrimonial and family nmca;*a:diﬂgjs the decision fo seek injunctive rehief
_‘mm thi court s a draconian step. It involves careful consideration of a
Valsrange of procedural and other factors dependent upon the facts of
the case and type of relief sought, for example, whether an application
is wrgent or non-urgent, ex paric of On anotice, or whether “undertakings’
wa’aﬁié resobve the issue and whether or not such an application will escalate
atters, Whilst the scope of injunctions may be very widely drawn, they
are usually directed against narrow and immediate issues, limited to whial
is necessary to prevent or to achieve and for a limited period, Full and
frank disclosure must be made in every application. An injunction m"fry"
ba} enforced by committal even without a penal notice, 1t the respon

vras well aware of the conseguences of disobedience, Sofromion v am;gc.fs‘g

119911 FCR 3320, CA.

Gomestic Violence Matrimonial Injunctions

6.2 By s 3(1) of the Domestic Violence Ordinance {Cap 189, on an
application by a party to a marriage, the District Court, if satisfied that the
applicant or a specified minor (3 a person under theageof 18 3{:&.2‘ 52T
and shall apply by his "next friend” s 3A(3) or other relative living with the
applicant has been molested by the other party to the marriage and xz&bu ol
0 im limitations with respect to certain injunctions and powers of arrest
£s 5, 6, hag jurisdiction fo grant an injunction. The powers ¢ conferred under
the Domestic Violence Ordinance {(Cap 189) are in addition to and not in
g "‘E‘U}Dﬁi’iﬂﬂ from the powers of the Court of First Instance and the DHstrict
ourt. 8 9. The term “molest’ does not imply ne scessarily oither violence
or threats of violence. It applies. whether or not used in the contexi of
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Injunctinns

aw whe is the natural

By Boddasnse o . .
Sohubitees and Same-ses Couples the applicant’s father-in-law or mother-n-l
parent, adoptive parent or step-parent of the applicant’s spouse;
the applicant’s  grandfather-indaw  or  grandmother-in-law
who is the natural grandparent, adopiive grandparent or step-
erandparent of the applicant’s spouse;

() the applicant’s sown, daughter, grandson or granddaughter
{whether natural or adoptive);

the applicant’s step-son, step-daughter, step-grandson or step-

“3 A party to a ‘marriage’ would include a man and 3 woman
oohabitant relationship, Domestic Violence Ordinance (Cap i%{}‘;n
amd, alim a ‘former’ party to the marriage, s 3(1), 3““50%'::3 ih;i d;:;.'
&__ieczszg:-n‘ of the Court of Final Appeal in Secreiary for Justice nga-
Ling [2007] 3 HKLRD 903, {2007) 3 HKC 545, the Domestic Vi
Urdinance (Cap | 89} does not apply to mhabéﬁng SAMO-SeX -c-aupig-é
granddaughter;

the applicant’s son-in-law or daughier-in-faw who s the spouse
of the apphcant’s natural child, adoptive child or step-child;

the applicant’s grandson-in-law or granddaughter-in-law who
iz the spouse of the applicant’s natoral grandchild, adoptive

Domestic Vislence snd Same-sex Pariner

6.6 The _i_}a.)ma‘:mic Viclence (Amendment) Bill 2009, which was Ga?ei
on 5 June 2009 and tabled at the Legislative Council on 17 513;6 éﬁ{;‘s‘
will a;iz:nd the scope of the Domestic Violence Q%ﬂﬁiﬁiﬁﬁ{i@-t{} :q.a; i
ca%}a.?:;;taﬁi% grz_wééézag them with additional civil remedies a.i;&ngﬁséﬁe'%h
existing enivmnal legislative framework, Under the 5—3.}1‘.35?1(1?3’3{3{;‘; .a i
definition of cohabitation relationship as ‘a relationship b{,mm '
persons who live together as a couple i an intimaie a?éﬁom%}i "l
introduced; structural changes will be muade to delineate ﬁha a,d?f f‘;;'
‘g}mjrad@d people under legislation’s coverape; and the f;giﬁri idég: .
iiisin? (}:ii ; i{;f&?ngﬁii tfw .Q_m;rsas;tm and Cohabitation Relations
o e i j {a,\f,j g z@\kmg R amnms&_r&eme:&& the Secretary of

ot Labo and ¥ elfare took the opportunity to reiterate the Hong Ko
i{svfn—i@.ﬁﬁ § view, that the proposed amendments would not af
e Government’s stance of not feCOgnising same-sex marriage,

grandohild or step-grandehild;

the unplicant’s brother or sister {whether of full or hatf bloed or
avvirtue of adoption);

the brother or sister (whether of full or half blood or by virtue of
adoption} of the applicant’s spouse;

the applicant’s step-brother or step-sister;

the step-brother or step-sizier of the applicant’s spouse;

the applicant’s uncle, aunt, nephew, niece or cousin {whether of
full or hialf blooed or by virtue of adoption);

{(m)  the ancle, annt, nephew, nicce or cousin (whether of full or half
blood or by virtue of adoption) of the apphicant’s spouse; or

(o) the spouse of any person mentioned in paragraph (3}, (), (k). (1),
{vn} O {1}

trershing me o LT ke i Ins 1
ipfaz;m;ﬁmp Or any same-sex relationship as a matter of legal status. in
o Fries rdaneiong o oy - i " 5 3 ) \
;&,.EE ofthe decisions on discrimination in the criminal law m Willlam.
L FAR B 2 - A LTy - 4 g o L, \ 7 .
: a,q‘n.g v 35 {20061 4 HRLRD 211; [2006] HKCU 1585, CA and ind
15 eI Ty DT, ¢ s T ot . 3
;;gi;iudz} for Justice v Yau Yuk Lung [2007] 3 HEKLRD 903 F200
3 HKC 545, where the CFA found that disorimmnr o 1 0
S ::_ x.ﬁhuaﬂ, the CFA found that discrinination vn the basis
SEXUAL Onentation may be unconstitutional, the Government's conting

ity F foiuaas P i 12 o ‘
OPPOsition W “civil parmerships’ and sguality before the law for san
;;_x couples looks increasing untenable, Seoe also Dantes | eung, ‘T
‘rospect of Same-Sex Mare i j ", Hong Kong Law
; bodliieesox Marnage in Hong Kong®, Hong Kong Lav
(Magch 2008}, § mone. Hong Hong Lawy

awers of the Court

& The powers conferred by the Domestic Vielence Ordinance (Cap
1 on the Court of First Instance must be exercised by a judge, s 11{1),
fhe powers conforred by the Ordinance on the District Court maust be
verpised by a district judge, s 11(2). The powers that are conferred by
he Domestic Vielence Ordinance are in addition to and not in derogation
rom the powers of the Court of First Instance and the District Cour,
O, Jurisdiction remains unaffecied by the provisions of 35 3, 3A and
Consequently, there must be proceedings for some substantive relief
v existonce ai the time of apphication or an undertaking to commsnce
b proceedings must be given: Critcher v Crutcher (1978) Times,
Gly IR, The corresponding provision in the UK Domestic Vielence and
Agtrimonial Proceedings Act 1976 is 8 1{1) which expressly states that

Helatives

6.7 The term ‘relative’ in s IALZ) means:
(2)  the applcant’s father crandf; ot
i (V%(: i ;}i.;gfaggi .b Eatha:z, ;ﬁ@ihe;, grandtather or grandmot
iwhekner aatiral or adoptive); '
thie iraetto o - o
(b} the applicant’s step-tather, step-mother, step-grandfather. o
step-grandmother: ) | '
3 h Court’
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11 four matters have to be taken into account, though the welght
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ds (19841 AC 174, {19837 2 Al ER 807, [1984] 1 FLR 11, HL.

AlLFR 141, 19781 T WLR

~~~~~~~~~~~~~~~~~ G ds T ¥ o pn i -
~~~~~~~~~~~~~~~~~~~ Wicte g—«’x-‘\i;"r{:{fi}rﬁ af the Cowt

d = } o » . 0 o T
Wide Discretion of the Court

6,.{.; g.ﬂ i { 2 o E" £ i i
c ii ‘ 3] .g.f'b, {Eaiﬁdiﬁ,hi}ﬁ LY ] 4 j
;_.rg ’F‘“E.‘QH}S‘S e é&ﬂi} .{:‘.7 £ CROIUSI fi” SLEEREY | ¥ : ‘V j £E o
A diiiiieg O OF antd ?{} ’i I : F 3

{ LR CT Ordy i é 2 ! AR FRLE5 3 SNIW §

oy f o I H . aer } unger ixiﬂ, .E.J .}?}E{/f‘b% e ‘ “Q]é{}w-tsﬁ; & l’)id}i‘} ANCE i._ an {)
3 A% }* he 1}18 F}i;g %j{:} Lii § &8 Wé ﬁ . - \R < . I. { .\, é

Y il nas a {ig 1150 i—‘i“}p “4s io (13 té} con )
H i 2 H = 5 {07 d }

patizes hoth in relar
i 5 B in relation ¢ ey -
: norelation 1o each other and otherwise: (2} theirré

ek
s irrelevant, Walker v Wolker (197813

A SAEE ai nancs s ey, H EEASAWE ¥ A
#Hol g‘! ;”j nnanc i CROLID { ; i HAE ‘é ¥ ATt i \z 1L
Bex . o i \} LBE80GR O f :}"’ Ei gd 1vi 3

t
applicant and (4) all the of
. ;vj % 4) all the circumstances of the case. Th hostin
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a5 UnEomE, & there was no actual physical vicle on ’fﬁ 1
PUYSICAL VINICnCs bt

tor Uhrders
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luding one party from the
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Uinder the Domestic Vio
1 order that incorporates a provision exc
wrimoniat home or frous 2 specified part of the matrimonial home, or
s o specified area whether or not the matrimenial home s included o
s area, is commoniy called an “ouster order’, buchian order is draconian

ature wted (see P v C [2007] HKEC 1162;
Jobnson (19791 AC 264 Hall v Hall |

aadhis pot o be lightly gre
i Hon v Chan Lam Lai Bing Shirley [1994] 3 HEC 196, CA;
| 119711 1 All ER 762,

be really necessary in e

Bing Shirley

11 WLR 404, CA), unless It is shown 10
degree of harasament and intimidat mstances of the case: Chan Chun Hor v Chan Lam Dal
husband against the wife, A mi‘x“{ﬁ?; %iné}{?f‘%tﬁf}/ perpetrated b 69413 HKC 186, CA. The circumstances may be such that it is proved
%‘l‘aﬂtﬁ{i However, that a hashand vf?—':??ii?n order and custer orde e ‘Lmpossible” for the parties 1 live together in the same house: Hallv
frow the matrimonial home is q _‘”; , ii ; M‘*tﬂtmi?} have o be exchid 19711 LALER 762, 197171 WLR 404, (A Bassett v Bussetf [1975]
Basser 119751 1 AR ER 513 ‘;_*fff?j ractor for consideration: Fass 1ER 513, [1975] 2 WLR 270, CA. In Walker v Walker {19781 3 All
i LO13, [1975] ZWLR 270, CA. 141, 11978] 1 WLR 533, CA, itwas stased that the words “impossible’
ndl “intolerable’ in relation to such situations were subject 1o misuse and
Lould be dropped. See also Pv L12067] T HRLRD 26, DO, a case whete
. wifa was shown to have proveked some of the hushand’s behaviour. It
s held that ouster orders were dracorian and thus the couris should he
ccondingly slow to make one against a party who was 1ot shows

1t appld Wiseman v Simpson [1988] L AR ER 245, CA. See also YIS
71,1700, DO, [200%] HEEC 37, where the court was watisfied
ife was subject o doroestic violence and that the husband had
made threats to the social welfare officer; an order restraining the hushand
he matrimonial bome was granted.
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WLR 270, CA; Phillips v Phill Bassett [1975] 1 AR 513, {1975}
615, cop w RS v Phillips [1973] 2 All ER 425, | 131 1
15, CA. See also P C [2007] WL 1683067, DC. |2007 19731 1 WL
per HHY Melloy a1 (841 (ATl 1683067, DC, [2007] HKEC 11
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mciesiation order had » R B HNUSRUNCS O a0 nde
provision E";"*{:}if ;nu:; had not resolved the problems and the U;iff
aceount: fage by the husband in favour i the W"f"fa. : .‘ - .ﬁ{,r-ﬂ-
unt ar ouster order was given b e wile was iaken intg
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613 The question that court has to decide is whether it was, in all the
sances of the case, fair, just and reasonable thata party be excluded
he matrimenial home. Teasion pending a divorce, pnpleasaniness
noe are not sufficient grounds for ordesing one Spouse
out of the home: Hall v Hall [1971] L AlL ER 762, (197111 WLKE 404,
CA; Bassett v Basseit 19751 1 AlLER 513, 197572 WLR 270, CA. See
also, Walker v Walker (1978] 3 AL ER 141 at 143, {1978] 1 WLR 533
at 536, CA, per Geoffrey Lane 3. Lee Cheng Mei Ying v Lee Chow
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