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pay for equalwork.” Admittedly foreign investors found it embarf- .
rassing to argue that foreigners were worth miore and should be:
paid more than Chinese individuals working at their sidé and in
similar positions. Nevertheless, the reality was that foreign
wchnmam, and managérs wnuinl not come to China in the:early”
years unless they were paid considerably more than what they.
would be paid at home and therefore many times more than What :

the average Chinese individual was paid then'and now

One response to t}us reque% was {6 pay the f@reign oxpa triate
managers the’ SAME aniount as &’ Chmwe state-owned enterprise
manager. All amonnis ahove this limited salary woild be paid o’
the manager by his or her foreign empicyer (the foreign invesior)

in the foreign cc—:untry This arrangément was less than satistac

tory since &uah costs ‘were substantial and not' borne evenly by .
the partners in the joint venture. It alsg raised a question as to

which number, the salary. pald by the China‘joint ventire or the
salary paid by both em*}my&rm wag, wged: wheﬂ declaring i income
for the Individual: Tnecoms Tax Law. Evenma‘iiy this: pmblem was
soived by sarvice contr acts: ammb%d below in: %"‘hapter 16

The.mgu _e;tzi:'- for:: _xfiz%z ential in '.'emge& becarme’ somewhat
easier when it was learmed that the individual worker did ot in
fact récaive the m{meyj _bu%: ingtead was forced to turn in the dif-
forence between . iary in the state-owned enterprise
and what would e earne% g the new factory. These f*mds
zmmwﬁywewt fraight to the Chinese pariner, bt on'soms oveas
siong were donated to the worker WB}f"H‘b and bonus fund in the
state enﬁe‘*pm 26 haidmg company or used to fund state subsidies
and “pension plans for workers, When' it hecamé elear that this
Q@ﬁ?and for equal pay for equial work Was nét votivated hy senti-
ments of ¢ equality and apparently did not directly benefic the

verpmﬁ manager; the argument faded ‘into the backgronnd. On
oegasion; however, Chinsse negotiators will ask that the articies
or the feasibility study contain a statement that Chinese manag-
gra will be pa*d some mpemﬁed percentage of Wha‘t fermgn mandgn
ers are pmd . :

St recént years Cthe: saiary and ben@ﬁta f{;r tr'amed (‘hmﬁse
marndagers have risen greatly as foreign companies continue to
invest and have had fo find able matiagers. Because of the heavy
demand; the ease with which managers may change jobs, and

salary inflation the demand of equal pay fnr equal work ig no
fonger common: '
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§ 5 1 Qﬂfiperamve jmnt venﬁurts e e
Unie%s np@{tiﬁ ally veferenced, the dlscussmn to this tsmm has
fzbi&?@d solely to Equity Joint Ventures. There are two reasons for
" this diserimination against thw.{‘mpemtwe Joint Venture: Afirst,
the Lqmty Jomt' erture Law came first. and'is the model on
which all joint ventures are based; and second, _th@ C@@pemtw@
- Jeint Venture Law %:aaswaﬂy_f_aa@p% é‘,zze smuctm"e ' he Fgm‘cy
- Joint Vénture La ;
: ﬂeﬁblhty This ch&ptm will th_ ore . foey _
- Joint Venture Law by comparing it to: the E”‘qmt JmntWentum
Law a:md p{)iﬂtlﬂg u_ :_-whew ﬂ;% édxi&oﬂa‘é- areas ef ﬂ@mhméy
':h@ : i e i

'-.'f% 5*2 Legg siatwe histery

- The Cooperatlve Joint Venture Law was adopted in 1988 Ddr
_'11_1 %,he mne years from the date Of tile Lqmty umnt Veature E aw

ibectwn B: 2'5

wLaw of t"w Paopiem Ro;mbhc m" (‘hmd on S;nn wrewn ﬂoopeiatwe-
1-_Emorpuspa (Rt A B R HIE S SRR E AU E) (National Peapiq & Congress,
“April: 13,1888 and revised by the Standmg Commitiee of the National People’s:
Clongress on Oct. 31, 20007 {hezem the- ¥ “ooperatwe Jmnt Vnmme Law §x '
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LOOPERATIVE J01NT VENTURE CONTRACTS § 53

to th:e publication of the Cooperative Joint Venture Law, mopeﬁé&
tive joint ventures were actually more popular than they would

be after a law was passed sanctioning their existence. The reason

for this strange result was that: cooperatives: were veferred to as

“coniractual” joint ventures and the only prohibition was what-
ever one could not get approved. The procedure followed was for :
the foreign ifivestor to: follow. the equity: joint venture format-ap.
until the point where a problem with the equity joint venture :
rules was encountered. At that peint, the venture would: become
a cooperative and take the form of a “contractual” joint venture .
with the troubling peint of the Equity Jeint Venture Law simply

ignored. Common- éxamples of this phenomenon: involved the

nature of one party’s contribution; for example; the Chinese side

frequently wanted to supply labor, but was prevented from doing

s0 by the capital contribution rules and the foreign side frequently . -

wanted to contribute a customer Iist or distribution rights, but
again was prevented from deing so by the capital ¢ontribution
rules applicable to equity joint ventures. The sclution to this and
similar problems was to change the name of the agreement to a
Contractual Jeint: Venture and submit the: nonconforming. docu-

approved. Most were. .

ment t¢ the approval authority to see whether it would be :

: Sﬁurce:_.staﬁ'sticfai Yearh@@kg of. C_iaiﬁﬁ}lﬁﬁ_& . 2008 ._ -
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" When the Cooperative Joint Venture Law was adopted in 1988
mnuch of the fexibility disappeared. The ability to contribute labor
- gervices, for example, was not listed as one of the forms of accept-

_able investment, nov was the value of customers.or distribution
- rights recognized.” Moreover; the flexibility that local approval

authorities had felt in approving projects that strayed from the
Equity Joint: Venture Law was now missing, since the new law,
even if mot clear, was a law apd: “higher authorities” might
consider it to be clearer than the actual words on the page would
indicate. Therefore, the very wide ranging flexibility permitted by
~ the “contractual’joint venture” was replaced by @ cooperative
enterprise law that no one understood and were’ afraid to imple-

' pient sinice an approval authority’s guess as. to meaning might be
‘riticized at the Central Government level. The result of the 1988
legislation was to eadse a steady decline in the nitmber of cooper-

| §58 Orgamizational form
L iooperative joint venture may be (and generally is) a Chinese
L mited liahility company with:legal personality, although: this is

“not required under the law. Article 2. provides, in rather confus-

" Any cooperative venture, which 'éémiﬂi_'es:' Wiﬁh the provisions of
-~ Chinese law for a fogal person, shall’acquiré’ the status of & legal
eSOt B T e AL T DI B

" Prior to the adoption of thie implementing rules in 1995, when

. limited Hability was desired, a clause had to be inserted in the
* ‘conditions of cooperation (that is, the Joint Ventiure: Contract)
. stipulating that the company was to be formed as a limited 1-

" ability company. When registering with the Admini stration - of
Industry and Commerce, the limited liability nature of the
“enterprise was disclosed and the registration would ndicate that
_the company was a “limited company.” If these procedures were
followed; the ‘investors have no liability for the debts ‘and li-
abilities of the company. After 1895, the implementing regulation
clarified the issue and made clear that'ail “legal person” coopera-
tive enterprises enjoyed limited lability,® - oo 0

~ There are, however, twa distinct types of cooperative joint

o zC_oopeﬁ"ativé Joint Venm‘fe Law, Art. 3,
o Joint Venbtre Law, Art. 2. 0 oo s s
He Detailed Riles for the Tmplementation of the Law of the People’s
blie! of: China on  Sino-foreign: Codperative: Enterprises
E A A2 E ¢ UGB B (State Conneil, Aug. 7, 1995;
ated by the Ministry of Foreign Trade and Feononic Cospdiation, Sept:
'_{hergin the “Detaﬂec_l Rales™, Aﬂ_;; Rebi i st e e L
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§ EE BHAREHOLDER AGREEMENTS AND JOINT VENTURES 18 Coy
':ventuz es-The: first type, as described in the previous paragraph
1g:very much like a joint venture formed. under the Eguity Joint
Venture Law in-that a legal entity similar to a limited. liability:
company: is created. This type of cooperative: entterprise is man
aged by a board. of directors and only. certain’ Ina;or matte,rs are
1eferred to the investors for, theu" decigion, - - i
~In the second type of cooperative; no I&ﬂd} entzty is creatcd andi
aspects of business relations: bmween the. ‘parties are stipulated:
in the jeint venture contract. This ¢ ‘nonlegal” person form of joint
venture derived from the ‘contractual joint venture”.and.a
number. of significant joint ventures had been created nsing thm_'
form. When the Coopemtwe Joint Venture Law was adopted.in
1988, there w ere already 5,200 enterprises formed as “cont ractual
joint ventures”, scme of whmh were not, registered legal | persons.
This second form of cooperative enterpmsemthe nonlegal person
venture—began to disappear after 1958, as government authori-
ties would generally no longer approve such’ cooperative
enterprises. Such cooperative enterpmseb are now most often
limnited to offshore oil exploration, major mining projects, and
large infras frucfur’@ endeavors; where a. iengthy conce::s;mn
contract serves a3 a law: unfe 1tseh" Given that nonlegal person
cobperative enterprises arve not expressly precluded by the Coop- -
erative Joint Venture Law,® it may be possible to obtain approval :
for cooperative enterprise *hat 18 ess sentially a partnership. Nev-
ertheless, the current Chinese. policy is not to approve coopera- - -
tive entprprmes that have not beeri established as “separate: leg.:zl
persons, unless the negotiating position of the foreign investor i ig
sufficiently. strong to alter otherwise apphcable pohcv _ L
: AEthougl* the C()Op%i atwe Joint. Ven ure Law was Vagﬁe ot the
question of whether a cooperative. enterprise enjoys limited i _
ability, this issue was clarified by the. Detailed Rules,* which -
make clear that a- legal; person. cgoperative enjoys hmited I wulty,
while a ne;ﬂegai person cooperative’ enterprise does net: Where a
wopzxraé:wa joint venture returns. capital to the f{;rﬂg,n mvebtor
prior to the termin aiion ofthe coGperative enterprise, such capital
dz&‘éubutmn&; may be rec&ﬁed should the venture: w%sequenﬁy
require funds. Wh}ie' £ ﬂhmcaﬁ}f'ﬁ-ﬁus '1ght of recall of distributed:
capital doeg’ not Teverse o eliminate the. hmimti{m on. Hability,
fongn investors; i reqmmd m ut; bai,k motiey into an entt,rpmqe
thaa‘ ig faﬂmg, Wiii b@ haz‘d pi es%ed m ieﬁ i,he dﬁafem‘e Thus

A qvotoci abme, Arime 2 ﬂﬂiv prsw;d% that i‘nase onhhe& fhdt quahfy
ag legal persons shall be registered as fegal perdons. Thus, the toniegal persen
format te chpzcahy continges, As auch; hﬁwewr isa form of partnership and
China now has & pdxtnershm iaw and a‘areigners are: now, permitéed to form
stich pdrtnnrshlps in China as one form of % areign mwatmenf vehicle, Tt is also
worth noting that the dmendeci Parmcrshap Law riow allows: limited lability
parfm-rshms, w}ncn i, tmfx mc;y Lonamm Xl new imm of Jcmt Veﬂtum Veh clo

4Betail@d Rhies Art! H

: éz coepei'ai:iv@ joint, vemure a:ﬂd ar eqm’ﬁy joint venture i that, in.

CoorEraTive Joint Ventore CoNTracts:

an early return of capital does not'mean that AT mvesmr hﬁs G
truly received-a return of capital, since the investor: 1nay: be o

required to re-insert the cash removed. Becauge the’ reglstez ed

capital and the investor’s obligation-to contribute it cannot e ._
reduced duringthe term of the venture without special permw« -
sion,” investors-~even those that have been repaid their capite
remain potentiaily liable for the venture company’s debts.

The Detailed Rules alse make clear that the few nor Eegal .
pf-‘I‘S{JD couperatwos are gen@raﬁ partn swships in the senge’ é:ha_t
the partners. to the c()operatwe are civilly linble for the obliga-
tions of the enterprise.” As a'corollary to this. principle, the: a&asets_
contributed to the enterprise’s ise are owred’ by the. investors, _
not the-enterprxsemalthough their man‘agemen‘r and use iz
compietely controlled by the board of management.” Sings there
15 a general pﬁhcv disposition to'ensure that the investment ofa:
foreign investoris. completely under the: control of Chinese law;
the Gwz*ership of assets in China by the f@rexgn investor, even
thouffp d;edicated to ‘Lhe bubmess af the nenlega? per-;«m @nter-

u\lmmues 86 aeidom approve thlb pdrtwuiar type {)f f{}‘i“elgﬂ
fivestment enterprxbe :

. As China now has & partnershlp law, it is um‘lear Whether
there'is any continuing rols for the nonlogal person cooperative

; ;am‘t venture: To date,; however, it has proven difficult for f@relfrn
. investors to invest thmugh use of the partnership form;

80 thau.
‘at’some point foreign investors may take arother look at the non-

_ Tegal p@r%@n c<}0porat1ve as & Wdy ef dccomphbhmg part:twrc,hlp -
o Obgec‘twes : : :

g ‘i’ i‘s 4 Pranmpai dlffprences Wlt}i equaty gmnt venture% o

._ pr@ﬁt dlwsmns e : :
T}w przmary diﬁerente from a bubmeféq pmm Gf view, between-

4 cooperative, the paztics may agree to sphit profits :md febpen% -
hilities in any proportion that may be niegotiated, rather than

" baséd on thmr re%peﬁuwe equity onfﬂbutmnw fo- registered.
cap.

al." This pmwsmn wag originally used by Chinese parties w__ Ep
'aht'zm d G'reaétw sha:re Of the preﬁt@, tna'n their capztfﬂ mmmb

- Detazied Ruiﬂs f"wt 1
' Eﬁei.&i}%d Rules, Art. 0. .
ecl Ruim, Azt ‘5

& and "f'ormgn partners s’—nﬂ dlSLl“lb e eammgs o1 pm'iuvts and
oy mkg and iosms In accumance with the sLipulatmnb (antamed i +'m3 Coop-
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tion would justify on the basis that; az the local host, the Chinese

party was opening the Chinese market for the foreign investor:

The same argoment has been used in reverse by foreign investors
that arpue that since they will be selling the products of the coop-
erative
share of the net pmﬁt for pmwdmg fh-? expnrt :mark@t to th
venture. :

In additmn if Lhe pdrtms agroe that the Chmese partv is to be'
given all the fixed assets of th@ ‘cooperative joint venture at the

end of its term; the parties may further agree to permit the
foreign party to vecoup its investment before the termination of
the enterprise; which is not’ pessﬂﬁe under the Equity Joing
Venture Law.? The two most ¢commdn ways to accomplish this
obiective are to agree to g ﬁxed rate of returs for the foreign in-
vestor for a period of years, followed. by a lesser: return in later
years, The other method is
Venturs contract that net profits. will be. shared in accordance
with the parties’ contribution ratics, but the foreign investor will
receive as-an additional dlmdemi excess cash.flow arising from
depv‘ematmn and cther noneash iteins on the profit and loss
statement. If the recoupment is to be made out of pre-tax. profits,
the  local tax. and fmam‘e authorlmeg mubi appr{we the
arrangement.’. :

One other: rather wmmo:ﬁ form Of pi @f}t dw“a gion in a mapera~
ime enterpube is the. fixed or guarahtaﬂed return. Orzo"mﬂiy these
provisions were used as a way of g gdimﬂg the. cmper%wn of a lg-
cal business or. government unit {o permﬂ“ the foreign investor to
have a r@ia{;wely free hand in managing - the new Pnts,rpnqe For
example, some of the earliest restaurants and clubs with
international names like Planet Hollywood, TGIF, and Hard Rock:
Café would agree to pay a fixed return 1o a land or bmldmg owWaer
and the land or bmidmb owner would contribute its land se ‘space
in the building a5 itg investment in the coupemtlve enyerprise.
The fixed return was ad:ua]iv rentai but deucrlbed as a me‘fhod
to bharp moﬁa,“ o . .

Af some point th%e arr qngemeﬂts were converted mt@ the Gp-—
pf}s;te arrangement whereby a local gcvernment wmﬂd guarantee
the fixed return of the investor. Thig guarantee wis given either
by agreeing to assign th@ local partner’s pr ofit. 5hare until th(,
foreign side had reached the agreed return, or in some cases,

erative veniure contract.” The Detailed Ru’les appaimtly hmitq thzs ability ;uo
change the profit sharing ratio to cases where the Chinéde party receives. the as-
sets of the veniture on termination {zee Detailed Rules, Art, 443 however, in
practice, the parties are still free to _AgTee on the nharmﬂ’ ratﬂo regardfest, ef the
partzeq rpbpectw@ capi‘ra’t mvxtmbutmm R

Coops,mtwe Joint Venture Law, Art 21 Detaﬁad Ruie@ f-‘mt 44
*Deatailed Rules, Art, 44..

in foreign countries, they deserve to receive a greater-

to agree in the © m}per ative Joing

.COOP sraIvE Jornt Vanrures CoNTRACHS

a@maii‘y ‘guaranteeing the profit after tax of the foreign side;
Such ‘guarantees were vged in infrastructure projects by local
gavernmients to encourage foreign investors to invest, becausé lo--
cal governments did not have the power to borraw MONey o1
“their own and therefore had to dlsgume the loan as an invaests ment:
During the Asian fi pancial” (,rmm of 19971998, however, China
. began 1o see these “fixed return” contracts as a way of bormwnw
Cmonéy without an approval from the State Administration’ ef
‘Foreign Exchaunge and therefore a potentlaily destabilizing factor
“that allowed foreigners to speculate in Chinésge currency. In 1998
- the' State Council ordered that all such contracts in China be
~veviewed andrdata compiled on their purpose and cost.® After
roneh consideration; such contricts were found fo viclaie the gen-
Ceral pmnupie t’ﬁmt ‘the investors %ho,ﬂd Shdre the risks in a
il furexgm mvec;tment an.di ‘éherofme thE how heen banncd Beon

8 5.a Pr*‘impai dnﬁ'@r@nees wﬁh eqm&y ;;mnt ventur@fs* ; i
' I rofit dwwmnsMManangent arrangements

- r’k cooperative joint venture may Have eithm a board UE dix st
Ctovs) simmilar to equity joint ventures, or a board of management,’
“wchich g net very. commorﬂy used. The most significant feature of
ihe board is that, since the parties are free to decide upos: the
shdrmg ratio’ of profits; they are also free to decide ypon the
‘. sharing of management. responsibilities. Thus, even thouglt a
~foreign investor may. only contribute. 30% of the" cgmpany
pztal it could appoint a majority of the directors.
" 'The parties may agree on whether theé Chinese or. fﬁrewn parﬁ;
iy to nominate the chairman of the'board of directors or T;he? direc-
o tor of the joint :mandg,f.ment crymmztte@’-'thé, oﬂwr ﬂarty WJE then
nom:sﬂa%e the: depu ty. 3 _ :
. “There is no role for. Lhe shmei‘w}dem in maﬂagemmt and 0o
‘shareholders’ m@ei:mg is required, although the investors. have
.mero freedom in the ¢ase of o -cogperative emerpmse than in. th"
‘case of an eqmty j@mt venture to allocate macagement. respam1~
bilities to one investor. The only exceptmn to this rule appears in
he __C_oe)pez atwe om’r "c@nture ‘%" faais w}m’h reqmrﬁb that majar

star on- %renﬂ'thenmg, mn é&cimlmbtratmn af Forniﬂn Exchange an@
ernal Debt and Launching Inspection of Toreign Eisxcbcmgfe and Exfermal
(B 5055 T 3R A0Sk Sh SIRFE R E?f“fﬁ%gtﬁﬂﬁ; {bi‘uw (,ounui Guo
98}\]0 ﬂl SC‘;)L 14 1998} PRt

i AT 0N L:%uew Reﬂat tl Lo the Propbr Dzapma} of j’&‘{l‘;?}ﬂgf Pz ogactb
hGvarantesd U Fixed | Returns  for PForeign  lavestors

x%%ﬁ%&@fﬁﬁ@@&%ﬁﬁﬁm ?Efﬁiﬂﬁ%lﬁ]%ﬂ?“ﬁﬁ) Art.. urem-ral-_

o _€_ %ppx diw Joint Venture Law; Art. 12,
Gﬁpﬂmtwa Jo;nt Venture Law, Art 12; Detdﬁ‘@d Rlﬂes}, Aﬂ 9




