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4: Contempt of Cotrt

sectiong. of the Contempt of Court Act should be limi e_.d..
msirmmum absolutely netessary to achieve the required

i o

- ton of the adminisiration of justice.

| istussion of public affairs Section 5 3

oE hﬁf» ‘claiise: is- designed to-allow the free fow of discung

- on dssuss ‘despite the simultaneous progress of various :
telated to similar matters; So for instance, a feature o

{‘egﬁﬂminnewspa.permight unwittingly pose the same gus

. %acmg‘a jury in ajocal Crown Court trial, The protection’

toavoid accusations of gontempt. v

-~

o ‘ : ] . i REEIRE
2.7 states: “A publication made as ors part of a-discn

B
Bood fﬁi?h of public: affairs-or other matters of general
ilsfggeist is net to be treated as a contempt of courtdn i e e e T SeiE
'{im:; a;]af 331;:}7 rute 1?}2@ risk.of impediment or prejudice re does thelaw currently stand in respect of protecting personal
. 1 legal proceedings is merely incidental to the discus When does an-individual have a“réasonable expectation: of
Thi lutter question is critical because if answered positively

55 provides a reliable defence as long as:its tse

‘disingenuous. - i :
. St e : C :
& p amant’s art.® rights are engaged, Article 8 of the European

» Never link such discussion explicitly to an “active”
B defenice will be lost. « R S
E The judicial systemt is very protective
©prosecutinng forbreaches of 5.8 :
Z

of }?uriéé and will pus

5.8 states: it is'a contempt of court to obtain; disclose ot s

nveriion on Human Rights statesyo o
S =ryone has the right to respect for his private and family E;ifé,
- his home and his correspondence.

% There shall be no interference by a. public. authority with the
xercise: of this right except such as.is in accordance with the

5

4w and is necessary in a demecratic soclety in the interests of
rational security, public safety or the economic wellbeing of the
niry, forithe prevention of disorder or crime; for the protec-
o1 of health-or morals, or-for. the. protection of the rights. and

- any particulars: of statements made, opinions expressed,
‘ments advanced or voles cast by members of a jury i the o
‘of their deliberations in‘any legal proceedings™ - -+ |
\ ; Do not approach jurors when coveritigcourt.
: rehibition orders Section 11 Cr e B
#  These allovw details such as awitnesses name and/or addte
be withheld in the'interests of justice; et
They “are not ‘designed “for: the - comfort
C{Efendants, SRR kR e B o L
The requirements are quite onerous and courts have
to overuse atthe behest of defence counsal o 08
Be prepared tochallenge: - R

ames obvious that. the exercise of any rights under art.8 is
‘going torrésult i conflick with ‘the exercise by the press:of
‘rights to fieedony of expression: One is then entering into the
paratiel analysis® to decide which right should prevail over
other: One of the key issues from the media’s viewpoint s wheiher
& public interest justification that will override the claimant’s
ptto keep information-private. Onoccasions, the more lurid reve-
ns of apersonal nature will go harid:in hand with revelations about
£ osition or resoutrces and aconflict of interesta: 0 s o
st obvious example:is when a-senior politician is. exposed
sy affaie: David Blunkett when Home Secretary,was revealed
ave had an affair with: Kimberly Fortier, a married woman. The
vere-able $0 justify bringing the relationship to the public’siattens
caise it-was alleged that he had abused his position in helping
ortfer to-obtain a.visa for her nanny and using taxpayers' money
ain travel for his mistress. If there is an obvious public interest
ent then the press is in a strong position.

awevey, this. kind of situation raises the gquestion: Sheould per-
ofails remain secret and only the “public interest” element be

e nrotechHon
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e Human Rights: Act was a long way frem’the statute book
soducton into lawin October 20002 new dimension was
sntr the ‘battle to/ assist tdividuals in seeking: to - protect
0 from unwanted intrusion from the media; particularly
i piedia; The et ensured that' provisions of: the: European
e will be little or nothing Y IR0 Ehe “on Human Rights would be brought under the scruting of
mjunction . ..o ng-to protect by orthe first time inlegal history. This fact hashad a pmfm,;?d
ANOHREE 19516 40 Deirtder bt bbb oz o S0 e L he past decade in helping tor define the protection on offer
trast to the fai_iurfgg ?iii;i;:ﬁ I;gjrgﬁ?mgfw E@tagp that; iresfa riarits W?f@'-' seek injunctions er occasionaily damages against the
1849, provided an eguitabie veraedy € ¥ g)n@ oy, English law watis incorrectly called breach of privacy. The remedies
obvious that much of any “kiss §n§ el %EaCh:'?f"Cp alidence. It v dtfrom alleged media misuse of private information; -
relationship that from the very Dut%: i wntemnf will be derived hackgrotind to this statement-of principle s tovbe found:in
usually from their partners. Igom‘ﬂ th i%am% :‘;‘_’15}1@? to }_‘e@? i ading case: of Campbell v Mirror Group Newspapers Lid [2004]7
down and one party wished to sell thé"a ; ar ﬂla,iﬂ.ns.hgp WELE 6 rapaper - Had surreptitivusly taken photographs of supermodel
may resort to-an action for bréa;h of mlrf‘fi d{iry' EG_, anewspaper -‘?h Camphell leaving & branch: of Narcotics: Anonysmous. She
mate details entering the public do o A‘cht-m-arder’.m preve t4 cletio Jor damages against the newspaper alleging wrongful
§ vhe public domain. Therefore art.10 righ ' te information:an action thathad to be based upon the only

press may be pitted not only against the elaimant’s . . :
against any rigpm to Cﬂnﬁdeg jéigamst the claimant's art.8 Bgi‘ﬁ. ilabler breach of confidenve: Lord Nicholls:who delivered

;..-Aijso 23} Ree 15 the ansi

the mformation that the press s i g i
LT : shes ;

domain? If 50 then thor P to publish alveady |

information

4 this country unlike the United States of America, thereis noover-
Wing all embracing cause of action forfinvasion of privacy.”. .. the
antcasé concerns one aspect of invasion of privacy: 'wrongful
closure of private infermation™? oo s i e

1.

ackground

glish comn W as never'recognised a tort of privacy and
ha&i certainly been limited government enthusiasm fn};' utﬁj;ﬂ £ %
legisiation on the topic, : A i
The fact that English law did no ise a tort of privacy wis o
_ Thef: enghsiiaw did not recognise a tort of privacy was g
ically éi%ustra:ted-u'h.gn.t.he Court of Appeal failed to igentif;-a; .‘;g;r
}gee?;z zfa};i% G(ﬁdgn »Ka}‘ire 'Ei-his disputewith the Sparﬂ\?&v.;;pape
‘amoushed” in his hospital bed whilst recoveriae Yiom 4 &
ng “an in his hos hilst EESRIHE
accident.’ Lord Justice Gildwell left no-room for dotbt ss-w- fhz-'s‘e' re
position withinthis jurisdiction; - ST

on-to point ouf the fundamental naturesof the clash between
rticles of the European Convention; the righttorespect for farmily;
eand correspondence (art8yand the rightto freedomyof expréession
It will be recalled that inthe case of Réynolds b Tintes Newspapers
Tord Nicholls had referred to - freedom: of expression as a:*fun-
mental right”* Fle points out; and-this:is still- the case; that neither
kes atitomatic precedence over the other. However important
miof expression is to a modern democratic state; privacy also %
69 at the hisart of Hberty ina modeéin state] A proper degree of privacy
sential for the wellbeing arid: development-of an individual. And
ints imposed on government to pry into' the lives of the:citizen go
susefice'of & demoeraticistate”F oo snirarini s
Action fofbreach of confidence has: its foundations: in the
roper se of information disclosed by one person-toanotherin con-
ceo A key question to be answered was whether the information
ssessed the characteristics of being of a confidential nature. This in
rn was based upon whether a legally recognised relationship existed

.. f‘lt is &yeﬂ-km}wn that in English faw there is no right i:b p:riv@
%Sc??hritgiy there is nio right of action forbreach of a---peréon’%' ﬁ'xy' ad

e facts of the: present case ave a graphic fllustration of fhﬁ- de
ability of Parhgment considering whether and in .whafcirs:um;- e
. ._si'atqtgry provision can be made to protect the privacybf indiﬁéﬁ al

Other judges supported this assessment of the v, Hinshors 11
e Jueses supporied-this assessment of the' law. Bingham L.J &
tis.att. Eh{; case ‘highlighted the failure of both the cem?rwn iz;;{.f'z
stafute to prqte?t v an effective way the personal privacy of individua

cittzens,” o

{4 UKHL 220

Farga 11 & 120

E1999] 3 WRERL 1020

Eord Nichodsag para. iz,

{1991 F SR, 62
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between: the parties. This was: clearly a constraining factor: :
the developmenit of the: law- beyond. those invoived in sueh
ships. In-Stephiens v Avery. [198815 the - Court of Appeal rermg
resiricting factor and emphasised that in future a duty-of ¢
wonid be créated whenever the recipient of informiation knew
to have known what was.reasonably to be regarded as con
Lovd Nichoils in the Campbell case was adamant that »

227 He answered his own question by declaring that
e;%é’i' should bé appled and that'shou}d invalve: dgc}dg:é
o person fnguestion had o rea':mﬂ_g??{é &xpg{:tcz_tizﬁg_;gj privacy.”
ot tirthe guestion is “yes” the case can pgfg}cggé; to tnal OF s_g?;-«
ut of court. If “rie” the case ends at that' _P““_’-t‘f-ﬁ‘???f‘??f@a_*?
Campbell facts as an example it was’ ﬁecxd_e-d.‘-théirg}jg:g;_.ﬁ% 4 a
bie expectationof privacy when' visiting Narcotics Aﬂ@_ﬁ;yr}?iﬁ
as photographed leaving the building.If thv_:_e_?h@mgrgp_as_‘ a
skerwithout her knowledge a few mintites later wh_en_ s%gq wg_fi 1;1
‘place then the decision would i ali %;kei.lhﬂuc%- have .b:ee_n. 111 -
However such photographs would have been of little }faiue_:_tq t 'i;L
et as they would ot have proved that she had .wsl_t:ed-t_‘he- -’t_r_e:.i‘ -
aire; Lo sipported the printyersion of the stery j{fh_e_quest‘mn in
math of the Campbell decision was'whether there woui.d re_m;,uz
agleicapse of action, Le. breach of confi_den:c_e or Wheth_ﬂri as -tﬁﬁ
velopodia second cause of action would be ne.eded reﬂectmg | e

“Information about an individual’s private [ife would not in
usage, bel called “confidential.’ The tore natiral descriptic
is that-such information is private.: The essenice of the tort';
encapsulated now as misuse of private information,”®

Lord Nicholls’ conclusion was that the time had come. to feco
that the values enshrined in arts  and 10 were now part of the s
of action for breach of confidence. This perhaps was-th : vea PArE A SRS, o e
conclusion given that the case was presented throughout exihis n clach between art.8 and a‘i};,ﬁ. gMR S Donvtis & Othirs o
on. the basis of breach of confidence: in other words the Comy Tas alluded to b;‘; L.o.}:‘d 1 c; %E)q -uésﬁon-f‘yﬁh‘gt is the: Linited
claims of arts: 8 and 10 were to be assessed as part of an actip £ & Others [20051.7 He POSES _._eﬁ-qe ot of ;ivafy?' At the heart
misuse of private information in the context of an action for brey gom’ ﬁ'Gn‘{_?“ﬂg;ﬁ:jlg?;ii?é_%;_ ?:guiré e ﬁi der the Convention
confidence. o GUESHON 15 WIELHET 4 SLI 15 Tequn s ‘as aprosed to sfate
In any challenge to the media’s actions in exposing the private wide a private Ye?’?-@d}f ag?ma%t'_ﬁ’?@fﬁ@ﬁiﬂi}?ﬁ Ejoipfgfé Phillips
af individuals the labél “misise bf private information™ is iy etence with @-.persfg‘n”a-pnvatg HE i Conit of Hirman Riohts in
art-adequate form of words to deseribe the nature of the reve} @ _é_ﬂdb}’"?h_e_demsm? ofthe %@%i:gs_{ord Pﬁiiii'p's' saids
However the words are not wide enough to.describe other aspec s¢ of won Hannover v Germaﬂy i_- i g T e L

breach of art.8 rights, for example, behaviour that causes humiliatic:
distress suchias constantly being followed by the paparazzi inséa
that Yexclusive” ph ctegraph or to use Lord Nicholls’ own exam
from the Wainwright case’—being stripsearched. . . ..o

- Lord:Nicholls alluded o the: possibility that.the recogrittion: the
action-for. breach of confidence could TWW incorporats aik asses
of art.8 of the Huropeani Convention on Human Rights miight i
end-of the story. Referring to the case of Hoskins R _
said that /... protection of various aspects of privacy is a fast develp
area of the law, here and in some other common law jurisdictios
this country development of the law has been spurred by enactmen
the Human. Rights Act 49987 . .. ..o . crve Fesniwnent

in deciding whether a cause of action for breach of confiden, e

upon misuse:of private information was to be progressed Lord Nichs
considered: that there should be a preliminary to be decided, H a8

o :

¢ v« what was the ambit of an individual’s private life in partic

sltows that the ECHHR has recdgniset_iffan‘- obligation o member
teé.-tn--igfotlec tondindividialfrom an un}_ust;ﬁed invasion of private
sanother individualand arvobligation fJ'r;L_'-Fhe; courts ofa 2?817_1;};??’
¥6 interpretlegislation in a'way t__l'aa{:_?«_ni_l; a;h-zgeve:t}rfafc.rg.u :a.it... v

A0S A et o v oo tha the cause of action @
asition i 2005 appears to have-been i:h'ai'__. _ O achon. 19
?i"i frondfidenice ‘bgf that"within” that‘-&c_ﬁog_thg cg't_lrtS_'-ShQ_uid-

dévei‘{;? ihé ac '1%3;.{1'” ér- breach of CUNﬁdQHC:e in S?P%g'méﬁngr- as
sive effect to both Article 8-and'-Arﬁ§i€' 10r1ghts RN

ever the Master of the Rolls concluded that it could ot be 'C?j}«
o that “we find it satisfactery to berequired to shoe-horn wit n-;
ause of action of breach of confidence: c}?umi fpr pgbl:ma.t.wnt }?_.
thorised photographs of: a’ private occasion.” The issue.in the

* [1988] 2 All E.R. 477, o L e

7 See Lord Goff of Chieveley in Attormey-General v Guardian Newspapers Ld (No2) |
1A.C. 109 S THD

* per Lord Nicholls at para.i4

* Wainwright v Home Uffice (20031 3 W.L.R. 1137,

W 12004 NZCA 34,

ECHR 204, :
£} ECHR 294 at parad9.
HE 294 at para.53.
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Doilss ease was the unanthorised ) T
£ G50 was the unanthorised photosranhy at thei
couple had faken the whole of a bphotography at their w
< i, aken thewhole of a Hoer at the PlazaHetelin N
ha :i;‘,aecmty-n"eeasﬁreﬁ in place toensure that only:
were d0wed i As-the: court implicitly acknowledee
; edge

b it this.way in Lord Browne of Madingley v Associated

beei recognised that intimate: personal relationships;

plEfilg 2 oo ot the emdrance o e AR

read ‘Private ;;ig;ifigf %%Eﬁﬁi?dtﬁ,ﬁfgmt V,m”%d inat of & homosexual nature, cancin themselves give tise
- ~ A PR W) ential Funge e . i

I d idential Function” of confidence {and:correspondingly to-a “reasonable

MoK ety 120061 FOl . P ) g
sespiect a£;wi;;gfsiaﬁggéiﬁf ﬁgzz;zg; summarised:the p i of privacy”} in respectiof information gained in the course
L s Rhal neceatled IR v e 1 voof the law ot T T B T SRR Sl ST ey e
z;anh:ﬁnﬁai;{ty.”.‘-S-The following.are what he cos ' ' AR ‘
S TARere e e e . R PTEIEIUE LS
e Pm S e 0 Hady J. described a claim tnthese termaiz o
. Qrﬂ"{&fﬁis oy B ;-"I ‘ ‘h;'f‘ ;y'- '."- 3 ‘ : R R LY bt s R CT IS
devefnp'ing; Z’l&}fis?ﬂ d;xigéﬁ Eii‘:;t;gn‘- {;ﬁﬂﬂf’a“&@ * 1y s based: dpon apprehended 'i.nfiré.ngements--ﬁf rights: of
im?iemﬁmaﬁ{)nir;z.ti‘re-Engiish c.c:%:;?:{s of ajz“;r I?{;qm;n, ¥ ce: andfor privacy based upon "Aﬂhﬁe? of ;.-_t?a& European
Convention: on. Humen Bighls, e welcsoan R Hur soron Human Rights and tindamental Freedoms, 200
o iman Rights, the English: courts have o e .

theoughthe tort of breach of confidence, into which the juris:

of ticles § angl 16 has to be ‘shoe-horned®? - . . e

Begwne case the Court of Aﬁ?ealm acknowiédge{i there
“eonsiderable” development of the principles applicable.to
his kind and went on.to agree with- the analysis conducted

b discomfort T 5 : = - -
deﬂfn"-bﬁiﬁg emp‘;o;e& ?i;:;ﬂf;;;: m'the'ﬁa.&mn for bieach o Syxton LI inthe Ash v McKeniift case B it will be clear thatin
F A WL R348 £ . gy T L o ) . T . o . . . N :
i was: ho-presexisting relabion s such:as Browne and McKennitt arbreach of trust is evident.:

of gm}héence between the parties; but the “confidence” are
dﬁgﬂu&.?? having acquired by unlawful or-;é;urrevg-ﬁﬁmﬁ- ;':ﬁe
e h,lff he shoutd have known he was not free to use,
! r‘f fﬁ-ﬁ’f ;hg ’ver‘?:aa} difficuity referred to in footuote 3 ha; bee
by ;jzu llistening of thetort a8 misuse of private infermatio
;§€€Dmplam% hereis of what might be called Uidﬁsshﬁz}ﬁéd ¥
gf};ﬁdﬁrjce by way of conduct inconsistentwith p're;'exisii ig
soip; w@ilier than simply the purloining of -p":rivaie in;(}rmaﬁgg o
. H{j?ﬁm ﬂ‘fge:?mbét of the action for breach.of éunﬁdéﬁ%é- i
;j‘:!‘ﬂ:? ‘;fgi;zudf ; tzw rzg%}is whicharts 8.and 16 of the Convention
0 ULl must be remembered that: despite the wordin
m&‘?-ﬁ“gge,gt‘.p"fh.e protection offered shouid be agaiz‘{é’-‘-":;";«*-iﬁé .
infa private &ﬁa--ﬂuz."opean- jurisprudence hassrezsu}é;cd i-;x ;1";@4 Tw ey
futindiiduals can complain about breaches of ?r‘ivéte én&a' .
.;T;ﬁ‘ﬁ;gg’g ,Emc:i'iividua-%s. and: private organisations. suchia o
_301‘(‘ il ;S :_ _L'g': - . P .s“.‘ - .- Py
;b’;ég o :fgﬁg .1:0_ impose not just-negative but also.
A this'point-in the chronology: the language of the law b: ) 2
E;é;;g;confused; The: cause of action still fay.i ‘the:action f{).}:‘: ;C «
j;aﬂfzde?se b}ﬁ the essential approach to :detefm:iﬁing 'i:he.i%?s o
st AsWening the question *Was there a reasonable: eXp‘e'et”'

<. also the case when the Prince of Wales.took action against
ted Newspapers: in. 2006, to prevent iaformation in hig.private
from being published ? Information: from one. of his journals
i3 time hevepresented the Queen at the handover of Hong
China and had already been published by the Mail on Sunday.
1 had copies of eight other jowrnals written by the Pyince and he
\ced iégal action to obtain-an injunction to prevent the material
iering the public domain. o SR AR EN e

od that copies of the journals had been cepied:by:a secre-
~rivate office and suppled to the Mail on Sunday through
cary. As the case report indicates “she had given the usual
aking of confidentiality ¢+ and had not:been authorised to make
d copies of the journals or toTemove phatecopies.of them from the
o Office”? The Prince obtained his injuncticn despite the robust

: rongdoing: by the newspaper. It had: contended: that the
onin she Hong Keng journal:was not confidential and there
easonable expectation that it would be kept from: the public.
ament was based on the fact that the contents did not. amount
Enate persfmaﬁ. information .. - but information: relatifig to the

LEWHC 202 (QB) at para.il, L R
iy Bady in CDE & Another v MON Lid & Ancther [2010] EWHC 3305,
2007] EWCA Civ 285, T - S R

CA Civ 1714 at para 8y
" Civ 1714 at para.8,
ol v plc (20001 Q8. 194, :
Haray Belgin (1979) 2 EFERK 330 and By in Ash u McKertt 12006}
ik } 0and Biton 1.1, in st Mokt (2006 2006} EWEIC 522 (Ch).
B G aitverigy 20061 EWHC 522 (Ch) at para.50.




