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Chapter 1

Introduction

What is a tort?

‘Tort” is the French word for wrong. (Other terms derived from this root are the
adjective ‘tortious’, the adverb ‘tortiously” and ‘tortfeasor’, the name for a person
who commits a tort.) Yet, just as all dogs are animals but not all animals are dogs, so
all torts are wrongs but not all wrongs are torts. To make sense of this conundrum, we
must distinguish (a) civil wrongs from criminal wrongs; (b) equitable civil wrongs
from common law civil wrongs; and (c) the different varieties of common law civil
wrongs, some of them known as “torts’, others going under different names.

111 Criminal and civil wrongs

If I punch you in the face, that is both a crime and a civil wrong (both the crime and
the tort of battery). The one event gives rise to two ltgel responses. First, I may be
prosecuted by the state for committing a criminal ctfence and, if found guilty by the
court, made to pay a fine to the state, sent to prics: or punished in some other way:.
Second, I may be sued by you in the civil e<iits (the County Courts or the High
Court) and, if found liable, ordered to pay you a sum of money (damages) or to
change my behaviour in the future (by an mjunction). Unlike criminal proceedings,
civil actions are brought by indiviauals, not (generally) the state. Furthermore,
it is those individuals, not the.state, who stand to benefit directly from a court
judgment against the defendait: Because of this, and because the defendant who
is held liable is not exposed +o the stigma of a criminal conviction, civil actions are
possible in many circumstances in which no criminal liability arises. It should be
noted, however, that ot all crimes give rise to concurrent tortious liability: this is
true especially of so-cailed victimless crimes (eg possession of drugs) which have no
effect upon othet eople.

Some would press the distinction between criminal and civil law further and say
that the criminal law is designed to punish the defendant while the civil law aims
only to vindicate the claimant’s rights, but we should not pursue doctrinal purity
at the expense of practical convenience. Medieval English law certainly knew no
such purity. Criminal proceedings were originally instituted by individuals, for the
law enforcement arm of the state did not develop until much later. Furthermore,
many proceedings we would now recognise as civil were at least semi-criminal in
character: the unsuccessful defendant would be punished as well as being obliged
to pay damages, while the defendant who failed to appear in court would not only
lose her case but would also be liable to arrest and imprisonment (see Maitland,
1936, 39-40). In view of these beginnings, and of the pragmatic nature of English
lawyers throughout history, it is no surprise that the modern criminal and civil law
borrow elements from each other. Thus a criminal court may order the guilty party
to pay compensation to the victim under section 130 of the Powers of Criminal
Courts (Sentencing) Act 2000 as well as passing a criminal sentence. Conversely, the
damages awarded by a civil court may include a punitive element designed not to
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vindicate the claimant’s rights but to punish the defendant for her wrongdoing (see
Section 23.2).

11.2  Equitable and common law wrongs

Within the category of civil wrongs, history obliges us to make a fundamental
distinction between wrongs at common law and wrongs in equity (see Baker, 2002,
ch 6). Before 1875, two distinct court systems existed side by side. The first to evolve
had been the common law courts of the King’s Bench and Common Pleas. The law
applied in these courts was embodied in the ‘forms of action’, the verbal formulas
written on the ‘writs” purchased from the Chancellor’s office (the Chancery) which
authorised citizens to commence an action. In order to mount successful proceedings,
litigants of the period had to ensure that the form of words inscribed on the writ
matched the substance of their complaint. In the case of the writ of trespass to the
person, for example, this required them to establish that, in the florid language of
the writ, they had been beaten, wounded and maltreated by{o1ce and arms, against
the King’s peace. With the passage of time, the forms of acticn became more or less
set in stone. Such rigidity in the law led to injustice because litigants were denied the
remedy they deserved simply because none of the ¢xisting forms of action covered
their case.

It was to remedy this injustice that the equitabie jurisdiction was developed. (The
common law’s response to the same probleii was to recognise the flexible ‘action
on the case’, yet even this did not go far =itough and the writ system was finally
abolished by the Judicature Act 1873. Some of the victims of such injustice took to
petitioning the King for help, and in izne these petitions came to be passed on to the
Chancellor who proved willing to grant relief in some cases where the common law
provided no remedy. The grani <f this relief was at first purely discretionary, but after
a while a body of establisiicd rules and principles evolved. A primary concern of
these rules was to lay down the circumstances under which property, whose official
‘legal’ title was held by one person, should be held on trust for another. They thus
laid the foundaticn for our modern law of trusts. For present purposes, the rules are
significant for tieir recognition of a class of equitable wrongs. Examples of equitable
wrongs might include an employee ‘stealing” a trade secret from her employer in the
hope of selling it to a rival, or a company director accepting a bribe to ensure that the
company enters into contracts with a particular supplier. The remedies that equity
gave in respect of these wrongs differed from the normal common law remedy of
damages: the employee might be subjected to an injunction forbidding her to pass
on the trade secret to anyone else, while the company director might be required to
‘account for” (hand over) the value of the bribe she received.

This equitable jurisdiction, and these equitable remedies, grew up outside the
common law courts; however, the Judicature Act 1875 ‘fused’ the two separate
systems so that, from that time on, both common law and equitable principles were
applied by the same courts. Nevertheless, and despite the views of many judges
who - like Lord Diplock in United Scientific Holdings Ltd v Burnley BC [1978] AC 904,
925 — believe that ‘the waters of the confluent streams of law and equity have surely
mingled now’, most commentators continue to regard breach of equitable duty as
entirely distinct from the civil wrongs at common law. The result is not only that the
subjects are treated in different textbooks (breach of equitable duty being consigned
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to books on equity and trusts), but also that certain equitable remedies, particularly
the account of profits made by a wrongdoer, are generally held not to be available in
respect of common law wrongs (cf Birks, 1991). Yet there is one cause of action which
seems to straddle both categories. The origins of the liability for unlawful disclosure of
private information are in equity, but the modern tendency is to treat it as a liability in
tort (see eg Campbell v Mirror Group Newspapers Ltd [2004] 2 AC 457 at [14], per Lord
Nicholls). By developing the law of confidence, the courts have been able to increase the
level of protection afforded by English law to the right of privacy under Article 8 of the
European Convention for the Protection of Human Rights and Fundamental Freedoms
(see Section 20.1), with which they must now ensure that their decisions are compatible
(Human Rights Act 1998, s 6; see Section 1.4). The full implications of the judicial
recognition of this hybrid ‘equitable tort” are yet to be worked out, but any development
that reduces the hold of anachronistic legal distinctions is to be applauded.

1.1.3  Torts and other common law wrongs

Common law wrongs themselves come in different varieties, treach of contract, tort
and unjust enrichment being the most familiar. This subaivision of the common law
wrongs was unknown to the early common law and.on'y took shape closer in time
to the modern era when lawyers looked to impoges<me order on the many disparate
forms of action that history had bequeathed therx(: ee Baker, 2002, 401-02). Their first
move was to seize upon a body of law dealin.s with undertakings or promises and,
sharply differentiating breach of promise fco.1i other forms of wrong, to develop a set
of rules that we recognise today as our law of contract. A comparable, and ongoing,
endeavour has been the attempt to formulate a law of unjust enrichment by drawing
together a variety of causes of action, ‘many of which had previously been considered to
be rather anomalous appendagesto the law of contract, torts or equity (see Birks, 2005).
The common element of sucii~ases is that the defendant has acquired a benefit which
the law requires her to suriender to the claimant. The law of tort is what is left behind
after cases of breach at ¢contract and unjust enrichment have been withdrawn from the
list of common law ‘wrongs and may be accurately described as ‘our residual category
of civil liability” (Cilinore, 1974, 87).

The classification of torts

The status of the law of tort as our residual category of civil liability means that it
consists of a ‘rag-bag’ of disparate cases which very often have little connection with
one another. For this reason, it is very difficult to elaborate general principles of the
law of tort to match those of the law of contract, which are to be found in any textbook
on the subject. The considerations raised by a road traffic accident are very different
from those raised by a smear campaign of a public figure conducted in the popular
press, which in turn are very different from those raised by industrial action taken by
disgruntled employees. All these incidents might lead to liability in the law of tort, but
it would be impossible to apply the same principles in relation to each. So when we turn
to modern works on the law of tort, we find chapters dealing with principles said to be
common to all torts intermixed with discussions of the divergent rules applicable to
different kinds of cases. These rules are generally listed under the name of a particular
tort, but they may come under a heading which groups together a number of different
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torts. These groupings may be justified on the grounds that the torts are all relevant in
a particular context (eg ‘Liability for Land and Structures’), that they all serve to protect
a particular interest (eg ‘Interests in Reputation’), that they can all be traced back to one
of the early common law’s forms of action (eg “Trespass’), or that they share a common
mental element (eg ‘Intentional Wrongs’).

The different torts that we can identify today often overlap one another in their
application. They are a mixture of "hand-me-downs’ from the age of the forms of action,
abolished by the Judicature Act 1873, whose names recall the names of the original
writs (eg trespass), and later creations, both legislative and judicial. These later judicial
creations were attempts to draw together different instances of liability recognised under
the old forms of action. The most notable of these is the tort of negligence, which united
a variety of instances of liability for damage caused by negligence and was recognised
as a fully fledged tort in its own right only in 1932 (see Section 2.1). Since that time it
has done the work of a number of the older torts and has become the favoured head
of claim for many claimants, being the purest expression recognised by the law of the
moral notion that wrongdoers should pay for their wrongs.

The organisation of this book

This book conforms to type in giving separate trcaiment to the general principles of
tortious liability (Part V) and to the various discre e torts (Parts I-1V). In dealing with
the latter, we start with the tort of negligence {Zart I) which merits this prime position
by virtue of its present practical importance o1 its tendency with the passage of time to
subsume the other torts under its mantic. WWhen we come to dealing with the remaining
torts, we make no pretence of completeriess: this is a student book and the torts covered
in depth are those that typically.feature in tort courses in university. We have omitted
detailed coverage of areas of tlic-'aw that are generally found in the syllabuses of other
subjects (thus conversion.lias been left to the commercial lawyers and intimidation,
conspiracy, and so on, 10'courses on labour law). Despite these exclusions, we have
been left with a wide-ranging though ramshackle body of law, as befits tort law’s status
as the great dustbin of civil liability.

To impose so1ae order on this expanse of materials, we have looked at the various
torts in terms of the interests they may be said primarily to protect, dealing in turn
with interests in the person and personal property (Part II), interests in land (Part III)
and interests in reputation and privacy (Part IV). We preface our discussion of the
torts selected under each heading with a few words on the extent to which negligence
provides protection in each area, and on the continuing importance of the other torts
in furnishing additional relief. One major interest has been largely omitted: that in
financial well-being. As financial well-being is largely dependent on one’s ability to
exploit one’s labour, goods and land, it is protected by those torts that provide relief
in respect of physical interference with the person and personal property (Part II)
and with land (Part III). Other torts provide relief even where there has been no
physical interference with these interests, as where I pass off my goods as yours so
that I can sell at a better price or where I conspire with militant workers to picket your
factory and cause you to cease trading by intimidating you with threats of personal
violence. The torts of passing off, conspiracy, intimidation and the like are omitted
for the reason given above, namely that they are best left to be considered in depth in
other, more specialised works. Liability in respect of pure economic loss sustained as
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a result of another’s negligence is, however, dealt with in the chapters on negligence
(see Chapter 5).

Torts and human rights

A new stage of the development of the law of tort began on 2 October 2000. This was
the date on which the Human Rights Act 1998 came into effect. Bringing about change
in the law of tort was perhaps not the foremost concern in the mind of the legislator,
though there was a lot of discussion — both in and out of Parliament — as to whether
the Act would enable the courts to fashion a remedy in tort for invasions of privacy.
Nevertheless, there has been considerable discussion as to the Act’s effect on tort law.

For our purposes, the central provision of the Act is to be found in section 6(1),
which states: ‘It is unlawful for a public authority to act in a way which is incompatible
with a Convention right.” The Act defines ‘Convention rights’ by reference to specific
provisions of the European Convention for the Protection of Human Rights and
Fundamental Freedoms and certain protocols added to it (s/2)."\Amongst the most
important of these are the right to life (Art 2), the right not to vz subjected to inhuman
or degrading punishment (Art 3), the right to liberty and cecurity (Art 5), the right to
respect for private and family life (Art 8), the right to.irecdom of expression (Art 10),
and the right to the protection of property (Art 1 efttie first Protocol). Certain parts of
the Convention do not feature in the Act’s definitici of ‘Convention rights” because the
Act already contains equivalent provisions.

The effect of the Act on the law of tort’1s iwo-fold. First, in what may be termed
the Act’s “vertical effect, it allows any norson who is the victim of a public authority’s
breach of its section 6 duty to bring picceedings against the authority under the Act
(s 7) and, at the court’s discretion, i recover damages if this is necessary by way of
‘just satisfaction” (s 8). It is alsC jossible for victims of a public authority’s unlawful
act under section 6 to rely, upen their Convention rights in other legal proceedings, for
example, those brought against them by the authority (ss 7(1)(b) and (6)). The nature
and scope of the new.cause of action against public authorities is considered further in
Sections 7.3-7.4.

Second, in what may be termed the Act’s ‘horizontal” effect, it appears that one may
rely upon one’s Convention rights even in litigation against another private person.
This is because the courts are included within the Act’s definition of “public authority’
(s 6(3)) and so must comply with the duty imposed on all public authorities by section
6(1). The result is that the courts must ensure that all their decisions are human-rights
compatible, whoever the litigants are, and not just when public authorities are involved.
Consequently, it seems that the courts will be required to develop the common law
where it does not currently give full weight to Convention rights. This obligation may
be regarded as the counterpart of the courts’ express obligation under the Act to read and
give effect to legislation in a way which is compatible with Convention rights (s 3(1)).
But the obligation to develop the common law is not express: everything depends upon
how the courts’ section 6 obligation is interpreted. Already, a range of different opinions
has been advanced, with some arguing for ‘full horizontality’, whereby the violation of
Convention rights would automatically be actionable even if perpetrated by a private
person (see eg Wade, 2000), and others that the court’s duty is only to see that its
procedures are Convention compliant, and not to develop the substantive law at all (see
eg Buxton, 2000). Most likely, the courts will adopt an intermediary position - ‘limited
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horizontality’ — which will require them to develop the substantive common law except
insofar as this would undermine ‘the measure of certainty which is necessary to all
law” (Douglas v Hello! Ltd [2001] QB 967, 1002 per Sedley rj). The correctness of this
approach seems subsequently to have been accepted by Baroness Hale in Campbell v

Mirror Group Newspapers Ltd [2004] 2 AC 457 at [132-133], where she observed:

The extent to which the court’s duty incorporates a positive obligation to make
incremental extensions to existing causes of action so as to protect Convention rights,
well as a negative obligation to prevent their infringement through recognition of
new or expanded defences, remains somewhat uncertain notwithstanding the passage

as

The 1998 Act does not create any new cause of action between private persons. But if there is
a relevant cause of action applicable, the court as a public authority must act compatibly with
both parties” Convention rights...But the courts will not invent a new cause of action to cover

types of activity which were not previously covered.

of some 10 years since the Act’s implementation.

1.1

1.2

1.3

1.4

Atortis a civil, as opposed to criminal, wrong. The category.f cvil wrongs contains breaches
of contract and equitable wrongs as well as torts.

Different torts deal with different types of wrongful ¢onduct and developed, often haphazardly,
over the course of time. This makes it difficult, if iicvimpossible, to identify general principles
about the law of tort.

In this book, we look at (a) the tort of negugesice, the most important tort in both theory and
practice; (b) a selection of other torts arrarnged according to the interest they primarily protect;
and (c) such general principles as do exist.

The passage of the Human Rigriie Act 1998 has had a significant (but, in some respects, still
indeterminate) impact an iiia law of tort. Its ‘vertical effect’ is to enable victims of a public
authority’s violation of their‘Convention rights’ to bring a new statutory action against the
authority. Its ‘horizoitai effect’ is to require the courts to act compatibly with Convention rights
in developing the law, whether in cases involving public authorities or not.
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contract-tort boundary 63, 71-4
defective products see economiz loss;
products liability
privity of contract 73-4, 149, 189-90
see also exclusions
contribution to damages between tortfeasors
339-40
contributory negligence 65-6, 80-1, 83, 87,
88, 89, 136, 147, 151, 152, 155-7, 200, 263
‘control’ test see ‘occupier’
conversion 165
corrective justice 12, 169
costs 156, 344
Criminal Injuries Compensation Scheme 13
criminal law 1-2, 110, 150
Crown Prosecution Service, liability of 106
damage, proof of in slander see defamation
damages 169-70, 311-12, 343-82
aggravated 348-9
‘carer’ damages 367-9
collateral benefits 371-2
as compensation 343
contemptuous 343-4
contingencies, adjustment for 363

damages for death see death

in defamation 311-12

duplication, avoidance of 367

earning capacity, loss of 365

empirical research and 356-7

exemplary 344-8

future prospects 363

Guidelines for the Assessment of General
Damages 357

indemnity principle 343

index-linked government securities 362,
375

inflation 360

injury itself 359

interest 370

interim 351-2

loss of amenities 5589

loss of earnings 360-3

‘lost years’ S64-5

medical expenses 365-6

‘mulfipiici” method 361-2

NTis cliarges, recoupment of 366—7

r.ontinal 344

tor non-pecuniary loss 357-9

‘Ogden’ Tables 360

other expenses 370

pain and suffering 357-8

for pecuniary loss 359-70

periodic payments 351

for property damage 379-81

provisional 350-1

for pure economic loss 381-2

recoverable only once 350-1

restitutionary 349-50

social security benefits and 371-2

special and general 355-6

structured settlements 352

tax 360-1

for trespass to the person 228-9

see also compensation; contribution

death

apportionment between dependants 377

bereavement damages 374-5

deductions in dependency cases 377-9

dependants, class of 373—4

dependency, assessment of 375-7

effect on existing causes of action 305-6

Fatal Accidents Act 1976 132, 373-9

funeral expenses 375

instantaneous death 373

Law Reform (Miscellaneous Provisions)
Act 372-3
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Index

loss of dependency, assessment of
damages for 132
multiplier, assessment of in dependency
claims 375-6
re-marriage, relevance of 377
deceit 59, 139
defamation 64, 279 ff
absolute privilege 298-301
abuse 281
amends, offer of 310-11
construction of language 282-3
context 283
damages for 311-12
defamatory statements, role of judge and
jury 281
defences to 293-301
definition 281
distinction between libel and slander
290-1
fair comment 295-8
freedom of expression and 280
group defamation 290
high executive communications 301
injunctions 312
innuendo 284
judicial proceedings 300-1
justification 293-5
libel, definition of 290
malice 298-301
meaning of ‘defamatory” 281
‘mechanical” publishers 236
media publications 305-%, 518, 321-2
parliamentary papar. 300
parliamentary pracecdings 299-300
protected reputaiions 2914
publication 285-8, 318, 324
public bodies, right to sue 2934
qualified privilege 301-8
reference to claimant 288-9
reports, privilege of 308
re-publication 288
reputation, meaning of 281
‘right-thinking person 282-3
rumour doctrine 288
slander, definition of 290
slanders actionable per se 290
special damage 290-1
strict liability 289
truth see justification
unintentional defamation 288, 310-11
defective premises see economic loss;
occupiers’ liability

defective products see economic loss;
products liability
defences 147-60, 197-200, 261-2, 273
see also consent; contributory negligence;
exclusion of liability; illegality;
necessity; volenti non fit iniuria;
voluntary assumption of risk,
defamation
dependency, loss of 375-7
deterrence 14-15, 169, 171-2
‘development risks” defence see Consumer
Protection Act 1987
disclaimers see exclusion of liability
discretion see public authorities
duty of care 9-12, 17-30, 139, 264
see also ante-natal injury; economic loss;
fairness, justice.and reasonableness;
legal profesiion; mental injury;
omissiozis; rolice; proximity; public
bodies; eiergency services; rescuers
duty, nop-dclecgable 337-8
earnii.gs, uss of see damages
econvinic analysis of tort law 14, 65-6, 168
ecoaomic loss 19, 22-3, 53-73, 263
assumption of responsibility 61-6, 68-73
‘complex structures’ 55, 56-7, 197
damages for 381-2
dangerous defects 55-6, 57, 58
defective products 54-8, 59-60, 196
‘equivalence to contract’ 61, 62-3, 73
exclusionary (no recovery) rule 534, 55,
57,58-9,73
Hedley Byrne liability 58-73
indirect reliance 61, 66-9
intentional infliction 53
mutuality 62-3, 73
preventative damages 55-6
pure and consequential economic loss 53—4
reasonable reliance 61, 65-6, 69, 70-1
special relationships 62-3, 68-9, 70
special skill 61, 63-5
‘three party’ cases 65-71
economic torts 4, 139
education authorities, liability of 102-3
emergency services, liability of 79, 99-100
employers’ liability 46-8, 59, 62, 64
see also employer and employee
relationship
employment, course of see vicarious liability
environment, harm to see nuisance
equitable wrongs 2-3
equity 2-3, 59
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Index

fusion of common law and equity 2-3
executive privilege see defamation
exclusion of liability 58, 68, 71, 73, 147-50,
151, 153-5, 184, 187, 200

exemplary damages see damages and
defamation

fair comment see defamation

fairness, justice and reasonableness 19,
22,23-7,28-30, 87, 94-6, 97-9, 101-3,
149-50

see also duty of care
false imprisonment 222-5

conditions of imprisonment 224-5

consent and 223

definition 222

knowledge of claimant 2234

reasonable condition imposed 223

total restraint 222
fault-based liability see strict liability
fire 274
fireman’s rule 88, 181-2
‘floodgates” argument 18, 24-5, 33, 49, 534,

57, 61-2, 65-6, 68-9, 95, 103
foreseeability 17-22, 38-9, 67, 87, 140

see also duty of care; remoteness
forms of action 2, 4, 215

abolition 3—4
‘free will” defences see voluntary assuraption

of risk
frolic see vicarious liability
goods, wrongful interferencevith 165
government servants, ar.d exemplary
damages see damoges
gratuitous services 267—/0
group defamation see defamation
harassment, protection from 227-8, 324-5

‘course of conduct’ 227-8

defences 229

freedom of expression and 228, 322

meaning of 228

Protection From Harassment Act 1997

227-8
Herald of Free Enterprise 34
highway authorities, liability of 104-5
Hillsborough disaster 34, 37-8, 39-40, 42,
45,373
Human Rights Act 1998 5-6, 27-30, 318, 322-3

access to court 27-30, 95, 97

duty of care, impact on 27-30, 106

horizontal effect 6

inhuman and degrading treatment 5, 27,

101

nuisance liability, impact on 257, 263
omissions liability, impact on
respect for family life 5, 101, 257, 262
right to free speech 5
right to liberty 5
right to life 5, 27, 80, 98
vertical effect 5, 92-3, 96, 97, 101-2, 104,
106, 262
see also privacy
hypersensitive activities see abnormal
sensitivity; nuisance
illegality 157-60
impecuniosity, as cause of loss 144-5
incremental approach 23, 38, 70
independent contractors 257-8, 269, 336-8
collateral negligence 338
employees, distinction from 330-1, 337
extra-hazardoii: activities and 337
liability for 258,269, 336-8
non-delegabie duties and 337-8
reforric 537
indéteriminate liability see floodgates
argument
indeterminate plaintiffs and defendants see
causation
industrial injuries benefit 171
inflation, in assessment of damages see
damages
injunctions 312, 382—4
damages in lieu 384
discretion and 382, 383
interim 312, 383
mandatory 382-3
prohibitory 383
quia timet 383
refusal, grounds for 383—4
innuendo see defamation
insurance 13, 25-6, 59, 62, 64, 72-3, 89, 111
assessment of damages and 372
breach of statutory duty and 210-11
in structured settlements 3524
intentional interference with the person
see trespass to person; battery; false
imprisonment; assault
interest on damages, award of see damages
interference with use and enjoyment of land
see nuisance
interim injunction see injunctions
intimidation 4
joint and several liability 123, 337-8
judicial proceedings, privilege of see
defamation
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Index

jury, in defamation actions 289
justiciability 92-5
justification, in defamation see defamation
King’s Cross fire 34
land, interference with see nuisance
Law Commission 33, 34-5, 48-50, 58, 157,
159, 272, 345, 346, 348, 349, 350, 353,
354, 356, 357, 358, 359, 367, 371, 376
Learned Hand formula 112, 113
legal profession, liability of 87, 105-6
libel see defamation
life expectancy, reduced, effect on damages
see damages, ‘lost years’
limitation of action 58, 72, 216-17
Lloyd’s of London 25, 59, 70-4
‘locality principle” see nuisance
malice see nuisance; defamation
mandatory injunction see injunctions
master and servant relationship see vicarious
liability
‘master’s tort’ theory see vicarious liability
ME see chronic fatigue syndrome
meaning of words, in defamation see
defamation
medical cases, consent in 231-2
medical expenses see damages
mental injury 19, 21-2, 23, 33-50, 140-1, 142
employees 46-8
fear 33
foreseeability 35-7, 38-9
mental distress 33, 320
primary victims 34-7, 39,43
proximity of perception 37, 41-2
proximity of reletienship 23, 37, 39-41
proximity in time and space 23, 37, 41-2
recognised psychiatric illnesses 33—4
rescuers 35, 44-5, 46
secondary victims 34-6, 3744, 8-0
shock, requirement of 42-3
stress 46-7
unwitting agents 35, 44
mentally handicapped persons and consent
232
misrepresentation, negligent 58—-69
‘mixed system” of accident compensation 168
name, unauthorised use of 282-3
National House Building Council 57
‘natural rights’ see nuisance
necessity 233-7
negligence 4, 5, 9-160, 160-1, 189-91, 195-6
breach of duty 10, 85, 94, 100, 109-18, 140,
148-9, 156-7

moral culpability and 109-10
nuisance and 244, 263-6
objectives of negligence liability 12-15
objective standard of care 10911, 155-6,
158, 170, 260
see also duty of care
‘neighbour’ principle 9, 17, 77, 190
nervous shock see mental injury
New Zealand, ‘no-fault’ compensation in
166, 1702
‘no fault’ compensation 14, 166, 168, 169-72
non-natural use of land see Rylands v.
Fletcher, rule in
novus actus interveniens see causation and
defamation
nuisance 84, 139, 2434, 24668, 270, 274
act of claimant 264
acts of third pariies 84, 244, 257-9
amenity interecte 247-9
defences 260-Z
fault eleniont 253-5, 264-5
hyperceasitive activities 252-3
lardiords, liability of 258-9
Locality” principle 2524, 261, 262
malice 255-6
natural hazards 244, 250-1, 259-60
natural rights 250, 255, 266
negligence and 84, 244, 265-8
potential defendants 257-60
prescription 260-1
private 2434, 24668
prospect, right of 247
public 243, 246, 253, 262-3
right to sue 256-7
statutory 2434
unlawful interference 250-5, 324
water rights 250, 256, 265-6
see also Rylands v. Fletcher, rule in
occupier’s liability 84, 154, 175-87
‘activity” duties 176-7
child entrants 180
common duty of care 181-4: appreciation
of special risks by contractor 182;
children and 181; independent
contractors 183—4; warnings and 183
common duty of humanity 185
common law 175
defences and 184-5
exclusion of liability 185, 188
fireman’s rule 182
implied licence 179-80
invitee 175
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‘occupancy’ duties 176
occupier, definition of 177-8
premises, definition of 175-6
trespasser: common law 185; defences
187; definition of 185-6; duty arising
in respect of 186; duty owed to 186-7
visitor: definition of 178-80; private right
of way 178-9, 186; public right of
way 179, 186
warning 183
omissions, liability for 19, 23, 77-87, 95-107
control 80-2
creation of source of danger 82—4
exclusionary (no liability) rule 77-8, 86-7
Human Rights Act, impact of 86-7
landowners 846
in nuisance 254-61
voluntary assumption of responsibility
77-8
vulnerable persons 79
see also public authorities
out-of-court settlements 127, 156-7, 355-6
‘overkill” argument 24, 25-7, 65, 66, 197-8,
99-100, 100-101, 103-5
pain and suffering, damages for see
damages
Parliamentary privilege see defamation
passing off 4
Part 36 offers 156
Pearson Commission 169-71, 351
Piper Alpha disaster 40
police
liability of 29-30,.75-89, 81, 86, 95, 96-8
policy
in breach of staiutory duty see breach of
statutory duty
in negligence 10-11, 12-15, 17-18, 24-8,
33, 48-9, 105-6
see also floodgates argument; overkill
argument; fairness, justice and
reasonableness
policy-operational dichotomy 94-5, 98
Post-Traumatic Stress Disorder 34
premises, definition of see occupiers’ liability
privacy, protection of 277-84
appropriation of likeness 279, 280, 325
breach of confidence 279, 317-18, 321
commercial exploitation 279, 3234
defamation, action for 279, 317, 323
informational privacy 279, 317
malicious falsehood 279
nominate tort, non-existence of 279

tort of breach of privacy, United States
280
unreasonable intrusions 279, 280
privilege see defamation
products liability 9, 54-8, 117-18, 167, 171,
190-200
see also Consumer Protection Act 1987
profits made by wrongdoer see damages,
restitutionary
prohibited conduct see vicarious liability
prohibitory injunction see injunction
‘proximity” 12, 18, 20, 234, 25, 37, 3943
see also duty of care
public authorities, liability of 5, 17, 79-80,
81-2, 85-6, 87, 92-107
see also education authorities; emergency
services; higivwvay authorities;
justiciability; police; policy-
operational dichotomy; social
seryvices
public iriicsast, in defamation cases see
deiunation
pulblic officials, privilege of see defamation
public rights created by statute see breach of
statutory duty
publication of defamatory statement see
defamation
quia timet injunction see injunctions
remoteness of damage 10-12, 20, 64, 13946,
197, 254, 264, 271
reports, privilege of see defamation
reputation, interference with see defamation
res ipsa loquitur 117-18
rescuers 21, 35, 45, 46, 78-9, 87-9, 135
‘right thinking person’ see defamation
rights of way see occupiers’ liability
road traffic legislation, civil action for
breach of see breach of statutory duty
Rylands v. Fletcher, rule in 140, 167, 244,
269-72
defences 269, 271
escape, requirement of 269, 271, 272, 274
non-natural use 270-1, 274
parties 272-3
see also fire
safety legislation, civil actions for breach of
see breach of statutory duty
scienter action 165-6, 167
secondary victims 22, 23, 34-6, 3744, 45,
48-50, 53, 87-9
self-defence 2324
‘several concurrent” tortfeasors 337-8
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sic utere tuo maxim 250
slander, distinction from libel see defamation
social security 13-15, 167-71, 173, 372-4
social services liability83—4, 102—4
‘special damage’ see defamation and
damages
‘state of the art” defence see Consumer
Protection Act 1987
statutory authority see nuisance
stress-related illness 46-8
strict liability 166-7, 171, 185-97, 21213,
270-1, 269-74, 296-7, 327-8, 336
striking-out applications 11, 29-30, 97
surveyors, liability of 58-60, 67-9, 122-3
tax payable on damages see
damagestelevision interference, liability
for 249, 253
Thalidomide 168, 190
‘thin skull” rule 134, 144
tort, definition and classification 1-3
trespass to goods 165
trespass to land 242-4, 246, 247
trespass to the person 165, 215-37
actionability per se 227
arrest powers 228
assault, definition of 217-18, 220-1; and
see assault
battery, definition of 217-19; and se>
battery
children, consent and 230-1
conditional threats 221
consent, defence of 228-51
damages for 227
defence of others 232
defences to 227-27
directness, requirement of 219
discipline, defence of 227-8
ejection from land 232
false imprisonment, definition of 218-19;
and see false imprisonment
force feeding 235-6
hostility requirement 215
imprisonment within prison 221
intention, meaning of 214-15
intentional infliction of emotional
distress, tort, 222-3
‘mere” words 217
necessity, defence of 233-7
necessity, incompetent patient and 235-7
negligence and 212-14
private necessity 234, 235
provocation 233

psychological harm 222-3
public necessity 233-5
reasonable condition for exit 219-20
self defence 232-3
transferred intent 214-15
Wilkinson v. Downton, relationship with
trespassory torts 222-3
Wilkinson v. Downton, tort of 222-3
trusts, law of 2
truth, in actions for defamation see
defamation
ultra vires 934
unborn child, injury to see ante-natal injury
unconscious person
consent of 232
damages for 357-8
necessity and 236-7
Unfair Contract Tevms Act 1977 147, 153-5,
184
unjust enrichmeiit 34, 349-50
unwanted hirtn see wrongful birth
vaccil¢ dainage payments 170
vicatious liability
Close connection ‘test” 332
contract for services 329-30
contract of service 329-30
control test 330
course of employment 331-6
definition of 328-9
employer and employee relationship
329-31
frolic, detour and incidental duties 333—4
intentional misconduct 334-6
justifications for 329
prohibited conduct 334
view, blocking of see nuisance
visitors, liability to see occupiers’ liability
volenti non fit iniuria 66, 87-8, 147-53, 197,
200
voluntary assumption of risk 66, 87-8,
147-53, 155, 263
see also volenti non fit iniuria
Wagon Mound test of remoteness 21, 139-45,
197, 255, 266, 271
waivers of liability see exclusions of liability
water rights see nuisance
Wednesbury unreasonableness 94, 95
workers’ compensation schemes 167
wrongful birth 19, 90-2
wrongful life 90
Yorkshire Ripper 81, 97
Zeebrugge ferry disaster 34
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