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1. LAW AND FA&T

& grme‘ mngtmcuaﬁ of 2 wriften mntraté is 2 questmn of faw.
Bwey i vhe asurtamment of ﬂze meanmg of i partmuiar word isa qamsmm

fivision betwaen what is a qucs‘aon of taw and what is a qu stion of fact is
:fﬁ{:u‘it o {iraw THowever, it has been said on mcmy poeasions that the

rpretation of a contract is a question of 1aw. T‘nus it is for the Judge o
he contract, even when he is assisted by a jury,’ and the jury is bound
ceent the ;adg s dirgction upon the construction of the contract. Eﬁdea,d it is
_ Mise trials were heard by juries “that the constraction of a conitact is
e:d as a quesuon 01 law at all. fxs Lord Euplock pmnted eut m P;oneer

in E _ g,izsh 3u1;spmdericc as a icgacy of the sy»tem of trial by _}ﬁl iw wha

g_h { a1l be literate, the con: triction orfa wrﬂmn \greement, ¢ ;
vate pariies, becamé classified as a quea;{i' ;

: 3unsdictmn wmch did not owe its origifi (o ih

ion f law

S - far t{)e la?e to
; hr., Hlﬁa‘ﬂ g of a

1S paragraph was referred to with appmval in C{znada (Artm ney G enem{) v R(mmsf ]mewrmems

{2007} Cenb il 1878, .

- robleny notably arose in com;cuaon wﬂh ti}ﬁ iaw of mastake seer M@dland (‘reaz P?ecrem

Ciitwiy of freland v Johnson (1858) 6 BL.L:Cas: 798; Cooper v Phibhs {1867} L.R. 2 H.L. 145; Solle

Bircher 19301 L KB, 671.The d;stsnction betweet law and fact in that context is nowadays of

el mny, importanoe; - v

40 determine whether & trade cu%tom hds been pmved ot whcths:r a word bna's a z,ccendaxy

fadésmeaning. In Turner v Sawdon & Co {19011 2 K. B, 653, the triel judge left & guostion of
striction to the jury. The Court of Appeabheld-that he was wiong do S0, 23 thers was I gues-

“tiow proper to be lef to the jury. See alss Grenfell v E Meyrowitz Lid [1936}2 AlLER: 13132
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. AW AND FACT o .

written contract between me et o '
purposes of judicial x’evievf zjj,v‘a*;te parties as being *a question of faw® for setter to exclude evidence of actuat understanding when there is no doubt as fo
: hesterms-of the contract, as-when it in vriting., However, €15 very often
asitively heipful to have such evidence 1o assist in the. interpreiation of an oral
yiract, 15 the partics will rarely, if ever; be able forecollect all the defails and
gumstances of the relevant conversations.”: - T I R O Rt

II}N Carmichae! v National FPower Plet |
Diplock’s account of the orig :

ord Hoffmann, while agreeing wity:
historical gloss: .

x.zzz;i. reagon for the c}assiﬂcatio.n, added g fy

practical considerations to which hereferred do not appear to differentidte
eeriideptifying the: terms of an oral contract fupen which oral evidence is
adipissible} and: interpreting those terms: once they have been: identified: In-the
itimate: sentence. of the: cifed passage. Lord. Neuberger vefors- {0 a-wrilten
ot where “there is to doubt as o the terms™. This can'only mean that there

“[The rule wa ol im friate b s o
. awi’i times ;Z H.Seid{){)t‘“é;’;} trials by jury for purely pragmatic reasons, Ty
 juiry wore (jj ; .jvsre titerate and most of the documenis which Caz' g
o m.}a e ;Caj z td;gﬂgd by.la\vye;~s. In the sighteenth and ni neteenth 2; _
. rniained because it was essential to the development of 5-1

comimercial faw, There could have hee .

construction of standard c(}mmer;:;é?m?s pm?f'ld? at and no certainty i o-doubt about what terms were agreed; rather than no doubt about what they

Bad beenleft in cach case to 2 Jury which U;iznés; ;i e 83’1310}.1-3‘ Of constructig ari-The final sentence, however, refors: to-admitting evidence of subjective
W Khan v Khors ' = asons for its deoision . tion; ot for the purpose of identifying the terms of the contract (what terms
hetwa:: t;} eﬁé?ﬁ .Ar‘den L.} said that there o re "asgzjgs@‘?}' but for. the purpose of interpreting. it {what don- the-agmaé; terms
those st ;m. €8 which apply to the interpretat g—_aﬂ?} s suhm';ttf;d that tl.‘;.xg would: be & ma_;or-departurf: from Qrte objective

€ Which apply to oral contracts, ¢ wre of contractuab ihterpretation; and indeed seems at-variance with the actual
scizion-n the ~aseitself; which-was that s representation or assurance should be
bisctively mierpreted; albeit in the context of the particular relationship between
erepresantor and the répresentes. « -~ b o R RPN E

an be no difference in pring
101 of contractual documents

in ihe context of 2 discussion of

However, in Thorner v Majors +
estoppel rathier thin conifract. Lord

Neuberger of Abbotsbury saigs boptie

. : b writhe e Y= he proper construction of a written contract is a question of law, the court
dspfzn_d_s on a relatively objective c{migf;ii Z(?n&tdq '8 @ matter of law, Wb buuid ’g}f concessions about ifs meaning made b;f-; counsel in the course of
griufeq Wﬁ‘k’?? OF the ‘partigs” Shbjecnv?i:gﬁsli%?gha};ngsg al_w'a' guinent. {n Bahdmas fnternational Trust Co Lid v Threadgold 5 Lord Diplock
(s nirenc o primg oL 931 Somc ' matr A i
mﬁ-"‘f’?’_s‘?biﬁ??i‘?’ﬁ'undersmndmg of wthitizzh;ij: an one of law, on which th S w-caseswhich furns; 43 thisone does, on the: construction: to.be given to a
I S peen written document, a court called on to construe the document in the absence of
divy claim to rectification, cannot be bound by anv concession made by any of
e parties as o what its language means. That is so evernvin the court before
iwhithithe concession 18- mades . forlior] i the court to which art appeal-from
‘therjudgment of the: cow® is brought, The: reason: is-that: the constructionof a
itterndocurnent is-a question:of law.- It is fog thejudge o decide for hiimgelf
what the: faw 18, not.to accept it-front any or evén all of the parties o the suitd
raving sedectded 1418 his-duty to applyit to the facts of thecase: HeWould be
‘acting contrary to-his judicial-oath if he were to determine the case by applying
Yelrit: theparties: conceived- to: be the law, i e his -ownc opinion: b were
rfonenus.” : - L o e e T

“(a) the inte;.‘pretation_ of a pure

P Te agrécing is admissibls
n'H storical origins 6f the wy] ial by fury) Lo &
Apart ‘ i 118 tle (irial by ju Neub:
ggested that the dichotomy was underpinned By plract:%;i; rg)soiir{gg yllbf’?&,_
pened 3 1§ 8. He gain:
tif j:h:e _;ff?;ﬂ"fid_ 15 solely in Writing, the o
SIS of the contract, 50 if is cost-afocfivy o
el fri Aok 80 1 LS cost-effective and practical o sl o kgL
fﬁiﬁ? “_ﬁg‘f"fs@ﬂfh_ﬁg a8 10 its effect. On the o‘ti‘iérp hand, if Eff iih{: .
d{jnéyz;f tgage}?*zgge;s.-_"vll_i..1.3.*3‘.-";’&&_13.1}’ be giving evidence as o wh:l.t 'w;'q : i ane
e e e vc;gt'_dasqusslops of meetings, and it could ba rathor rt? Gl
 pertinps fren ence as 1o their contemporary uﬁdei’sﬁaﬁdiﬁg "S'e'cg cii o
0TS TImportantly, memory is ofen uirreliabls ang 'Se!’f:éervi;lg' s

wties rarely give evidenaa ¢

e

. For the same reason, the court is not restricted to an interpretation which has béen
advanced by connsel. Since the question of construction’is oné of law, s at

fg%‘»‘} WLR, 2024.. .. o
" 12008 Bus. LR. D73 Khan » Khan was followed o 1rer 1 e
EWHC 2659 10m,, o ¥ f an -W&S. foiiowqﬁ 0 Kahe v Duniop Hi B s ot
That edition r;(%r }‘.;;ms conesporls with the view expresseq iﬁ-ap r;refv{-i'y:“fﬂ 5_{* (DHL) Lad [ 2607}
© asperiainment of r; p forbett v Fauller 92T 2TLR. 659, in t;rh' h }?é edition of ihis-book
Otthe effect.of an oral conmet was “entirgly e‘zrc;uestimico.f f:g Z;; o d iha 3
h T GUESTG:

comstruclion arises™, OF Yorkshive Pasuramee ¢
Sumner. I th o o > fusuranee O Lad 4 Campbell [1917] AL 218 at 221; et

HEC,

. inierpretation. :c"_‘"_.fh’?_appf.&)ac}.m confiates the- identification of contvact terms and : : ; : S : :
See.also Masierton Home Lo I o e At e et - - e e et
7 {20087 1 W;JE{ (;P;@Homes F‘i’" ’_Z_’“" v Palm Assets Py L1d [2009] NSWC A 230, ;}.97?5;9 kgi.ﬁ; 1514, HL; applied iu-Biggin Hilt Airport Lid v Bromley LB.C. 2001} EWCA

; 7 Charter Reinsurance Co Li;{f v F c.z.gar; ?99‘?} A3 1 3, CA {feverscd Ey HEon .déffe.rer.lt-'grmmds}'.
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. CEAW AND FACT o

4.01 CHAPTER 4-—L.Aw Anp PRECEDENT
However, in HLB Kidsons v Lioyd s Underwriters'® Rix L.J. said fhat
should be very sure of his ground” before rejecting a concession abouty;
document; affecting only the parties to the contract, where the party mg
toncession: was- as. experienced in reading and. evaluating such: dog
anyone. S LT e e

imor ‘ n which it is
~be given, coniradictory testimony may be adduced, and upon
é}_’{j\fiﬂﬁe and the right of a jury to decide.

R e EA L therefore, consists of at Ieast two
- of constructon m_mtgrpmfgtz_gn,. ierefore, consists of adt to
Ei‘roﬂg_ Oigggme-ﬁi of which 1§ Tactial, and the other Iegai: ’f{ hesn;zwgg
epis; one umﬁ;arignd by Lindley LJ. in Chatenay v Brgz_zz_l;qn_ ubmaring
Was SUmINarisec oy LIdey L. | atenay v Brazilic
aph Co Ltd® as follows:

Although the ascertainment of the meaning of a written
law, many steps in the process of ascertaining that meaning are clissified 5
tions of fact.*! In Brusus v Cozens,? an appeal concermned the meaning o
“insulting” as applied to the phrase “insulting behaviour™ m:the. Publ
1936, Lord Reid said: . VTR e T e

contract is quest

“The expression “construction,” as applied to a docur ment, at ail }ex e\iisr{ciizujig
e ] : ers, includes two things: first the meaning o 110 Wor (;f the
-Eng}mh ?mg sal effect, of the effect to be given to them, The meanng ith 2
cméﬁi&;ﬁi@ %Eé @ question of fact in alt cases, wh@thg_;_ we a;c_ g?;i?i%g‘zw o

SRS S i B e o T 15 @ quEstion i 1aw.
precisely is the point of law which, we:have i de: n.ora iegai_gﬁ?gﬁ;ﬂf?ﬂt: The effect PRI R
The question in the case stated for the opinion of the court is ‘Whether
above statement of facts, we came-to g correct decision in point of law.
seems o assume that the meaning of the word, ‘msulting” in s:5-is g THatle
law. And the Divisional Court appear o have proceeded on.that footing 1y
Judgment that is aot-right: The meaning of an ordinary word of the fig
language is nota question of law: The proper consteuction of a siatuteiis siai
ton of law. If the context shows that a word:is used in an unusualseny

RS B O D R Py by the _LO_HET._‘_W_? S
court wilt determine when that unusual sense is. But here there is in'my. ise questions of fact c;ﬁiiﬁ fﬁé court may'_také'jiid?~335?§§ notice of ffig’tb’ ;n
10 question of the word “insulting’ being used in any unusual senge:’ - the -.5937_1] :; 6o ot dod a5 sroved without the 1_16_86%‘3;;? ;}a ] 5\2,2,22;&
o e . . R I ich case they may be regardec a8 pro i‘-k:l-'-ghatapartyc{mi- S prevenied
such a case, howsver, it seenis unlikely that a party could be | f the
mz__m_ﬁdl}cg z‘fi?iséer’;ce on such a fact. In the case of the .{;'et?n;?ilj;o;;azmis-

_ o 5 _ o B S i 5 T o et \eaning is positively inadmis-

: - SR Lo hword, evidence of meaning is posiiveLy ihac

Nor is-this approach confined to “ordinary” words. The ascertainment 6f 4.4 aning of an Ordj?]ary(? g}:?gmm Led'v Wall,® Fletcher Moulton L1 said:.
nical term is equally a question of fact. S i Hill v Evans,"* Lord Westh Thus tn Lovell and Chri o o
said: - e e N o -

“ltis not clear to-me what

Srieninal trial it is the function of the judge to ﬂﬁ? Otnzﬁrfﬁffgtf:fsn

<onteact, tather than the function of the jury to decide wha 1”}; s ade
m'm({%r’a’t viever, in  tibel action although the question whether he judge

%f!fagi: i -:”' 2;;; a ;icfamat:ory meaning is a gquestion of law of the ju ge,
€ Of Lol x HOTy Meabil

Borassideeh ey
her they do bear such a ineaning Is a question of fact for the jury.

This distinction applies to written contracts in the same way. i3

| giiable that evidence may be taken as to the meaning o h
arguable that evidence may arguable because it must not be
nisance of the fact that the words

“Iigtue, asa proposition of Taw, that ¢ _

- the coustruction of alf other writien, instruments) belongs to the Cong
specification of an invention. contains geperally, if not always, sem
terms,: some phrases. of art; some description: of processes. whic

- light to be derived: from: wh

therefore an-admitted rule of.
terms of art, the’ phrases u
o processes which are described (and ing chemical p

chemics! equivalents) that all these are matters of

atent; the'as'certgiix

fact upon which L L L e e o the msanmg_@f_ﬂﬁ_ OrGinar
: catedd ‘curiosity that the ascertaimme e i ssibie
' - ' thwrii?—zf’iga :zf zﬁééﬁin of Taot which cannot be proved by any admissibl

® 120097 Lloyd’s Rop. 8at {847, ... - e

" In Torbett v Faulimer [1952] 2 TL.R. 639, Romer 1.7 said that
orai confract was “entirely & question of fact and no
Ifrsurance Co Lid v Campheli [19] TALC 218
confiate two stages in the overall questi

P9I AL 854, . S S S Sl

® Commeonwenith Smelting Lid v Guardiar Roval Exchange Assurance Lad [1986] | Llovdis
F2Y; Belgravie Navigation Co S4-v Eanner Shipping Inc:,. The Times, April-18, 1988; Nerw
Uniion Life Inswrance Society v B & (. FProperty Haldings Ftd 92T EGLR 164 C&
FHouse Epworth Streer (No. 1} Lid v The Financial Times Lid [R006] 2 AN BR. 776...

8D 4 B GF & I Crnnn

the aseertainment of the o
question of construction anises™ O ‘
at 221, par Lord Sumner. These vigwy
on of interpretation, et B

: ; G 23 Parke Bu v
18921 Q:B. 79. See also Netlson » Harford (1341) § M. & W. _3??_‘“__8_ ppeT
B Shens [1991] 1 W'L’;Rég%?fi’g% r e e h dqmm
Hie v Diaite Te i . ; 5 1977 theword “supei-
f’ffl' g?gfh?:{&tﬁmgfe{alsa Marguess Camden vﬁﬂ?‘% i1y l:;}é ‘i;faﬁnifibii: ifixpl-:in it Calubar
s ] tinary for evidence : - PR
arketTwas sufficiently out of the ord _ 13 - _ " i
sl Fesca Stores Lid [1978) FEGLR V3.~ - s Porth Plid
. ﬁq('}-ng‘m) fg : éfi: c;! ascfobr::;n qugstimt A in Ausiralin; Pénsi Seven-Up Botilers Pérth Ply

Thé logic o s

g SONSWLR 523
e - harmacy Board (20087 50N.8.W.
288 (a case of interpretation of patents Dimissioner of Tacarion {1995) 62 FCR 289; Dyson v Pharmac
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ile CELAITE )
CHareer 5—THs Mearmg 0OF Worps

of Property Act 1925 the word © ¥
. TUPELLY 925 the word person”. meant a natural porson and fi
ma_}..pcfsnn such 4s a-limitedcompany. -0 - na.‘tu_@i pgrson .dﬂd‘ fotar

CHAPTER G+ :

Dersche Genossenschafishank s Birmhope™

i} ?ﬁg::gé}gshﬁhdeeﬂ provided that if “any partner” committed certai
o pEreen ;{Fﬁg?n ‘ﬂt;h'ﬁ oﬂ}er_ par;merbi." could expel him from the pare

s hetd tha 1 _nwz standing 8.61.0f the Law.of Property Act 1928 *thy
I 57 meant all the other partners, and that one partner could nothet aldns

. MPLIED TERMS - o

. Heard melodies are swegt
ooi o But thosé ynheard are sweeler

Re a Solicitors’ Arbitration™
S s Keats:
. Odeon a Greclan Urn

3;;_5 "‘?S.Tri?f‘f’ © covenant if.r'oil_if?i.té&_us.ﬁ_ éﬁf the burdi.nedidndaxce
the ?LQ:;SG{; pri;?ii?*‘fz -‘.ﬁ?gi—fgﬂg}i&‘??‘%sﬂ”_;h was held that noiwithsianding s 6

. . 1698 o v was Ao that nobwilhstan
elimghonr” 5§ % s prevented the use of the Tand for two or mo

Co L . 1. Tue NATURE OF IMPLIED TERMS
Crest Nicholson Residential (South) Lid v MacAllisioy?s i L e e
Splication of & term into a contract ‘depends oy the presuried intention 6.01
1e pariies. In some cases fhiat intention is collected merely from the
55 “vords of the confract or from a combination of the express words of
o pontyact and the sugroundiug eircumstances; in others it is collected from
~ature of the legal relationship into which the parties have entered.

o expression “implied term” is used by lawyers inl a wide variety of senises, and
wider variety of civcumstances. I Luxor {Eastbournej Lid v Cooper' Lord

6 éxpression ‘implied term’ is used in different senses. Sometimes it denotes
riic term wiiich does not depend ot the actual interition of the parties butona
He of law, such as the terms, warrantics orconditions which, if niot sxpressly
excluded, the law imports, as for instance under the Sale of Goods Act and the
arine Ineurance Act, But a case like the present is different because what it is
ought to imply is based on an intention iraputed to the parties from their actual

circumsiances

{his passage Lord Wright distinguishes between two types of implied term;
0sé which are rules of law, and those which are based on an intention imputed
lie parties from their actual clreurmstances. The rules of law arise because of
fature of the contract inte which the parties have entered. In other words the
iés have manifested an intention to enter into a relationship of ‘emplover and
ployee, or buyer and seller, or tandiord and tenant, and in'consequence the law
hutas to thert & certainy intention by virtue of their express intention to enter mto
trelationships o T T B SRR

! [1995) {W.LR. 1580, HL.
';‘{1962]-1-WL_-E;353, i L :
(20031 1 AlLE.R. 46, eriticised in Martin v David Wilson Homes Ltd [2004] 3 F.G.L R 77,

19411A.C. 108 at 137,

268
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TaeE MaTury o8 Tvpuien TERMS

Impiﬁed terms of this kingd operate as “defauii rules™ as opposed to S
fillers”.? Where the defauie rules are

those imposed by the COMG
thought that the parties cap in general g ]
they are mposed by statute, it is g guesti
they can be gxcluded. The dxstmctmn betwe
individual implied terms arising’
pronounced over the years: The di :
Lord Tucker in Lister v HRomford joe émd Cold S

not clearly developed yntil the. decision of the. House @f Lmtds in-‘L'-
Council v brwin.®In that case, the

into & contract of tenancy of a fla
the-landlord to take reasonable

i i ich are't sconrrenes, such as the relation-
i telationships which are'of common's "
“h{;%egéf;nd bgyer owiher and hifer, master-and- servant, lzﬂfg?@iﬁw
: ? cjzrrls.r by iemfi ami bv sea; centmctcal f or building works,; an
anant,

R A R o _ mssaﬂ as
rwt s:)i wmmsn geolrrence in whmh f‘mm the p&ri*cm@r cirod <
teim igto be mlpi;ed ”

tina high rise block an obligation onthep

care to keep in repair and it ossential meg;
access dndrubbish chites. The clearest expression of the distinction be
two types of ;mphed term is m be fﬂund n ihe-spwah of Lord Cms_s_ﬁ _
whosaid : : . R A PP

153: ﬁaﬁ_\re Wlder qmsu{ms arise: En me!e;z W f*auﬁﬁzi & Gouz’d Hofdmg:f
Sen L } f;ald :

: et e e 11”;
§ fo me thaf rather t}zan focus on ihe ﬂlque concept Gf T;gfg?pe »
It-{fsu;:} reeognise: that to- some extent at least; the exastenc;nmm am the
te 1 gardised implied terms raisé questions of m&smableﬂesq 7 .
aﬂ 2 2712 e 3 . .l :
aiancmg oH wmpetmg, po my coz;s;ds,muem .

When it amphes a is,rm na contract thc cou:t is sometimes anm r_low_
general rule that in afl _contracts o

fa certain type-sale of goods,
_.servant, landlord and ienam G y o1 i
_tht, ;aarf;es aw expi ]

p {53 Akmhead 1 c{mmder&d
T £ m’erz Loﬂd(m Ef)FOMéZ;i Cﬂg‘m“z 14
' ;i( ? iﬂgg}fZOna; ¥oin Ciassley v Faithful & G Couigﬁc;lcgngff L d Whem
11718 Sa3
guestion of 1 ay;n@, d{)w an v!; Was 1mp§zed as an mc:dent (}f a lemi relatmnsth e
pnma facu, mic applzcable iy H cases of a defined type but “what the
being in effect asked to do is tg rectify a ‘particalar-—often a very detaile
“contract by i inserting in it a terns which g the parties have not expressed, Hs
15 not enough for the court to say that the suggested term is one the resence

. which wonld make the contract 3 better or fai

AITeT one; it mmt be able to
the insertion’ of the term is nccessary to giv. if i 1

o the con"ract and that if jts absenice had béen pcsmted out ét th

_ partieg assummg them to have heen redsonaole men- Wou Id have
hcsatat:on o its msmmn o

thc,
T é' m}. cons1du’ that Dyson LJ was re;ecifn};f §1e ;eceg:;t};a fvlefgjni zi the
1 established. in Exg
atient of terms; that s to0 we s |
iﬁéier to C()ilceﬂti‘atb i that case on the: mher eiameﬂts

ence
ay: Weﬂ be. that a‘ii mrcumstances i which the cauﬂ unpl;es terms {and h

oy A6
tare of the terms implied) are but-“shades on a continsous spectns
2

least. three kinds of
90;: ‘Glanvilie - Wi ihamq obqerves” that ihere are .a‘.t east; tiree |

A simnilar distincti{m Wwas also dmvm by Lotds Wllberfarcc Edmﬁm Lav

Fraser of Tullybelton.” This approach was repeated by Lord D ning M.
Shell UK Ltd v Lostock Garage Ltd,¥ in which he distinguished |, stween:

(1} terms tha.i ihe pdrties probahiy ’nad in mmd but did not tmubk: fo expre.ss

d them in mmd WOl uld
whether or 1ot i:hey actu ally ha

(u} ;ﬁ:&g thiifepggf;ssed if the questzon had been br oﬁg’h’t to theix att@t;on
Cand . :

: . * ” t, zmder Wthh a petml i;iimg station
teinpted, thata wlus drrref:men o
e f mc:r:;é} ?;dbsxlgﬂi%ugg:r;;nf}mm & sirigle supp{mr wis of sufficiently comman cecuiten
pETator a; :
thin the first category.
o ?{i:r‘;iff;;nt formulations of the tost s para 6.85 below
47, R . ;{ 459
: p?éicfﬁ:i lz‘gﬂicj wnc-zm& iﬁehmd unpiscatmn ef terms in Jaw (2@0 l} 117 L Q
&
BO008Y 120 Con LE, i61 » .
)l AILERI 4475 : S
’?”h:) jit?mr i not convinced thiat thts obsenntmn i ccwreart . Wﬂbeﬁor% -
ierponl City Coreil Virwin 1977 AL 239 at 253”13(61 e it -
- T his justly celebrated article “Language and the Law

* Mahrsud & Matik v BOCI 20001 AC. 20 at 45 per-Lord Stayn; - . : PRt
3 Eqmab!e Life Assyrance Sociesy v Fman 120021 1 AC. 408 a 459 per L(nd Stcyn :

3 Photo Prodssctions Led v Secaricor Tran sport Lid 19801 A.C. 827 at 848 per Lord Diplock,
{19571 AC. 555,

§ HHOT7]ALC. 239, See also Lhuke of Westminster v {ruild 19851 0.1, 618.

7 Lot Wilberforce described the term ag arising as a matter of neuassuy from the relationship. wihi
the parties had agref;d upos’z The latier twa dcsmned the term a5 2 “lega! incidens” of rhe Eu
contragt, o

§11976] 1 W_L.R. 1187.
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subsequent difficulty was foreseen at the date of the contract: The ¢onfras
actual and presumied infention in this context was explaitied by Mason
Construction Pty Lid v State Rail Authority of New South Wales'? a5 1

| and simi e, the hudge rentrated on the. presumed inter
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