Ontrac:ﬁm} farce

ssential termﬁ and wag intended fo
rﬂmammﬂ terms W;ﬁ o

be legally iamdm
01 deprzvc ihe mfsrzm agreery

o ahove; section'2.3. 2
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Furoduction to Consideration
Consideration .

their _agreement. to be Eegaily enforceable. The cominon iaw
Jumdicai expression: uf the customs and expsc‘:atmm Of the pedple
whole, absorbed this praatme and transposed it into a legal doctrine

The element of formality in the dociring: of conszdsmm '
of the pull which mediaeval life stilf exercmed on the conscions
people. That this same formality pointed to an agreement which
enforced independently of the social rank or status of the pam 5 i
a countervailing and %trong,cr ‘puil. This was a pull in the directic . : e Butas .
society, economy a,nd polity based not on {and, dgriculmre arid t}ﬂ . - nﬁe:‘sp !:@:)t ofe in Wg;;ch a§§ promssas are_ _ept and there are 9t
commerce, industry and an expanded realtn of hbeﬂy :

Wherever sealed: deeds or consideration were used bus;ae _
could more mnﬁdem‘ty fnow which of their agreements wer } b obliged to keep all one’s pmmnses_'“ _
Lﬁfmceabie and which of !:hum Wsre mereiy undersiandmcrq T ) moie viAbl e"sys'ie which & vaguely fair proporiion -
of mns;deraﬁon in the ‘agreement was thus a compwumm p} of 176 p;esg? ;s indeed would shudder at the idea of being bound by :
would mdeed be iegaiiy enforceabie A§ the New Zealand Couﬂ of ; ' 3; matter how foolrsh wgihaaﬁ any chamce of letting mu’eased’-;-
has recentiy Ohbf:l‘V&?d the * 1mpoﬂance of wnﬂdelamon is as a'va at

szgn&i that the parties intend to be bound by their agreement, rather
end in itself.* When the prommor offer ed not mmply for hand‘ihaks
explicitly for something of value, both he and the promisee wo Id
that they had crossed 2 line from mere undetstandings into the te' i
]egaﬂy cnfﬂrceabie bargam_ .'";’hxs, Was {rie even-—or p rhap espi
where 1he agreed con‘;ldera‘aon wis semethmg of only nomina
such as a. peppercorn, Herc we g}impse the etymoiogy of th
Lonmdemuon Both parties could point 1 a sign ‘which. in 4
they had defimteiy cen%zdered the matter and agreed to uvm ¢
enforceable obli gcmom 1oward§ each O&hﬁ‘
' Conversely the ahsence of consider: \
;umdmmm constrmtwe anc} dimost ebuttablc, p' of 1]
did: not infend to' ‘establish a contractual reié.tmmh p.. The OO
wmtmmve heumc;e comiderdt;on in its. legally te hnical sense ma
aﬁy be aboui intention at all: the law ncvertheie‘ eﬁ_e __'_Ive,ly consty ractical ber ﬁt - ‘ et

it i{) be a sign of conﬁdctua} intention. The pmcf was ire ! wgmﬁﬂﬁ ofa practica. boncy aii rims wﬁheut ghe codf for. '
until substitutes for consideration in the form of pro ) ¢ support for the_aiieramml 0 wmmﬂm : : St
practical benefit emerged, the absence of consideration always def onsideratio : i L wles to
contractual habﬂﬁy even whsre both, pames actually __tende 0 . ggms?d @mmmtaﬁceg- -dnd'thg: ::j;;ili}ﬁ?;sn;;g;;?apﬁw
Eegai mimons Tbe ro‘ze of Lonudf,mnon in dcfedtmg con&mctuai inbs 52 ‘ - arid expe ctations. Tndeed n'some
hias ts ses, faw tas o recent times significantly extended:
cach” Qf pmrmss@w estoppel- md practical benefit so as to further
i i 'mh mnfx:acts requue Cons;demtmn :

Mﬁms R Cﬁhen

: The Basis of Camzfact . B
ard Law Rev:ew 553 (1933 atp 5?1 5?%5?4 AR

2 Antons Trowling Co Lid v Swmith [2003] 2 NZLR 23 a: 5060
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Sufficiency of Consideration
Consideration

G V (eg the eturn {lost
. i e ey e 1 retiirn for a requested dct from V (eg the return of _
5.2 - Definition of Consideration v retzz 'k:gﬁﬁ? sise from V' that the requested act will be”
Attemapts to.'define consideration i ééﬁﬁrﬁdﬁcm"_}aw juris
.i.nvaria?qi:y start with 'thé;'_éiﬁ_s %ia;:’_fo_r_miﬂati;m__;}f :i__;i;___s_h__ JinCu

~“Avvaluable consideration, in the sense of the law, may consist th

right, interest, profit; orbenefit accruing to the oni party, or some fi teh
* detrimeni; Toss, orresponsibility; given, suffered, orundertaken by the
This formulation indicates the. broad range of things which m Ation () cousidesation mtt be soffibient. but nesi fof -
as: consideration.. Vatid. consideration - need- not . be. money; alt deration: (i} cc _k_.;de:gauos} _1_3__1“:3:“' ;h?sﬁ g ?.} ;:amideratioﬁ
money s the form Whi'c'ﬁ'._c‘<§r§$i'deratidr_i-'_ﬁéuéifiy-_é_'akes'._ It is erong (i) consideration misst not be ?_ﬁ’_th{e-- past, (m D S
consideration, whatever its precise form, comprises “somé tight. ing . from the promisee at the DROMISOL's request. ..
profit, or benefit’ moving o one of the contracting parties. Altern, e
it may. consist of ‘some forbearance, detriment, loss; or res
flowing from the other party. Lush J s broad formulation of ¢

built on’'a much earlier and more succinet expréssion of the

according to which consideration was a loss or inconvenience saffs

one party at the request of the other.t 7 -
~ Usually . the consideration will be a_ benefit and a detr
simultaneously, When P pays $100 to V in exchange for a service fro
the payment is both & detriment to P and a benefit fo V. Convers:

ture: of consideration is most clearly seen.

ideration nieed not be an adequate,’ fai_-_r.omff:'_asq;l;;b}'e. price.

performance of the service by V is both 1 detrimient to V and a benef
In this situation, P's payment of $100 is consideration for Vs secy
Vs service is consideration for P’s payment of $100, - ;1
. Inthe case of bilateral cantracts (where P makes 1 proise 1 sich
for a promi se from V) the t;?éi}:éidéif_at_i@ﬁ_ is valid on «each side eve
:i'i_t_ren:'}ainé:_ﬁ_:ﬁ;t.i{réiy executory. In other words, a promise of- nasidery
itself valid consideration, Thus where P promises to pzy $100ine
for a promise from V to provide a service, both D and V. have fi
consideration by the making of their respective prom es. Accor
Lord Dunedin in Dunlop Prewnatic Tyre Co Lid v Selfridge & Co
+ Tamycontent to adopt from the ork of Sir Frederick Pollock .. e folly
- Words s to consideration: “An act or forbearanceof one party, or.the pro
thereof, is the price for which the promise of the other is. bought, a;
i _&;;:f@n_égabie_.f’__’_' o :

a sufficient consideration fo ground an actior
ot nominal valiie will be sufficient cons .

 promise thus given for valy

Unilateral contracts. present. a slightly - different picture. A unilater : o
coniract is one: in which. 2 party makes a promise in exchange for an - i : of music titled |
SR : O s £ T : . ._ L th right i pi CGOfmUSEC 2l
This situation s typical of, but nof limited to, reward cases. P promis ail (the plaintifi/appeliant) own PR !

Neéti’é."{thé'deféﬁdanifiﬁes;jomjant)'ar;aﬂg_eci-_af 2 pgr‘??q?;r:zzi
hoes to bie vecorded on vinyk disks f?r_gﬁézgzgf fﬁiﬁ:ic" 'iihéa: L
N '{}3?5} LR 10.Ex 153 at i62. 'gé;e.'aiés: Man Sin Pingnee {inzermri(}naf}_Cmp_ eftaking was a..br@.agh of Chap éns copy g: within the |
© Wong Kwan-Man [1982] HKLR 146, at 151 (HKHC),  © 0
4 Burir v Guy (1803} 4 Bagt 1960, 102 ER 803,
5 [I9IS]ACSATarR55. . oo
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E#?oppel

the' exzstemce of a part;cular iact e siatf; Gf
thus aniy indirectly aiffectec?
the quemon as 0 wh

afialr‘; the

tdCtL
darecﬂy creating rights, it © ‘may, in the {.{mumsmnces of the
resualt i man otherwxse ;neffﬂcmc or mcompiete cause of action
viable’, Ess(}ppei by convention: may; therefore, supperi; caus;
where nong othermse exisis, but isnot in !tSEif either a ¢z
d{*iuﬂce Thus'in Lcyom v Caz‘ha) Paczf CAL ways Lid 23
view that the flight atiendants would have hzi(j avalid laim agai
Pdczﬁc even if their contractc; of ﬁmpk}ymem were not in term
a right o automatic annug} pay tises; eqtoppei by {:Gnvenﬁ(m We tmduc’tian ’tO §nteﬂ‘§:§0ﬂ
‘changed’ tﬁt facts ¢ ¢ i

ion to Create Legal

riain, & 'd the promﬁes are %upported by mnszderazm;
eﬁl m;t be an enf orceable contract if the pames lacke a.

n 3 c.,iedr'aﬁd i mmb; ] : .
' g It became mcreds giy egsy 1o, 1dent1f the _

hem emerﬂed in the Lommon |
'sapara‘tc mquzremem of 5

oFtant: r@%ﬁ: in the_
Pem Tnthec iSe af commyrmal dﬂreemmts he_

p}ays a. merei: au;;ﬂigﬁ"ys T

213 [2005] HECU 267 (HKCED,

: the.- L
'thc emstenee of a, contfa,ct aﬁ common MW. Moat 01_ R




L Dowestic Agrecments
Intention to Create Legal Relations

juridical Toad which is borne by intention in the contract 1
systems is borne; in the cofmmon law of contracts, by consider

At common law, this area of contract. doctring is/ dotning
rebuttable presumptions. The first of these is the presimmption thap
an agreement of a doraestic or social character do not intend theis 4
to be contractually binding. The second presumption is @ mi
the first; parties to an agreement of a commercial character.d
agreement to be contractually binding, In each case the pres
be rebutted by sufficient evidence indicating that reasonabl
the position of the parties would have possessed a contrary inten
time the agreement was concluded. EEEEEE IR PR

his finding on 3 Jack of intention.
ghised that agreements between
“jeoally binding unlessa clear
he 507 The answer lies

72 Domestic Agreements

in Ceylon, where he.
-England for & visit. ' |-
leave period; the deferdant returmed.

| modical advice, Before departing::

Among the most comimon types of agreements are those mad
family members residing together. Hvery ‘day, countless agreenme
made by which _poha’bi_t_iﬁg family members underiakf: fté 'd'ﬂ_ things for ined: b de her maintenancs:.
other, often in exchange for reciprocal underiakings. A ‘hush agreed fo pay his wife £30 per _-Qf‘;hggn da;hi wrote to his wife. |
promiise to collect the children from $chosl today in retim for 4 pr £y could. be reunited. Subsequently, the "?ha wife obtained & decred

TR A3 RAL i et ke g at th 'Si"OU?Q_' h?”?ef?r.th'iw apari 'ffhzdeféﬁciéhﬁaf Coah |
dorCe, N O D ent of the promised mainfenanice: |
o the defendant appealed. -

months fatér at the end of his :
But-his wife remained behind onime

the wife to perforny the task tomorrow. A part nt might of}
some pocket money in exchange for the child performing some ch
child might 6ffer to buy his parent a meal if the parent will quit sma?
each case, the terms may be sufficiently certain, and there is condia
for the promises—biit tan it reasonably be sdid that the parti:
that the law might be used to enforce the agreements? =\

| BunEFJovie Ching QX
Highceurt-

189611 HKC 1; 11995-2000] HKCLRT 14

- The plaintiff was a 90-year-old mother of five adult children, After a aot ;;o_nstz_mieg?ﬂ ?21\;‘;;‘; ars g 10 08 d it is the naturatand
with her children concerning ceriain financial and properly fransactions yeen husband:andwite. i hand and wife that the tWo SpOUSeS.
AL . . PR A ¢ R g ; o of hushand:and wi vilFIG i A : e

‘the relationstip phhus . agreements sich as ni

+Yeung J (judgment deliverad in Chiriase): in relation fo Madam Sun's clair
rearing expenses: from Lo Kun,. it was right and propér that parents: by
their children and this did not form & hasis for a compensation claim
aangements made between parents and  children; husband and wif
brothers and sisters were generally not legally binding, unless it

“that they have clearly infedided 1o enferintg legal felations. Tharaton

‘commenced praceedings against them primarily for breach of trust. O Is result of the re themsalves. ag s are
her claims, however, was for repayment of experises in taising her your w3l agg_’veemﬁ.ﬁ:t?.m..twe__egj:;%{?é?é eles i agioss.
- -son while the family résided in $hanghai: ‘Although it was et tlear whei sute In-this actic ag;‘_'ees_ﬁ.ﬂnﬁ s ey v waskc of per month or -
his part of the claim was based in.contract {none of the parties were fo wilk pay. o his wife a certa oensas of the necessary.expenses of the
represented), the bial judge disposed of it on confract grounds. . .0 o gg_:;gysx;_er:t_be ﬁg‘?ﬁg ig ok e wife piromises:e_ithar_e}tpressiy
Zﬁ'ﬁs@y to apply the aliowance forthe purpase for which itis given. - |
Is} tﬁoéé’fagréfaménfs; “many of them, do ﬂg’g:__rgsg_it_:_;r}_ gg:‘iggﬁ :
y;‘:@? they' do not result in 'c:of;ta*ar_;is_'é*sa_n_"thcugh:i?. ?eﬁz?;reémemj- '
‘batween other parties would constitute considerafion for ihe agreement. |

2 KB 571, 11918-1919] All ER Rep 860, -

'...366 C ':'5_33'?@’?"




Tnterition to Crease Legal Re[a!ion.;

e Dositestic f%;gfﬁg?ne?ziﬁ :
living together in amity, 1
agreement, after they had

of Appeal held the. agreemmient 1o bo. o
:10; Lord Denning ME; whereis if j<.
greements between spouses. 1ivi

n Jones v Padavatfon: was; ay Danckwerts: LI

2 difficult one ‘was because of the subject matter.of the
e ex{ensive consequences for eachparty inits execution.
¢ involved serious commitments on each side which went,
e paymeni of a modest maintenance allowance, and tended
artangement that was 1ot of a purely domestic character;
te I ave ¥p a well-paying job and changed her
residence fora period of yeary in reliance on'the agreement.
for her part; purchased a house in London: The factor which
alance in'the jrdgments of Danckwerts and Fenton-Atkinson
vAZTEn the terms of the mother’s promises. This lack.
ctual clarity contributed to iheir: Lordships’ findings that no.

VIS altopether difforent when i
-swamted,_o;' about to separs
o hQﬂQm‘abie undérstandine:

- 'baﬁfik* ‘i'{jz_iri' i order to tart
- was held that agr

[otLs it the. ?i’ésé;’f é: ;;’fc_f-r L most diffic e hand, and his son and daughter:in-faw: on thi : :
{{i;agend on- the good faith of i pi-:;ﬁ?; ‘gg’z_ﬁe family arrangemen ety owner agreed to transfer title to the couple if they meg all the
- g ngjd,b PRSI : I 5 ie a].'ﬁ i ; g g AR . : R . ‘__' et ;
Wi, bt e s g 124 Y B Vi 3o o held 10 be dn efiforcéable contract
et i DL At (e ammis qviden e g o 2 LASC OF hish T S :

cother relatione Ry _ Rane principley apply 4 o i,
e el ._iigm ‘Suchag father and somand {iauoii}ﬁ' te}j;%%l};ﬁ t«.:}&c;“iaaimg.
Ciiln RISy o 5 :.‘_ ..0 o Thi

y ek ; ER7 gi}f}?{}. W ‘1 : i

;o [E;Q?O} 2ANER 76051 70 ERAZ

> L9692 ALER 616, 119691 1 Wi g ave
. ‘R 616, [1969 £ 2
119691 2 Ali BR 616 a 620'} 'WLR_?"E& S

K 290 At ER 1 49,[19‘52}1 TIR ?.”51 Haechmkv.]oim?(m :
TR AT ERTGIS (1Y WTR 683, per Roskill and Browne LT, an agreement.
which a property owner agreed fo let her son and daughter-in-law reside in the

house § for £7 per week towards paying off the purchase price was held to be
an enfosceable contraciual licenice. S T T e

L
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