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nent which relates g any secusities or documenss if they are seg

with that seal, {Added & of 1984 5 4(n

astruinent s voul and as

cunster of shares then the b

e o e ;‘M ‘Lih ;iﬁﬁai[?}o}m themy ses fofasoa v
ot sRIETYR ¢ x original hold ]

are not franeferyed and the orig k ‘ wion v
¥ E?ll' ot Tl mpn {u (;Sfﬁ}} 3 O 3 {88, f‘x__ 10 £
Hg 18l
o Dwasr, ses i}‘a s
R Rep 2HB. Welch v "ﬁ‘am of Eng

63 LIQR 50

st :
LR
ipinal

egisiratiog, respec

. randtent rransfer of shares for T
a foreed or fraud ;E»:m ignster of sha )
# ‘:.\rg,x,{ e ir o capinl %’r'}.?.y cn the

uharﬁ certificate, i‘l::i o

TIADE]  Hstery

This sectice may e con npared with 8 2 of the O “ompanies Aol 1976 fof s
s 3

s 40 Companies
LB was added by

Ne £ of 1984, s 40 and spbsection {1} was smended by No 3 of ey,

;’iagrﬁ;},‘z [u
.,.fs,é;;.smz [LEG3] AL 396, e
snfation that the dos
sisferor has title to th

Vs Batkiy Consolidated Co Lid v
FI3A02Y  Oiverview

cation of 4 wansfer of shares 13 now only a re

15 section :z;ax‘,m =:arm~,mn for an {\ffg

seal 1 addidon (1 the com BAYS COTITON &0
is dpp?:u, .fa

hﬁ' Cunpasy andd ¢

. convenience i the Hght of pe
HEST mu,h wuﬁmnis s8¢ If}‘*?fuhi

1 Faele that the ©
swodaned to the company showing prima facls that the
LY Aifaaal . :

1 o for “y; igeat
R Y gt the company's Hability for
] 3 Hon (23 which deals with
AT and pote subser

amsis crealing or evidenci
8 Wi may be authorzed i

nyt the conseguences of acting on a fooged
Conmon seal

sial for a public company o ins 1 of acting on 2 & \
of @ pit jueince P on i Ko
e ar other dociment affecting shave tronsfer although it bs possilde W w :
sfer inent E ' T o o making cash
ital or scowulation of income o bomow ihe purpose of making
poof capital Wit i 7 e p
: ections {23 and {37 supra.

faosimile of the commos sent must have the addiion of either the w ik
or both on the face of it

misation pevments under this section: sub
[734.84) Commencoment date of Mo & ol 1984

fy the
The commencement dato is 31 Ay agust U8,

#u aled ”ij ¥ Pc*r‘( iy Hi}féﬂ hi 3¢ ESI 3, a0 i ﬂ{.‘v cj:,s;
: u v Hong Kong and Shanghaol Baak [19811ACT8

Lid 1IBORY LR 3 OB S84 Divon v Kennown
e wke a broke

74, Power to make compensation for losses from fneged
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gister of holders of debentares of ax

: aﬁ; ihe registered offive of the compa
iF the work »i i cing it oup is done at g
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{74.85]  Amalgamation

An amalgamation, slso called 2 reergen way be ac Eazgv eid by a schame of arrangsment inder

166-167 or a takeover under & 168: Schedule 9 It is a tranwaction whereh v IWe o yn
comganies are combined in some way I united owzwu?np, s He South Africon Sapply ond %
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feular dmu'w st i 4 promissory note or a debentire for the purposes o
4 garion Co v RO (1881 T QBD 165 The use of oo
: é oes pot dewerrsine whether the instowment is 4 debenture: ses Sperye
2ot B3, (HED.

fried
)

SOWET S

""\

special Provisions as (o Debentures

Steas Men
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V‘i}" W\ !]Cis are pot transferalds vnder the section (Nokes v Doncaster Am Lecmgisod i
Led 19407 AC 1014y, though they may be srﬁmmd‘m i appg f o
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4238 13
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| ich Such riahis retons : TeRia as shares:; 'woz'c;'i:w a;;f the pro-1984 ¢ 168, it is not linked t0 a scheme of arrangement, LhO‘iE?‘ of couse,
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Ordinance shail continue to have effect as if that Credirance had not been elrja. ted

st be an offer to acquire all the shares or &l the shares of 8 colass, not aleeady held by the

company. The terms of the offer musi be the same for all,

e Takeovers Code, the tansferse company muy make an offer for only 2 class of

ares, ihus freering shareholders in other classes: see Bates The Companies {Amendment)
Law Jourpal Lid 82 (slso o e found m (1985

e 1%8% in Perspective, 1985 Hong Ko

o Undted Kingdom there 3 0o exception in the Dedinance For an offer 1o provide special

{E8B.041]  History
) countrips in which shares wre held: Mumal Life

comply with the laws of forai
O of New ¥ork v Band Orgomisgrion Lid {1985] BOLLC ¥

The section ix derived from s 1‘?“ uf i
i 10 facilitate a takeover. Where nine-tenths have agmed 1o the s
my be forced 10 self to the ransforen COMPALY:
:22 j’, ‘54? {!—_’Lj gemerally on the origins of the se
detects in the original secton:

o 7Y, 4 i .
ne Cosnpanies Act 1929 (UK. The purposs of the sectics

: o the dissentiont minor
see Slue Metol Fulusiries S1d v 0 i
Hon. The Cohen Commities {193

¥ ("Hz?.\‘t{mmnis } ,Lz:i { 99,‘., ;}LLC "_-32,

”‘3 iii" rocedire we v .
Bl I0e procedire was not avaiiable w a & company where it held more than J{W of thu. :

sharer or class of shaces which it desized t acanine: he section was extended to offers for debeniures convertible info shares or Tor warrants or other

ghts o subseribe for shorss by the 1984 pmendment; subsection (2). Such debentures or rights
544
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shareholdin

——— o of
eror compaty has aceured & H% ol g of
wx the target compeny into & wholly :

3 i s Lad v Diidies 117

i the provess. Cnce the ar

: prevented fr envertis

A not be prevented from ©o verts ot compa

. i‘izj’z"f af e minenity: Blue Mesal fndistric
g & A

Land see subsection {31b), (0). Shares heid ‘f;}?-
amipany are reaird a8 beld by the wansferes commag

shoud

iring the ho s mart o4F B sehErTe W has been sanciio
{(Fhu). 1 the more 50 when the takeover s part of 2 scheme which s soheine i nol e
o LAl the ﬁb ? [ i ient 1o show that the .\mm_; :‘élh o L
" R . 0 . , s 5 166 The onus then s = Toerite Fockegte 110451 Ch 220;
For the weaning o and how o caleulate acceptances see Ko Shmp | g, R Everite Lockpets 1

Ty depn 5=
(CAY Be Grierson, (ldha & A i
i where there s sabstantiad wdentivy 0
emiad {Ke Bugle Pres

’ o Ead Y068 Ch 17 AL 31
{1971} 1 WLR 1455, & Adamz fad 118 Ch 17 a

[168.031  Conditions for sommpulsery aconisttion

These are set out in Pat 1 of the Mint Bchedule. By virtue of paras | asd 2, tha
CHRIPENY may start the acouisiiion process as soon as it hay couteed the ¢
Previonsty it had to wait umiil the end of e fourmonth period,

i ¢ were nisked by erroneois

e the shassholders who did accopt ware ‘Hilb.L-E 5337 zzx. it {gw
e “‘77903 800 922) or have sot received the m.mmi » .;97
1% 5 r B ik ) i o g w‘.'
ade (Re Cher Nico (Restaurgnts} Lid (1997] BOLO 3

3, 7 2 of the Rules of the High
ing affidavit see Atkin's Court Forms
e originating summeons and supporting aifidavit see Agkin's Lo
381 and for the form of order p 351

L ! L. e N T
. . . . ce e . i - e : . Tennld he mude by originaling suInmaons .
Motice of acquisition must be given within five months of the dare of the offer: para ,e. asion should be mde by ong

Unlike the United Kingdom there is no provision dn the Ninth Schedule ralativg &
offer heing capuble of baing reated oy the oviginal offer, wdingly, Be Cher Nico (R,
21 BULC 192 twhere the deadline was variedy is relevant in Hong Kong

shareholders have two monthe {previcusly one month) within which o
apphication w the cowt {o oppose the crsnpilsory ¢

: v 15 the hotder of not less than
piry o the offer peviod the ransferee CORPHTY 18 100 hotder of ne oty
{atey thi TR e o A - eleneee 5 sharehailer who had )
il e of the shares oF relevant class of shares, n shareholder >
Te WELTEE 8 GRS £ T YRR £

{58,041 Notice of scquisitien

Companies Regis 8 usedd 1o give natice o d
CiHnpany o buy ot minority sharehold and Form REZ

mincdty shareholders o be honghe o by the company.

1 . company reguire the
<ty lewer addressed o the wensferes Company TeqRHE i.z !
\ Soamos: o ‘: 4 10 Since s dissenting sharsholder is unltkedy :
naras ¥ and 10 Sinee s dissening e Tis method of the dissenting
E;r; 4 o 90% holding tn the transferor Company, s mf..u;::‘:x; i e e
o has aodiireG a Fuse ey L : . e 49 of the Companies
o h‘% i el 1o be used very ofien and it does nov exist apder & 425 ¢ t Lo

e ety ynoe 4 s that wder paras 13 Within one month of the exp
Ty The more Hkely proceds ‘ : Vithin one monts oF e 75
o 1o s feree compiny muast then give nolics 1o te 113‘,.\c.; g o
erlod tio transferse Compiy Y 1 and for mode of dabvery
s 1o Forms RET and BE2 see [168.04] and for mooe e
mﬁhw sharcholder to decide whather or pot 10 feguare U

it afbar the pafice wWAS
ectiom ust be made wilun Wo months after the note w
LT 1S FEFITE

16 the ranstaree company: paras ¥ and 0.

Such notice ma

a7

eholders 3
rogistered post (0 the tissenting shereholders ar thedr nddres 5 in Hong
books of the wansferar company or if po addrass iy regisiered 1o the addr
supplicd by the <
(Feoms Regaiat
apply to the Reg
be grven reg &2

t be gives to dissenting sh
i

holder to the ansferer company for the giving of sotice o hing ©

s, e 3011 Where the sharcholder has po addre

Jsury Form RE2Z
. e} calling on the d
ny {0 buy him out. The el "
para 13, The election mast be addressed

the iragsferae comy
rag of Companies for a direction 4s 1o the manaer in which such sot

sferee company shall he entitls
houehs out the ransiores Company shail b

3% : s - . ‘ . . i ; vo the dissentine shareholder elects o be ! s e vy b agrasd o
Paragraph 3 deals with the form and g of the notice and paras 3 and £ of Part T of the the dissenting l hares on the terms of the offer of on such torms 48 may be agre i 7
: i ; : e : ; = ; & 10 acouire the shares on the teoms O e company. thinks 5t 0
Schedule specify the contents of the notics in appropriate cicumnstances. Paragraph 5 a wanid 30 a0 iné i, e of the shares oF the wansferce company, thinks §

ns olar

choice of tey tes eurlier difficulties aboul what ters apphiad  defuult of electios
Carlion Holdings Fad 7197111 WLE 918, The BUHCe s i
use where & merchant bank offers an snderwriten cash al
isgned by the sansferse company, b

fheeoart, on the application of the holder ¢

v 7 of the Rules of e
(1999 jssue) p 381

suramons: 12,

i “.'/stims o the court should e mads by origmal o
Cout (HE). For £ Carisinating SEOMONS S0 AHIRS 1.0 0
B Cowrt (HED. For {oom of onginating s

eanse holding that alternative offer open fop e Yuliperd
nuzht be expensive or otherwise snpractical: ses Bates The Compan :

1984 i Perspective, The Fong Kong Law Jouwmal Lig 1985, 84 (also {1988) 13 HEL 33

porting affidavit see p 384

H 5 Fr— o b - " . valen T paras 3 nd & (f
AT50 L4 5 VIS an 1o choiee of erms and options ik E VI &g EALY b}
i 0 LOTTRING g EL ioan o . H

wray 13 t0 1%

Paragraph 7 provides that on the expiration of two months from e date of the notics or 4f!
diseissal of & dissenting shareholder's application w the coutt, the ransferes «

fansmit 3 copy of the nolice % e ransferor company together with an instrument of

are 1, ns 0 which see

secuied on behalf of the shareholder on whom ihe nodice was served by any person app

e
by the wansferce company and shall pay or ransfer to the &
ceusideration repre

snsferor company the amonat ¢
re
vistug of Pan 1 of the Ninth Schedule the fransferee cormpany 35 eatitled io acquire. The ¢

1

company shall then re

Minorities

senting the price payable by the trans

ter the transt

e company a8 the hiolder of those sharss, Mo i

ol granster shall be required for any sl

ure for which 2 shwre warrast i, for the time £
oaxstanding.

e $h e pifairs of the
wher of a specified corporalion who complaing that the &Mimx;fqiyiv
FEHA LAY IS A 4 snducied o2 Manner uniany
. o o heine or have been conducted ¥ :
o o . . . : srecified corporation are belng OF B Ve ey of eoape et of he
The purchase consideration paid to the transtoror company shall be paid into a separas ssg}.s,u!;:,q ;.C:xmm intorests of the menbers penerally or of ﬁ,m}tﬁ}fﬁ;f@f; the
: . ) orejudicial o ihe nderes L i within section 14TETHB). the
?w_;»;# s (inciuding himsell} oz, io a case falling within sset qi{‘n .{\ S
;iﬁ zm.';d} Secretary, may make an application o the court by petibing ¥
HAANCH S& L 477 of 1904 5 B
3 ie weetion,  {Amended 72 of 1894 5 3 .
ander this section.  {Ame e b oeinien that the spectiied
i ¢ petition under subsection {1) the cout is of opimon that i}er {%ué’airh'
1oon ARy pelinoh wnied ~ . . " et 10 0 THAT SR EE] s
i en di}éoi*g AFfnies are being or have been conducted is o man ¥
COrpoTat affairs g

account and held by the ransferny SOy an frost fov the dissenting sharebnldors
be paid out on production of die relevant sha
satisTactory indempity in liew: pasa %,

{168.857  Applioations to the cowrt

Applications 10 the couart will rarely succeed on substimtive merit, though they may on &6




inias COrdinance (Cap 32}
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prejudicial fo the immerests of the mem!

members (el

; v office copy of any order ‘amisz:‘ ghis &

e part g e o alter of add to, a specified corporatio

itier i o 14 after the making theszof, be deliv
B i3a 377 "

~Hion alienng o adding o, or gi'v;;;gg
N ) PSS [P W
‘ “ raticn' s Ine andum oy arbicles dnall,
s generally or of som ration's memorandy i

o by the specilied corporation

ing the member who presented the petition), wh
conduet consists of an |

{2 il

slated 508 0f a series of aris-

; ian makes defaelt o
spistration; and iF a specifisd corporation makes defanlt
S INGTALINE WD 5
O iy, with 3 view to bring Ing o s end the mattors o
of-

sration and every officer of the
. . section, the specified corporation and every O
o with thiy subsection, ihe speciiie e °

11 e fiable fo a fine and, for continued
make an order resiraining the con

wanission of any sueh 2CEy

< porporaion who s in defauly st a0 < 7
D*‘i’wi? 10 a daily defeult fine. (Amendsd 7 of 19905 2)
conatinuance of such conduct;

(ii} artler that auch proceedings as the cous may fhink fif sha
Brought in the name of the specified corporation Bpaiy
prrson and on such terms as the conn may 5o order; - -

(i) appoini @ receiver or manager of the whole or 2 part of 5 5
COIOTALON s property or business and may specity the powe
duties of the reeiver or manager and fix his rermuy

5. at the date of s death, was 2
sniative of a person who, of the date o - A

e personal representaiive of a pers qee of or nesson beneficially
e ?cm}?mﬁ 534*”51’5” 3 corporation, of any lustes ol or pasos the will or
sx1iyE a8 BRI A A . o v cripdyam oyF L SREEE O

er ok & o Cehres of @ specified corporation by virue of ,éjﬁﬁhr o
erested in, the shares & T . court under subsection {1} for an
Henesies of any such person, may apply i the court under subsection {
pestaty of Aty sulh

iy, ¢ forenoe in that subses
on andd, accordingly, any reference n fhal

d as including a refere
ed corporation shall be construed as including & ref
wLd o Aprilad Gmil

er unider this
mnmber of o speci

. ) - nerson beneficially intersste
1 representaiive, fousieg Of DErson oRneil J
v oeueh personal represeniaiive, 1 £
atii: wny Sul poIsona Repiby
fin ke ol . A5 1 thinks ©if whethuee fon oo g0 Amended 30 of 2004 5 2
AV mske such other order as i thimks i, whethey fo mgu}atmg AR
conduct of the ’

ecified corporation

5 affairs i future, or Sy

purchase of the shares of any members of the specified COrposa;
by other members of the spectfied corporation or by the spesif;
: : of 2 purchase by the spec

worporation and, in the
comporation, for rthe reduction accordingly  of
ioor otherwise; and

COTPOTALoN's capila)
() the court may order paymeni b

ot those damages ay the cout 1
fres

o waal ooreseniative of o i, al the dale !.;ﬁ ﬁj: ??lﬁ(}?i fj;i:;
A3 The persoeal mpress £ soned ation, may apply (o the oo =
was 4 past member ol @ spe d ction and, aceordingly, any vef fenee 1a
subsectpR(2A) Tur ;?' Gfl: E L:, seeified corporation shall be constimed as

srive.  {Added 2004
veference 1o any such personal representative.  {Added M
FOICTOINLLT 1) a4t &

DOYSUN W

o

=
=
Ea
‘..4
B2
i

the ks

y &y pesson of sach damages and ing :
nay think {# 1o anv memhery {including ih
ber who presented the petition} of the wpecifiad corporation, whise
intevests have been vatairly projudiced by the act or sonduct. {Repiacs
30 of 2004 5 2) ;
{247 Any past member of 4 specified corporation wha complaing that
specified corporation were, at the brae when he was » membear of the spe
corporation, conducted in s wanner unfairty prefmedicial to the inrer
then members geng ally or of some part of the then members ( inclading
aiay make an application io fhe coupt by petition for an order nnder this

s Be teepted g 3 0ast mernner
c o1 H 2 merson snall not be toated a8 & past
sen Gf $his section, & Berson shall not od

For the purp " © & member of the spet
i’} a r‘.’)-f_’{‘i;dd corporation i he geased & bil& z:.a,.‘:;«%iww;ﬁ Fpecitied
corporati hefore the commencement of section 4 of Schedule ) 10 e
e s (Ao é.“l Hinance J004 (30 of 2004 {Added 30 of 2004 5 1)
orpanies CAmendment) Ordinance 2004 (30 of 2604

Companies (Amendn

.- vder this seefion as 18 apolies in

ion 796 shalt apply in relasion to a petition under this section as i apy

Section 296 shadd apply e

relation 1o 2 winding-np petition ¢ section 4 of Schedule 3 fo the Companies
y before he commencement of seotio ¢ acheduio S S
Mhere belore the commencst ¢ ey .- as been presented o7 an

?‘v‘f?r;d“ﬁé‘i}ﬂ Ordinance 2004 (30 of 2004), a petition has b{’:*gif secTin Y of the
Apnendamenty L2 AL . PR RECTIGR O x
AR }é section 168A of the pre-amended Ordinance, Wki S tiom s if

or under se g o o i vl such a porition as i

;;'_1* ixv;andéd Ordinunce shall continue o apply in ?,A.m;;f:(;!;;;i:?;s?@(}{}4 360 of

prC-aie . - Corapanies {Amendmeni)y Urdinance 2004 £
sotion 4 of Schedule 3 to the Compames {

section 4 of Schec ARy

266347 had not heen enacted.  (Added 30 of J}{”‘: 5 1 Rt

ARl P , 7y ere-antended Oedinance” (¥
pose of subsection (7), “pre-amended O . oty ofom
Tor the purpose of subsection (7), ) fnt i i foree tmmedistely bafors

o t‘p} é smpanies Ordinance (Cap 32) that was in force m.mieii;;n i!a“cm)
EAns L0 Fes - Pt et he {ommanies | SOOment

es B; ended by seotion 4 of Schedule 3 to the iﬁmyﬁ“ W

Howas anen Y BRI - i M g

Oudinance 2004 (30 of 2004).  {Added 30 of 2004 5 2)

FLAT Wb & Eaa ‘

the affairs af

{Added 30 of 2004 & 1 .
(ZB) I on any patition under subsection {2A} the cont i of opinton that the specifie

corporation’s affairs were conducted in 2 manner unfairly prejudicial & the

anter f the then members generally or of sme part of the then membe
{iacluding the past member who presented the petifion), whether or sov aue
conduct cons isclated act or a series of acis, the
som of such d e8¢
court may think Gt 10 any then wembers {leclading the pas member wh
preserded the petition) of the speeitiad corporation, whose interests wore unfairly
prefudiced by the act ar conduet, (Added 30 of 2004 & 2

4

e

E:

foan

cowt mew ordelr
amagzes and interest on those damapse

£20) For the avoidance of doubt, the damages that auty be ordered by the court ande
subsections {2)h) and (ZB} does not emitle g member, past member or then
member of 2 specified COTRORAton (0 recover by way of damages any loss that i
solely veflective of the Ioss suffersd by the speeified comporation whick endy the
specsfied corporation is entitted 1o recover ander the common Taw, [ Added 30 of
2604 5 3}

(3} Where an order under this section mukes any alteration in or addition to the
Imemorandum or articles of a specilied corporation,  then, netwithstanding
anyihing in any other provision of tiis Ordinanee byt subfect to the provisions of
tha order, the specitied corporation shall not hiave power without the feave of the
couTt to make any further alteration in or adeition o the memorandum or articles
nconyistent with the provisions of the order: but, subent to the provisions of this" -
subsection, the allerations or additicns made by the order shall be of the same.

effect as i duly made by resolution of the specified corporation and the

provisions of this Ordinance shall apply 1o the memorandom or artcles as o

altered or added 1o accordingly. (Amended 30 of 2004 5 2y

(1684017 History

0 of onmanies At P8 (UR) and s
: ; v be compsted with 3 210 of the Companies At § ;%‘s "‘68}-3“ e s
.'Q wia s b3 1) 1 TRy 3 £ i o B 1:‘?- o ' |
o 1980, now ss 459-461 of fhe Companies Act [HE5 bLL(EHD ¢ m,eq Ol
Sy L75‘?]. , { -:i’h recenmendation was to adopt s 210 of shz‘ ».4.m;p¢ s/ < ¢ s
o recomment : th 5 nittes. It wias based on the resomme plel
eyl the Jenking Cominittes. It was ba e
amendments recominended by the Je ] mnittes. It v s 110,
e ‘ “dmigahni lsti aw Revision Committer In their Second Report, 1573, pa
the Companies La 51001 4.

75 of the
ried by

Bl 31 oof

ation from # July 1994,
of the

w4

i and {23 were amended by No T2 of 1994, s 8(a}, in o : from B
:hmmufms‘{]) ‘d})'di':'zi*ivc:g:;;:;;imd'in 4 mamter unfairly [,?s'&jlf'd}u;.ﬁ 0 133? 1ﬁ=‘ili < in hoth
e m’b {“ Wucted in 4 menner unfairly prejudicial to i}.m mtmm:‘,,s m ,g
ms;:-mb(f‘m g:ane:raﬂvﬂ ‘~‘>r fk:—‘,;—:}r 'i‘?l:e:i"md. Iy Mo 72 of 1994, ¢ §(b), has been in ‘@pﬁmfvm]] s};:;c‘ uﬂ ;
S‘ihfiﬂ“!:1_(33"&3.ﬂ§lll)5~ ‘L.‘amp"{:'\_ ;ﬁ- -;‘;&ﬁndcd ;,w Mo Toof 1990, s 2 By Cumparsi'r‘:ﬁ :é:i-i;;i{g
by cib‘\e;‘f ?);” ) :kuwa:s @xis ) ctions were amended Eéllb};ji“j'.m? %g‘i‘:’t‘{ ;m’?
wdinance (30 of Z004Y ve 5 Pl ‘ o 7
Um’“‘i“f‘f 5‘;)’ i:)m:auv”. For the definition of specifiad corporaiion SC/t\ ?{g }g H:fh,,mgi e
‘?’“‘"PU‘ m{;ﬂd ::‘)rr;m;‘%eﬂ idmé gop-FHong Kong companies (o which Part X3 applies. The
lncorporsted compapies and sop-Hong

g

w;ﬂg sub
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fey FONIGEOYTY P
{3 provision diveciing scoounts 1o he jaken belween ap
1 }
(Adae
fef 1984
{264H.011 History

This section was added in (0 U7 by the
o5

Compar Ay i i
panics {Amendment) Ordinan;

TS the new s 71 s

Dndinance, Mo “:! ?Q the Bankrupiey Od introduced by the B
G e, D T of 1996, which came inin force on 1 “s v ,'f'“ ankiing
Subsection (ZMB) was ameaded in 2003 0 be o i e

et with the rovision o
L i 2 fovision o

selten 2648 is derived from the Tnselven Y Act 1986 (UK) 5 744, T
on feconmendations of the € e
1 1o {49 of the [0

e UK nmves
3ot ity Ewpm
af 1

‘ of the | i i
1 being :miudm in nsﬂmé« of da

noexirbitant credi agreements on the ippii.

ork Commitiee in Chaptey 3
oimtmer Credic Act 1974 '1“;";
5 264A% might lead to exorbitan! rates of §
shioaid he gives power to re-ope
{

miers
quidator: see Cork Report paia 1387

2648021 Overview

The section applies where the company g b
pavision of credit o the ompany. O
introdneed in the context of interes
factiities grantad o the LOMpPAny 3
of Hoag Kong §

TR0 PAFTY 40 3 transaction for, of i
i not defined. But, since the i
of the company, credit wi Hi g i
1 . For the ﬂaLi’\"HHl T
o ong o ;ep«m o fiani\mgm) paras 1923 w1925 ‘sfia“:i?i‘f ¢

Mat comtraciunl rates of fyere o
Lenders Ovedinance | (Cap 163 only e 1th jA
extortionate ard the court m oot
Dot extortionals {see se 24 and
Tegtired,

redit
ST om ded
il intere

showld be admitied 1o ot
rate of interest in excess of 4
Jare la in e of 48 por cent but jesy
- it consldered that specific exmom e

Tl SpOCine exoriionaie o

{ddeclars interes

Apphieation for an order under the seCtio

three nomay oualy be made by the tigy udﬁo’:

fitm (21 The oaps of pruof i in effect:
make orders affocting thind parties,

v otme lmat for applying: subses
;}roudu subseciion (31 The cour Ay
subsccrion (4),

265, Preferential payments
1 aw ar
{ in & winding up ﬁme shall be paid in privvity 1o all other debis.

(_A_g (Repealsd 6 of 1984 4 181y
by any-
{13 avment from th
i;ﬁ; ;&j { gmm the Protection of Wages on hxr\!venw Fuik
({2&’ ;‘}(} of the Frotection of Wages on Insolven 1wy Ofd
k™ bl ] 1 Y - i
{Cap 31 to any clerk or servant is respect of wag :
both in respect of P
e | of services rendersd to the SO
EYMENt was made during s ‘
5 period of 4 months B
o A S D8
o commencement of the w;mimﬂ upand (Amended 48 of 19
) WARSES 5 ouided 1 o5
mci salary {including comunissio 1 oprovided that the
oo 1; ixed or ascert ainable at the relevant date) of any
her .
e w; respect of services vendered to the company LL;
e f mu?& B0t exceeding, together mth any payiment oo
N paragraph (i), $3.0 2 ¢ 4 '
€y any- 5 W giwmg ed 12 of 1885 ¢ 29)
(i} paymeit from the ¢

Destnent ! )mtuzzmu of Wages on Insolvency Fand and
8 of the Protection of W ees on §ztsoz“f;s;{’v Ordin
¥ £

{Cap 380) ¢
o ft{;(ﬁ o a;; imy labowrer or workman in respect of wagey
ayaie for thme or for plece work, in respect of

822

ag Crdinance

Gy

{Cap 32) [2648.02]

rendered to the company i such puyment was made duriag &

period of 4 months before the commencement of the wimding up;
{Amended 48 of 1987 s 8)

rages of any bourer o workman, whether pa yable for fime or

for plove wwri« in respect of servicss rendered 0 the company

od nof exceeding, together with any

aph {1}, $3,600, {Replaced 12 0f 1985 s

i"(i

during the relevant pes
payment under sub-parag
29}

mee payment payable to an nm;ﬁ@wo under the Bmployment
. not exceeding in respect of esch employes 56,006;

¢ BEVELT
srdipance (Cap 57)
(hdded 55 of 1974 5 2)
any long service payment payable
Oridinance {Tap 575, not oxeee dm“ in respect of 2ach employee 38.000;
{Added 77 of 1983 5 2}
any amount due in !ﬁ‘“px:“{ of compensation or “me’;.zv for compensation
under the Hinployess” © omemnsmcm Ordinance {Cap 282) acerued belors
the relevant date and, where the compensation 5 2 g;mndu::ii payment, the
ponnd due i respect i}zer of shall be taken to be the amount of the lumg
“Ain tor which the periodical payment could, if redeem able, be redesmed
a1 an applicaion belsg made for {hal paipose under the Employess’
Compensation Ordinance {ik‘ap 2821, but i‘rz* Jdi"faga"!{)h shall not apply (o
a:y amount dus i respect of campmsa‘im;. or lisbilty for compensaiion
a%’, Ew copapany has entersd into a contract with a penon CAITYVInG OO

d ipsurance business in Hong Kong o respect of its liahility under

‘9 %*m{)‘mjms Compensation Ordinance (Cap 282} fot perse wal ingery by
aecident 10 the smaployes o whom the compessation o Liability for
compensation i3 due or where the company is wound up volunstarily
merely for the purposes of raconsiTuction of of amalgamation with another
977 s 25 Amended & of 1984 5 255}

Fo

an employee under the Employient

-

il

ompany.  {added 4 of
any wages in Heu of notics payable o an ermploves wader the Bmployment
Crdinance {(Cap ‘T}‘E not exceeding i respect of each emph‘we# ong

moth’s wages or $2000 whichever is the lesser, (Agdded 4 of s 2%
all acorsed boll L"icw remuneratineg hecoming payable 10 any d@rk, m‘vaﬁt.
workaan or labouser (o7 in the case of his death 10 any other pegson in hig
sights on the teominaiion of bis employment before or by the effect of the
winding-up order or resolation; (Added & of 1984 ¢ 181}

any payiment from the Employees Compensation Assistance Fund undet
Part TV of the Bmplovees Compensation Assistance Ordinance {Cap 365)
repressating an araonst due by the company i TCRpLCE of compenyation or
Yabitity for compensation under the Employees” Co ppensation Grdinance
#Cap 282y accrusd before the relevant date (Added 54 of 1991 5 47}
any amount of vopald contribution of any amount deemed 1o he papald
coniribution caw*imud in accordance with rades made under section
A1) of the Ooecupational Retiroment Sohenes s Ordinance (Cap 420)
which should have Been paid by the company belng wound up in
acoordance with the erms af an ccenpations] retivement scheme within
the reearing of that Ordinance before the conmnencemont of the winding
TR
Provided that where such amount excesds 530000 in respect of an
umpim-‘ 505 of such part of the amount that exeseds $30,000 shall not
be paid in prionty to all other debls under this subsection; {Added 88 of
1992 5 48)

{withoat prejwdice 1o any vight or lsbitity under 2 brast) any amount of
salaries deducied by the company being wound wp from its emplovess’

aaim"*&; for the purpose of making “-e:irtz"ibu*ims m pepect of such
emplovees to the Tunds of an o0 Lugyatanxml vetirement scheme within the
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uiterwaorths Hong Kong Company i
Girean g i o e ™ 3 T
i‘;ﬂ‘még of the Qucupational Resirernen Se iemes Ordy
it Rty . A Tyt et ja o >y .
. h.?’i have m,i‘ been paid ino such Funds;  (Addeg 88;? 4
RS ARy amount of unpald coptribution und i

(i}

)

{d}

ida}
{db)

{2}

any amo 8f, OF 5
et o cnlostnimd i ‘ i
; ;L;bxaum caleulated in accordance with, the M':mdit;? ;
Pharmms et e e il 3 A el A
:;; nlcmm Crrdinance {Cap 483) which should he T
-.‘ ﬂi 73874, S o M ) :
(}-avdi%}d{ iii,aij;g wound up in accordance with the provieg
o ance betore the commmencement of the winding pn i
; Il RS i upg
RSO.000 in v

r,.a.w;;drsd ﬂ:.ai where such amount excead
fi]}%}&"éyif’t’;, }{"3"::‘6_01" such part of the amoun ‘E‘E;as excesds 5
ue pald i prierity 1o aif other debis gnder this s o
rand . ander this subsection;
iif,.afamfg deducted by the wompany being wognd o §
!:: Z:g ;; éi;”li ug;:n{ j’.;‘f}{}ioyee-s 5'(_;}2" the purpose of :‘aii{mé Cotr
o rspect ¢ d!;;w W‘E;.amm employees o approved trit .
oered scheine ithia the meaning of the Mandatory Provid
Farnance (Cap 4853 which have not heen pai;é to i

ustes;  [Added 80 of {993 i o

Y sum and inferest a pay ' .

., He BRerest thereon payable w die Mandatory

SBchemes Aathority under section 17T { the T-E"hzddm:y P
y e section 177y of the Mandaiory

Srbpenan ied; - g oy
Sa_:fz@;n:m Ordinance {Cap 485); (Added 80 of 1905 4 @f‘mu
auosiatmory debis due from the oany o € :
Hes e from the compamny 1o the Govess
eloannOry fue fro pany 1o the Gove
e z}‘ifi:.bﬁgth and which became due and pavable within .sznm?
;wmcj*diﬁdasﬁ} (Replaced 6 of 1984 5 181 »mlenﬁﬂd 2 i
{Repeated 56 of 1999 5 18) ST Al
'..v%aere the company being wound up 18 or was g .
commencement of the windi s, &
{Amended 7 of 2004 5 55 3
{)

bank and,
vank’ and
Bg up, held deposits, 1o each

in respect of the deposits i e
;mz\f: getj‘: 1{3{.&' the '(iepobx!a, or portion thereof, fat the dow
e t;; m; TE'i&f own right, the aggregate amonnt so held on ée
C.Eégz;a{;mnr‘m o ;%i‘;, otal mmount of compensation” 1o
POSHOY 5 eniitled as prescribed in ssotion 27011 F
_ ‘ 8 prescribed in section 2701y of
"pos: ; entitied s section 2 0% the
_?a‘ﬁutsqrj Scheme Ordinance {Cap 3313, regardi “')‘ F ihé
of deposits; - T e ih’ﬁ '
m respect of the .
holds as a

iy 2pOSES ‘ '
N dcpr.sristm of pontion thereof, that the He
: are frastee for each of the beneficiaries; e ns
amount so held on deposit, up 1o, subiect o wihse oy
ammoant PUSHL D 10, subject (o subsecion s
st o8 the total ames F b
otal mmount of compensation 1o whic, 5
o o the tota ; Gmpensation to whics 4 depos
%i;ﬂed gz ?E’t..‘sbﬂhﬁd ihosection Z7(1) of the Lepusit Pro
SCeme Urdinance (Cap 581, ree: f the mumer ¢ “
‘ ¢ 2D 381 wegardiess of the of disi
30 held for the heneficiary; ¢ romberof ('ig?
in respect of the its I
h;;ég ;:-:? m]‘ﬁhc deposits, or porgon thereot, that the deposiy
a,my;mt.: f ;}, ;ia;}t ar:f.oum for esch of the Clients, the: sgpre
MRER SO DeiE on deposit, op to, sab k ion (5
o ; DOsiL, 0, subject to subse '
ot 50 eposit, P, sobiect to subsection
won dhe total amonnt of compensation 1o which a depo

(i3t}

?sz,ﬁiad g, ézz'aﬁcréi}ed in section 27(1% of the Tteposit Prote
»eltine Urdinance (Cap 5871) 635 of the mumber of de;
het -85 581 ), repardless of the 3 :
80 held for the elient; and ¢ el the pumber ('}f fe
worespect of the denosits i ot the
h;;{i;? ‘1‘t of iht‘, deposiis, or porion thereof, that the dep
ﬁa_ m‘;s 2 trusiee (bat a0t a bare trustee) under each of the trs
e agpregate amoestd so held on denos ! ot
. s o deposit, up o the ik
e 2 ate e 1 posit, up 1o the Hmd
p{‘\zajcéi‘s:.;;,ﬂf of sompensaiion o which a depositor is entitled
{}rgéi;lmicj 2} se-;siun 272 of the Depasis Protection” Sthe
Hﬂd@«{;}; z { fp 59; :i}é regardless of the nember of denosiis g8
e sty (Added 83 of 1995 ¢ 16, Amended 7 of 200,
L of 2010 95 & 16, Amended 7 of 2004
where the company being .
person in respect of am

{iv)

wmz;;d up is an insurer any sum payable
S oia 3 gL .
any claim {other than a claim for a refy

#24

nies Ordinance (Cap 32)
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&) Whare the relevant date is on or after ! June 1970 but before 1 4
L of $6.000 shail be deemed 1o be substiimted in each case fof
W) teferred o in paragraphs (b and {¢) respectively of
{addded 41 of 1970 ¢ 2; Amended 4 of 19775 2)

Where the relevant date is on o after the 1 Apnl 1977, the sum of 58,000

sy

be deemad to be subs
parzeraphs (Y apd (©) respectively, and for the sum of 6,000 refemed woin
narag

- Bubject 1o subsection (13{b) and (), where auy payment Of actout of wages or
sulary, or severanoe
payable under the Pmployment Ordd
retnuneration, has besn made o any o
employment of & company out of money advanced by some person for that
Py
mRes
which that clerk, servant, workman or labourer would have been snttled fo

preopium} made wnder of in accordance with a contract of insurance (but
sot & contract of reinsurance} effected by the insorer as part of Bs geueral
on in or from Hong Kong, unioss-

hosiness catried
cuch suln is, under the confract or in the ordinary course of

]
55, payable in 2 place ousside Hong Kong wheve assets of

busi i
the company are maistained sed onder the law of ta niace the
claim in respect of which the sum is payable is, i the ovent of a
winding up, accorded priovity with respect 1o those assels over
claims which under the comnet or in the ordinary counvse of
business are pavable st any other place; or

the pesson 3o whowm the sum is payable Is cntitied with respest o

it
L
the glaim to claim compensation under apy scheme designed

securs compensation W persons n clreumstan

becomes insolvent, (Added 78 of 1988 5 8}
where the compauy being wound up is an insurer, any payment fom the
fmplovess Compensation  Assistance Pund wnder Part IV of the
Employees Cosopensation Assisiance Ordinance {Cap 265 representing 4
sizw payable by the company 0 a peson i respeut of any olaim (other
a rlaim for refand of premsium} wmade under of In accordsnce with a
ed for the purposes of Part 1V of the Employees

PRETEH
coniract of insurance s
Compensation Ordinance (Cap 2823 effected by the insurer as part of its
. unless much sum i,

general business caried on in or from Hong Kong:
under the contract or in (he ordinary course of buginess, payable i & pluce
outside Hong Kong where assefs of the company are mainfained and
spder the law of that place the claim o respect of which the sum i
payable is, o the event of a winding up, wooorded priorty wi et 10
those asaels over claims which under the contract o in the ordinary cousse
of Business are payable af any owher place;  {Added 34 of 1991 5 473

where the company being wound up i an insurer, &y sum payvable {after
offsetsing the amourt of any sums owing from the claimant) 20 8 person in
conpect of any clalmn (other than a claim for a refund of premium} mads
snder or in accordance with 2 comtract of reinsurance effected by the
genersl business carried on in or from

pAY

insurer, as reinsurer, a8 part of s 3
Hong Kong, unless such sum is, under the contract or in the ordinary
course of business, payable in a place outside Hong Kong where assets of
the sompany are maintatnsd and under the law of that place the claim in
respect of which the sum is payable 3, in the ovenl of & winding up,
ted priovity with respect 1o Gipse assets over claims which under the

al any other

arco
conlract or in the ordinary course of business are payable
place. (Added 79 of 1988 4 §)

il 1977, the
the aums of

sl
¥ shall
ted in sach case for the swm of $3.000 referrad o in

graph {ca), of subsection (1) { Added 4 of 1977 5 2}

ayment, or long service payment or wages in tew of BUECE
ance (Cap 575, or acerusd holiday
¢ servant, wonkoman or laboursr in the

. that verson shall in a winding up have a dght of pricgity in respect of the

» s¢ advanced and paid up i the amoust by which the sum in resp2ol of

85
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Butterworths H, L
orihs Hong Kang Com Secinance (Cap 32)

prioriy in the wind .

¥ the winding up has been diminished by ]

been made. {Amended 6 of g’;g;: i ialz?sai;s:é hy redson of hich fitor has indemaified

O vERASE kE s IR 12 of jogs oo : 3 elation o which a orodilol Bas i omeified

{3y The debm s Sy e i of 1983 g IR sgin reial £ ¥ i £

gt % apecifier T o RS & " ; il s F ; ;
pecitied in subsection (1%hi, (03, foa) { & the coudl Ay, on the apphication ol the Official Receiver or the

Hquidator have been

{ony 3 £ N 2

};?')'!}; L:;?;;:;;im i“g\ : “;\fo’aincnds:d 58 of dig ;L;}; Ator or any such e ditor, make such order ws it deems st with Teepect 10
{2y shall hm "!);‘G‘r’; « TORU 5 47088 of 1902 s 84780 e @i those t : nd the amount of those xpenses 50 recc».wzz‘ar{%'
b - prionity over the debis specified in gy w o giving those credlions an advantage over olers in comsideration of
’ G by them in so doing, {Added 6 of 1984 5 18D)

ic) :hjﬁ rank equally among themseives; and
whi n i sespect of a period of noliday or of absence fom work

su ip vespect OF
S 1gad 5 181)

en poority under subseciion {IMdh) do not incinde the

w(ﬂ’u! be paid u full mnless the assers are insuffis

Faich cage sy gdys : it o l .
; ich case .Iht} shadl abate in equal proportio: S
(Replaced 41 of 1970 5 2 it
{34A) The dehis specifi

puperatio
irkness or other good cause shall be dearnod (0 be wa
andered to the company during that period.  (Added & of

: ; 4 in subsection (1)
specified in suheoction 1y o (1dy shall have prior
g 1o yubsection (1)(da). (db), (e). fea) and (1) {Adde
, waded 54 01 1991 5 4710 of 1993 5 2: 93 of 190s Whided 2
(3AAAY The debte spacified | W38 L3 of 1995 5 1gy
’ JL‘:' ; ebts specified in subsection 11)ds) ¢k o
SRECG in cHon {3 R
Y o cton (Ddby, {2), {28) and
Armended B3 of 1995 ¢ 1) b0 e and

rns deposits where the cursenl 1880 agraed o by the depositor at the

most Tecent time i was negotinted enceeds 3 years;
site made after the date of publication of a4 ne
Gon BRI of the Banking Cietinanes {Cap |

en removad from the register and bas ceased 10 be o bank.  {Added
g3 of 1995 5 10)

i ihe Gazetie under
453 that the company

(3AA LAY The debis anerif .
CAAAANTRE debis speciffed in subsaction (1)(db)-
{4} shall have ?f"i-'()j"f‘i s eviae i3 \ Jas
(Y ‘ Wy over fthe debits in subsertion (v AY

(6)  shall rank equally among themselves. secton (el (ea)
() shall be ot o E g themselves: and A

’ saalt be pmd in full aen th . . . ~

wehich Li . i ”} uj,L j;nh.-:‘..\ the assers are msulficiens o srangement has been entered into of carvied out on or afier the

4 B LO0Y SRaE ‘11}‘315 Sen areree? o A z. F h i A o W,!.;-.}‘ e e e iy the o ks g T e -

{Added 83 of 1905 4 i{;'; QI U prOpOrions anong . apecitied date in relation 10 4 deposit with the company except whets the

aangement i3 one i pesiange of o legally enforenble oliligarion
incurred prior o that date;

the arrangement has, of wonid have had but for 1h
of enabling & person 1o betome ensitled o priority under sabseclion
{13(adb), to which the person would otherwise oot be entitled, and

it would be concluded, having rogard o~

i e manner i which, and e circwmstances wnder which, the

(3AAY The debts specified ;
;.g)a.ut. {;csgs spacified in subsection (13e) and feu)
14 kS 1353 VS Pariey o 4 s ot
{0} .,1;1;; hg‘f— prioity aver the debis spec §;‘i§ gﬁ stibse
shaii rank egually amor Syl a
O o ke j{ .ﬂfj} ;};.rmzig themselves: and '
& st pe paid in Rl unless the ass i X
hiall be pa 1058 1he assets are insuffic :
whicn case they shall abate in egual nrow ions s
e (ase ey shall f egual propoertions
A T (O IU8E 5 8 Amended 54 of 1991 547y
AAEE) The debts specified in subsecrion (1 ¥ T

subsection, the sffect

aprangemment was entared nto or carvied ouls

{ad shall : .
shall rank equally ; : - :
¢ o iy amony themselves: ang : : gy s 5 .
By shall be paid in fal] uniegs @1; Ives; and _ ' Ciny the form and substance of the arrangeient; and
falh unless the assels are inspifieient in s o crees . L , e e . .
are insuflicient o o il the resull in relalion the operation of this Ordinanue tial, but for

wnicfz case they shail abaie in
{Added 79 of 1988 5 §)
31 N TN P . )
(GB) Eh{i;i;hua specified o subsectiog (1
available for paymenl of seneral crodi
e s i;fniji{ f}f seneral creditors are insufBicient o nimes
a5 & Floati et the claims of bolders of debentuess ynd -
s Bt e i debentires undepang

ge by the compur i
" ¥ ORE OO Ry, anod shal 5 tye] iy pedy
propesty compri vany, and shall be paid aceosdin
1 of 1987 5 9

by the

_ this subseetion, would have been achis angeraent.
(that the arrangement Was entered into or camied out for the sole or
“dominant parpose of enabling the person, giher alone or in conjumolie
5. 10 hecome eniitled to priotity wider subsection {13dbh

equal proportions among

N
A

shall, so far ax the assety <§ !

with other per
1o which the person would otherwise not b eniitled,
¢ priority given under subseotion (Didb) shall apply as if the arangumant o

thereof had got been entered o of carried out.  (Replaced 7 of 2004

d in or subiect to the o '
ect o the charge.  (Added 41 of 1970

(4 Rubject o g ;
SUIECT 10 fhe vetenlEs .
o j 4 ihe wiention of such sums s muy be neces L
penses of the windine Sy e necessary forthe oo

- up, the forcening ;
far aa the aects = regoing debis shail be dise
PR 83 IRC assets are sufficlent w meet ;‘him bis shall be discharged forth

In the event of
& vt of pobandlovd ¢ ; C
G Gr ofher person distraind
goods gt of it person distraining or having i
%:Eis or effects of the cOmpaEny within 3 r?nmah}ﬂ o hdvstg e
andine-up order. the debig B EaN e 5 next before the
frst chor f’i ,;f;i the i{,ma to which priority is given by this q;t?hc. .
thereof. (Am w® goods or effects so distrained on. of the proee fon s
~ thereof. (Amended 41 of 1970 5 3) ot of the praceeds
{5AY Any money pad e :
X ALY money paid under 5 char :
v pradd under 3 charre under smihsactan ¢ :
COIMPAny (G the %aﬁdém‘dgu:qji?t., wnder subsection (5) shall be a debt di
discharged so far as the as'we; h;i person having distrained, and such deb
e ML ORI A8sCls are sufficient 1o meet 1t 5f ) :
speified in subsect| i tend W meet # after pavment o
winding ‘ Ebﬁtimx_} (1) bai before payment of the othe fu_-; n.bht e
gup, (Added 45 of 19705 7y b the ather debiy prove
Sf 1970 8 ) .

(5B Where | T
SRS nere on oan : e
costs of ;iiif );.wmdmg ur assets have been recovered und o
CORLS OF nfigation pive - : = PEURIRCOVOIRS under ap indes
by the P'w;tazhm %ﬁm by certain ereditors, or have been prot o c}ix"d
L - P ot of o s g . T ean proiscie
FEORL 0f moteys o the giving of tndemaity b{i ctj'r e
e e aily by oreditors,

osits given priority under subsection {1db) do not include

a deposit held for the account of the Fxchange Fund estabiished by the
Hschange Fund Ordinance (Cap &6,

a deposit held by an excluded person i his own righi. on in the case
depost held by an excluded person and a pon-exchidesd person in theit
own tight {sroept where those POrSOns Camvy on husiness in parinershg,
the portion of the deposit ab hutable to the sycluded person’s share in the
deposit;

5 deposit held by a depositor as 2 pare tustes for an exciuded
i n client account for an expluded persom a3 the depositor’s chient, of in
6 held Tor an exchuded porson {zaospt where those

X

{5}

NRLiY

the vase of a deposit

persons eamry on husingss i partnership), the portion of the deposit
snributable 1o the excluded person’s shass In ihe deposii; and

4 deposit beld by & depositor a5 a frasieo (bt not g bare rustee} for an
: excluded person only. {Replaced 7 af 2004 5 55} :
£ For the porposes of subsection ( 5y and (o), if a depositls held by more that
one persen in thelr own nght or held for more than one person, sach of those
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