Introduction

The law of foreign investment is at a crossroads, in the wake of a dramatic surge of
investment treaty arbitration cases (Figure 1) and an unprecedented global financial crisis
leading to a sharp decrease in global investment flows (Figure 2). Scholars and govern-
ment officials from both developed and developing worlds have been debating whether
and to what extent the previously neo-liberalist approach represented by liberal bilateral
investment treaties (BITs) should be reformed to fit the new reality of the current world.
This study presents an updated account of the status quo of the legal protection of foreign
investment in the world, on the basis of a comparative study of repcrts on the subject
from 22 representative jurisdictions, taking into account other reievant recent studies,
such as those conduced by the UNCTAD and OECD.

The main purpose of this report is to identify major differer.ces, similarities and trends
in the law of foreign investment protection in different iuncdictions, and make sugges-
tions for future actions to be taken at global and/or jurisiictional levels. The surveyed
laws cover both domestic law and applicable internatcnal treaties. Wherever possible, it
also investigates how they have been implemented aud interpreted in practice.

This report is primarily based on 22 original iur'sdictional reports' produced by leading
scholars from the corresponding jurisdictions;.comprising Argentina, Australia, Canada,
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Figure 1: Global FDI Flows 2002-09, with Predictions for 2010-12 (USS$ billion)
Source: UNCTAD, World Investment Report 2010

! The commonly used term is ‘national report’. However, the term ‘jurisdictional report’ is used here as it is
more appropriate to also cover the report of Macau, which is not a “National Report’.
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Figure 2: Known Investment Treaty Arbitration Cases (Cumulative and new cases) 1989-2009
Source: UNCTAD, World Investment Report 2010

China, Croatia, Czech Republic, Ethiopia, France, Germany, Greece, Italy, Japan, South
Korea, Macau, Peru, Portugal, Russia, Singapore, Slovenia; Turkey, the UK and the US.?
They cover all of the five continents, and three major categories of economies namely
developed, developing and the transition econoniier. They not only include 7 of the top
10 foreign direct investment (FDI) recipients. in the world, but also 8 of the top 10
capital exporting countries (Figure 3). Six o* the reported economies are also among the
top ten signatories of BITs up to end 2005 (Figure 4). It can therefore be said that, to
a considerable extent, this study illusiraies the status quo of legal protection of foreign
investment in the world.

As do the jurisdictional reposts. this general report follows the questionnaire designed
by the general reporter for«this study. It intends to cover the most important aspects
concerning the protectior: ¢t foreign investment, ranging from admission regimes to post-
admission standards oi treatment, from protection against expropriation and guarantee
of free transfer to sctticment of investment disputes. It starts with a comparison of the
overall legal framework for foreign investment and concludes with an outlook at the
future regime on international investment.

The study has identified three main themes of recent development in foreign invest-
ment protection, namely harmonisation, balancing and socialisation. It concludes that the
paradigm of international investment law has been shifting from a north-south divide
to a private—public debate, and that the future development of international investment
law will most likely lead to a multilateral investment agreement (MIA) effectuating a
balanced liberal investment regime.

2 Jurisdictional Reporters are approved by the International Academy of Comparative Law (IACL) upon
nominations by either the corrsponding national committee of the IACL or the general reporter.
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Figure 3: Top 20 FDI Importers and Exporters 2008—09 (billion USS)
Source: UNCTAD: World Investment Report 2010
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B THE LEGAL PROTECTION OF FOREIGN INVESTMENT
I. The Legal Framework

A. Domestic Laws and Regulations

Protection of foreign investors and investments is often provided in the constitutions'
of the host economy. Many of the constitutions stipulate that foreign investments and
investors are protected in the same way as native investments and investors (national
treatment).” They also tend to provide protection of property, as well as guarantecs against
impairment of contractual rights.’

Protection of foreign investments can also be found in forms of domestic law other
than the constitution, such as the laws, regulations and administrative decrees. As Table
1 demonstrates, 11 of the 22 jurisdictions have special laws regulating foreign invest-
ment, whilst others do not. Australia, Canada, China, Russia and Turkey are among
these having special foreign investment laws, In Australia, the Forcign Acquisitions and
Takeovers Act 1975 (the FATA) and its implementing regaations have been promulgated
to regulate foreign acquisition and takeovers of Australian companics.® In Canada, the
law governing foreign direct investment activities is-tve Invesiment Canada Act.” Foreign
mvestment in China s primarily governed by Stuis-Foreign Equity Joint Venmre Law,
Sino-Foreign Contractual Joint Venture Law aud-the Whelly Foreign Owned Enterprises
Law.® In Russia, the two basic laws governing forcign investment are the Federal Law
on Forcign Investment in the Russian Federation and the Federal Law on Investment
Activity in the Russian Federation.” In Turkey, foreign direct investment is governed by
the Foreign Direct Investment Lawo{Yable 1).* Tt can be seen that it is not only developing
states that have adopted special vegimes for foreign investment; developed states such as
Australia, Canada and Greegs have taken the same course of action. There seems to be
no clear-cut distinction beiween developed and developing states in this regard.

Vin ke case of Mocau, the "Constitution” 12 the 3asic Law of Maocau Special Adminisirative Region of the
People’s Republic of Chisa,

! For example, the Peruvian Constrtution states that “Mational and forcign investiments are subject to the
same terms’. The US Coenstinetion prohibits state and bocal govemments from discriminating against resident
aliwis, except in the cose of the exercese of polifical reghids or emplovment a3 & public officer. See Article 63
of the Peruvian Comnstitution; LS Beport, section on “Genesal standand of treamient of foreign investirent and
inveslon”,

* The Charter of Fundamental Rights and Freedoms of Crech Republic, for example, gusrantees the night 1o
property For cveryone, including forcign imvestors. On the other hand, the contracts cliuse in the US Constitu.
tion prohibits the state or kecal government from impairing the obligaion of contracts. See the Crech Report,
section | (on the fimmework and hierurchy of forcign investment lws and treaties)l US Report. section on
‘investment contracts” (citing At 1, 5 10 of the US Constitation).

! Austealia Repost, section .

* Cansals Beport, section 1.

t China Report, secton 1.

' Russia Report, section 1.

* Turkey Repor. section 1,
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B. Applicable International Treaties

So far, there has been no comprehensive agreement on a global scale on foreign
investment, in sharp contrast to the area of international trade, where the World Trade
Organization {(WTOQ) agreements provide the general legal framework for world trade
regulation, There are nevertheless some specialised multlateral investment treaties, such
as the International Centre for Settlement of Investment Disputes (ICS1D) Convention
and the Multlateral Investment Guarantee Agency (MIGA) Convention, which focus on
certain aspects of investment protection. The General Agreement on Trade in Service
and the Trade Related Investment Measures Agreements under the regime of the WTO,
and New York Convention are also very important for protection of foreign investments.
Among the 22 junsdictions, 20 are WTO members (excluding Ethiopia and Russia); 20
ratified the ICSID Convention (except Canada, and Ethiopia); 21 are parties to the New
York Convention (excluding Ethiopia); and 22 are MIGA member states. In other words,
these multilateral agreements are playing important roles in regulating and facilitating
forcign investment in these junsdictions, as they do in the rest of the world (Table 1).

However, the most important instrument for invesiment preisciion continues to be
bilateral investment treaties (BITs)." It is not surprising that all the 22 jurisdictions have
concluded BITs; iogether, the number has reach 1335, neasiy half of the total number of
BITs in the world (Table 1). Six of the jurisdictions av¢ among the top ten signatories
of the world." Germany leads the league table, follaived by China (2nd). the UK (4th),
Italy (6th) France (7th) and South Korea (10th).'Otaer international investment-related
agreements (“other 11As', as termed by the UNCYAD reports), such as free trade agree-
ments (FTAs), have gained significance in investment protection.'” For example, Canada,
China, France, Germany, the UK, the UScand Korea have all concluded at least one new
1A between November 2009 and May 2010." It should nevertheless be noted that such
llAs tend to focus on investment liberalisation and investment promotion, rather than
providing a full set of investmest frotection provisions typically found in BITs." They
therefore tend to be complimentary to rather than substitutes for BITs.

* Acconding w the statistes of United Matons Conference on Trade and Development (LNCTADY, the wotal
nusber of BITs mse to 2,750 at the end of 2009, Sce UNCTAD, World Investment Report 2000, 2L

# See UNCTADWERDLAEAA200%E, "Recent Developments i Intermational Investment Agrecments
{20 -June 20009°, 1A Moaitor Mo 3 {3009), available ai: |'HI'|'.|:.'lwwu:ﬂ.:'u:iad.t|r|;-'t|1.-'|.11‘rt:\-'wcb1.|i:riaiuml
en.pdf.

" Ihid

B UNCTAD satistes show thar, by the end of 2009, 2 894 double 1axaton weaties (DTT8) and 295 other
lAs havee boen concluded, making the wdal mumber of [lAs reaching 5939, See UNCTAD, World Investment
Repart 2000, =1,

q'?l.'i"-.':-lf‘.l'.q.[ﬁ amd OECTY, “Thind Report oa G20 levestmen Measunes' (Geneva and Pans, 14 June 2000), 7.

¥ 1t iz noted, kowever, that most of Cansda®s FTAs (eg the Norh Amerscon Free Trade Agroement ond the
FTAxz with Chile and Jordan, but not the Ewropean Free Trade Area FTA and the Cosla Rica FTA) include
investmenl chapiers that are just like Canoda’s BITs.
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Table 1: Legal Framework Compared in the 22 Jurisdiction
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Talble 1: continued
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II. The Relationship between International Treaties and

Domestic Laws

To establish the legal framework for forcign invesiment protection, it is necessary to
investigate the relations between domestic and international norms existing within the
framework. Without indulging in a lengthy discussion on relevant theories, suffice it to
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remingd that there are different theories on such relationship, including dualism, monism
and “a third approach, being somewhat a modification of the dualist position™."” Another
classification is between ‘transformation” and “incorporation’ approaches. In practice, it is
not always so casy to classify a jurisdiction as falling squarely within one of categories.
Whilst the dualist theory may still represent the legal reality of the world, the Kelsenian
monist theory seems to have been gaining ground with international law making more
and more significant inroads into domestic legal systems." In this regard, international
investment law provides a significant example, as it is increasingly impacting domestic
law and policy makings,

Most of the 22 junsdictions have express rules on the relationship between interna-
tional law and domestic law in their constitutions. The exceptions are China, Japan and
the UK, which does not have such constitutional rules or even a written constitution. With
respect to the hierarchy between international treaties and domestic laws, most of the
constitutions recognise the supremacy of the constitution. In general, the legal hierarchy
goes from higher to lower as follows: the constitution, international treaties and national
laws." However, there are exceptions and complications. The Supreme Court of Japan,
for instance, considers that certain types of treaties, such as the peice treaties and treaties
modifying territorics, are superior to the constitution.'® The Constitution of Argentina
gives primacy of intcgration and human rights treatics over other treatics.'” Under Pere-
vian laws, the hierarchy of intermational treaties depend:Oon the status of the legal entity
approving the treaties.™ Consequently, the hierarcly 6! the laws goes from higher to
lower as follows: constitution, international treatiet dpproved by congress, national law,
international treaties approved by the presidem

In cases of conflict between international trcities and domestic laws, most states pro-
vide that international treaties shall preveal However, in the US a treaty has the same
status as a federal law, and a subsequewtiy enacted federal law can supersede a treaty
for domestic purposes, even though ive treaty may still be binding as a matter of inter-
national law. The same applies o Germany, where mternational treaties are conceivid
as federal statutes within the gentestic hierarchy. International treaties may be abrogated
or amended by subsequent federal statutes, even though it might trigger international
responsibility from an international law perspective. German constitution nevertheless
requires subscquent statutes being inferpreted and applied in utmost conformaty with
previous intemational treatics, unless the legislator’s imlention to deviate from a previous
treaty is explicit and unquestionable.

As Table 1 shows, many jurisdictions do not recognise “direct effect” of international
treaties within the domestic legal system. Thus in states such as the UK, Germany, China,
Australia, Canada and Greece, foreign investors cannot directly invoke international trea-

* See, cp MM Shaw, brernariono! Low, Sth edn (Cambridge, Cambridge University Press, 2003) 121-24.

A Cassese, fefornailonal Law, 2od edn (Oxford, Oxford University Press, 20085) 216-17,

¥ In Argentina, for instance, treaties prevail over intemal laws, bt vot provisions of te Federal Constin-
tion, See the Armgenting Repost, section 1

¥ Japan Report, section 1

Ly J\T!,ETIIiﬂ:l Beport, secton L

* Peru Repon, section L

# i,
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