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EMPLOYMENT ISSUES
REMUNBIALION ..vioovieriisiismiisianinsmsssssasirsainsessensiasrnas CHN 950-001
Payroll administration ..., CHN 950-081
Health and safety ... CHN 950-261
Employee welfare ..., CHN §50-321
Discrimination and harrassment ... CHN 950-481
Data protection and internet Use ... CHN 450-511
Intellectual property and trade secrets ... CHN 950-541
Case EXAMPIE .ovvererermrmrmrereisseasssimnsssbssesiomsssninsiiasens CHN 950-581
Remuneration

Definitions and COMPONENTS ..o CHN 950-001

Itenis not considered Wages ... CHN §50-011

Cactors INflUENCING WAGES 1o CHN 150-021

Wage fixing ....cocoeeeeen. Lainbesnsera e S bR S R AR R SR 02 CHN %50-031

Minimum Wage control ..., CHN 950-041

Bonuses, commissions and allowances .. CHN 950-051

Non-cash remuneration o mnainimiaiaiadices CHN 950-061

CHN 950-001 Definitions and components

“Salary”’ or “wages” is not defined in the Labor Law (see CHN 110-001).
Rather, it is defined in the Provisional Regulations for the Payment of Wages
(Wage Payment Regulations) issued by the Ministry of Labor in 1994 as “the
various forms of remuneration paid to employees in legal currency by
employers in accordance with the provisions of their employment contract”
(Art 3). The terms “salary” and “wages” are used interchangeably.

Article 4 of the Composition of Total Wages Provisions (Total Wages
Provisions), issued by the State Statistical Bureau in 1990, provides that total
wages are composed of wages based on time, wages based on piecework,
bonuses, subsidies, allowances, overtime payments, and wages paid under
special circumstances.

Article 7 defines bonuses as extra payments given to workers as incentives,
including production bonuses, economisation bonuses, labour competition
prizes, and incentives offered to workers in institutions.

Article 8 provides that allowances refer to payments given to workers to
compensate for special expenses arising from their work, such as health
allowances, technical allowances and yearly allowances; subsidies include
payments to employees as salary insurance against inflation.

CHN %50-001
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Article 7 ; -
mmpmigﬁprm}zdw 'lhat wages paid under special circumstances include
lemif ] on for sickness, work-related injuries, maternity, and family
g leave, wedding and funeral leave, other paid leave and vacations
i

Study programs, and
; ) other payments required by the State
t‘uli’].ﬁlti‘mur:!ntalwagers. and reta‘mcr; : il b

CHN 950-011  Items not considered wages

A T e S .
rlicle 11 specifies items that should not be considered as wages:
® bonuses for inventions

msurance tees and welfare benefits

pensions

lectures and other professional work

food subsidies and employee transfer expenses

interest paid lo em 1() eesg f i
L B or purchas 3 25 ¢ : he
e Ak ploy purchasing shares and bonds of the

med ical and sever A/ y em y 2es P

¥ b ance pa to plﬂ ees upon termi i ( i the
: - k= : nation of
en |pl0ylnﬂnt conftracts l

r ", " . 3 i A
Processing fees paid to labour units for hiring casual workers, and

rocess| 2 *
:E’u r;t‘!s'e:,:ng fees paid to home workers and contracting fees paid to
‘ontractors for goods processing upon orders. ‘ ‘

CHN ¥50-021 Factors influencing wages

Article 49 of : A ‘
icle 49 of the Labor Law (see CHN 110-001) provides that the minimn:

salar : i
] y S‘ta_ndards should be set and adjusted based on the following factors:
minimum cost of living for em ployees and the average nuinber of

dependents of the employees
average salary levels in the society
labour prod uctivity

overall employment situation, and

differences i a i
erences in the economic development levels among different regions.
Collective wage consultation

Artic .

Ealljrz;;fiti:ig‘;’]l}fc&vg V\{ﬁgﬂ Consultation Trial Measures (Collective Wage
2000, Pm\;i(-i;w, I'.heyb e Ministry of Labor and Social Insurance in November
eollictive Wae aiies s for setting the employee annual wage levels in
between the 95 ILSFELI_“LM&-. This should be done through consultation

k ‘mployers and the employees, considering the following factors:

human cost levels of the locality, industry, and en terprise

® ayc
verage employee wage levels of the locality and industry
_‘_‘_-_‘_I—

CHN §50-011
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e salary guidelines and the labour market wage guidelines issued by the
local government

consumer price index of the local urban residents

appreciation of the State-owned assels
enterprise employees’ total wages and employee average wage levels of
the previous year, and

e other situations relevant to the collective wage consultation.

]
e enterprise labour production rate and economic profits
L
-

In summary, the main factors effecting salary level include the minimum

wage requirement, the economic situation of the locality generally and the

production and profit situation of the enterprise in particular, the average
salary level of the locality and the industry, and other factors unique to the
enterprise.

CHN 950-031 Wage fixing

General principles

Article 47 of the Labor Law (see CHN 110-001) provides that an employer
should independently determine its own scheme of wage standards according
to law, and based on its own production, business characteristics, and

economic position.
Article 46 stipulates that, when implementing its wage distribution system,
the enterprise should adhere to the following principles:
(1) Payment according to the type of work:
Different levels of remuneration should be determined in accordance
with the level of the quality and quantity of the work completed, the
degree of expertise, and the physical requirements for the job.
(2) Equal pay for equal work:
Where the quality and quantity of work produced by employees is
similar, the remuneration provided to employees should also be similar.
Also, wages should not differ on account of gender.
(3) Increase in wages:

Wage standards should be raised gradually in accordance with economic
development levels.

Collective wage consultation

According to the Collective Wage Measures, all enterprises may engage in
consultations on collective wages and may enter into collective wage
agreements.

A collective wage agreement must contain the following items:

CHN 950-031
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term of the agreement

wage distribution principles, standards
employee average
bonus,

, and methods

annual wage level and the scope of adjustment
allowance, and subsidy allocation methods

wage payment methods
procedures for amending and term inating the wage agreement
conditions for termination of the wage
obligations on default, and

agreement

any other issues about which the parties agree.

CHN 950-041 Minimum wage control

Minimum wage refers to the minimum amount of wages an e
pay to an employee provided that the employee has performe
duties during regular working hours.

m pluyer must
d normal work

Excluded remuneration

According to the Minimum Wage P

rovisions, the tollowing items may not be
included in the minimum wage:
® overtime pay

® allowances for workin
extreme temperatures,
environments, and

g during the night shift or

afternoon shift, in
underg

round, as well as in toxic or hazardous

social insurance and other welf

are benefits require
and rules.

d by laws, regulations

Minimum wage standards

Minimum wage standards are normally determined in the fofiof minimum
monthly wage and minimum hourly wage. Minimum monthly wage
standards are applicable to full-time employees and minimum hourly wage
standards are applicable to part-time employees. )

According to the Wage Payment Regulations, the
standards shall be formulated by the
autonomous region or municip
together with the local trade uni

proposal of minimum wage
labour department of a province,
ality directly under the Central Government
on and enterprise/ enlrepreneur association at
the same level. Different minimum wage standards may be applied in
different administrative areas within the province, autonomous region or
municipality directly under the Central Government. Various local elements
such as the minimum living costs, consumer price index, social insurance and
housing fund contribution standard, average wage, economic development
and employment conditions are generally considered when fixing the

CHN 950-041
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|ssues

um wage standards. The proposallsf.hall be re]i::l;tit;dpit; \T;ey$x1;;g ﬁi
Soci 5 e ment. If no comme 4

o - bm;lﬂ Itlg:t:trlzn;;o?;sﬁﬁihe proposal shall be reggrded as agreed. It
o afm“EL -st)ubmitted to the Government of the province, autonomous
. theﬂ ?ﬂci ality directly under the Central Government _for app:roval.ﬂl}
e gr ml;he I:r,r'um}rlnum wage standards shall be published in lka

@PPmVEd’ 1 .d at léaqt one national newspaper within seven dflys after t _'L
E ﬁl-ralnte&;i anEi filed with the Ministry of Labor and Social Insurance
‘ -ﬂ-{i{:\v‘?l{)li‘igq after the publication. The minimum wage standards shall be
wi ¥

as two years.
adijusted at least once every . , e
:‘f':i following table provides the minimum wage for some major cities in
e e
China as at May 2011:

i Minimum monthly Rates per classes of districts
il wage
[ Ghanghni) RMB1,280
Beijing RMB1,160
N
RO aher, G ng | RMBI,320 _

L_S}“HZhen' = RS RMB1,300 Class A District: 1,300/ month
i i Class B District: 1,100/month
Quengriong Class C District: 950/ month

Class D District: 850/ month
i . Class A District: B?U/ month
Dl YA Class B District: 750/ month
Class € District: 710/ month
Nanjing RMHB930-1,140
Tianjin RMB1,070

Employer’s legal liability

Article 91 of the Labor Law (see CHN 110-001) and Art ‘18(3) Ir;f é:: v\:\:’;;geg
Payment Regulations stipulate that if an employer pays its empdt yee s
l‘és);‘t.l'l.an the local minimum wage, then the relevan:h ]ab?;lrlaamlrlglﬂyem’
: imburse the affected en
artment should order the employer to reimb 2t
?v?al:;i:?:g/ or pay damages, as well as any additional compensation.

Article 30 of the Labor Contract Law (see CHN 1.10-005) states thgt c-“r:*lr;:)l{el T:

shall pay their employees labour comperr;satmr; cs)?dttlln:gilfatmm o
i ployment contracts an ate re s. If a

accordance with the employmen ‘ i Rl
i s Wi : nt of labour compensation

loyer falls into arrears with the payment : comj i

fcﬂﬂali payment in full, the employee may, in am_nrdamepwﬂhl t}:eézxs;twflfraﬁ

to the local People’s Court for an order to pay; and the People’s sh.

issue such order in accordance with the law.

CHN 950-041
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issue for negotiation. In this case, the term has been deci

with local legislation, which May vary from place to place, Tt jg theré ,-.':'
advisable for an employer to make 4 decision, tpon the expiry of an exis

employment contract, as to whether jt wanls to ren
contract,

CHN 180-741 Case 5

In 1990, Mr Sun signed a two-year employment contract with a Sip
joint venture (the Employer). As agreed by both parties, the contracy
renewed every two Years in a manner such that Mr Sun should
application form subject to approval by
submitted a letter of resignation, but the
back. In December 1996 (an i {

Sun nor the Employer menti
terminated the contract beg

o—fu‘réi‘
was o he
fill in 5
the Employer, In June 1996, My Sun.
Employer persuaded him to take it
s neitheer,‘-,
. the Employey
Shation, angd
1 then filed an arbitration

S contract and to pe Compensated for
the unpaid wages,

The arbitration tribunal held that:

(1) the Employer shoyld renew the contract with My S
from the date of the arbitration award, and

(2) the Employer should tompensate Mr Sun for the w
and June,

Comments

un within 10 days

ages of April, May,

In the above case, the Employer dig not carry out any termination pProceduasg
with Mr Sun at the time of expiry of the

ir employment contract. Instead, ne

Employer decided to terminate the contract at a later stage when\a\ factua]
labour relationship had existed for at least three months. Article:14 'of the
otice on Certain Jssyes Regarding the Im plementation of the Labor Contract
System (issued by the Ministry of Labhor on 31 January 1994; discusses this
matter. Tt says that where an employment contracy for a fixed term has
expired, such a contract shall nevertheless pbe regarded as renewed jif the
Employer fails to handle the Procedures of termination or renewal of the
contract correctly and if factual laboyr relationship has been formed between
the Employer and the employee, In such circumstances, the Employer s
required to renew the contract in 4 timely manner ang to bear the liability for

Paying damages to the employee if the employee has suffered losses due to
the Employer’s default.

CHN 180-741 B 2012 CcH Hong Kong Limite
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INDUSTRIAL RELATIONS

....... CHN 190-001

o e CHN e
:ztdrt?sc::::g; relations legislation ........... S
Collective contracts .......ccoovvvvsinssan llllllllllllllllll o
Trade uniens s e R i e
Ll by o A e Wil o
B e it s A e CHN 990-281
e l?“an;‘ta ........................ CHN %90-301
Resolution of industrial disputes ....... Al

3T T oy O SR e e L o gk

CHN 990-001 Introduction

: : ince the 1980s,
China has -:@t&l‘ G {'Fl’u'_‘ social and economic slanc}c’ll‘ SproCESS e
working e’ achieve the s e s gverall reform ’ G
Wﬂrkl.nb =« - \ ; fthtate thl oV z : foreien
Westzn ccmntrmsl.l. In fDl'l '5:_;'2 t?n' the areas of commerce, business, &
legal reforms !
‘be(tn many . :
iwvestment, and labour. sur disputes involving foreign-
o is reform period, the number of labour di: F'e5 Sl ko utbles e
Dunngdtl'us l;e,-c;riﬁez has sharply increased. Inthf stpefvisioll of labour
invested ente ke measures to improve the h for policy
| began to take meas : ‘hanism. Although P

fsovernment dispute resolution mec in richts to uphold

o introduced a dispute ith certain rights to up
practices and mde unions have been empowered Wl-ﬂ: ‘: |_|1':j,m15 go not take an
g cas, e tl-El: the workers, the trend is that the trade

; | e workers, the
the interests o

ing labour disputes.
active role in resolving labour dispu

CHN 990-011 Industrial relations legislation

et iece of legislation which
i cipal piece of leg et
* Lawe (see CHN 110-001) is the p['ll:ll_ s D ATL 3
i m[mih’eﬂf;lgﬁgnql1ip between emPloizeebl agci ?,,?ET?E)E s cetds %
S ? s (generally the trade & iy
representattvefs ::1: (;t:ﬂlgl;ﬁ;‘?lf (Ef the workers (employees) with an enterp
collective contrac :
il i - Disputes
(Employcrz tions on Handling Enterprise Labor Disputes (Labor Disp
The Regulations -

; . They set
the State Council. They s .
i ted on 11 June 1993 I.'_’y ‘ DN AL
RE'gUiE!HOI;IS) WE]T:’ E;%m;igsﬁ!il.ures through which labour disputes may
oul the channels X

e ] “u“ 5 > = - F’ = A il 1 .) = d

in foreign-invested enterprises.

CHN 990-011
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Collective contracts

IVEERAUERION 11veveveeresrscssmcsssassionmsissinmmionsn st CHN 990-031
Collective contracts v individual employment

eiiiia e el L SO CHN 590-041
Provisions under a collective COEACE . et s CHN 990-051
Modification or termination ..................._ . . CHN 9/20-061
significance of collective contracts ... . CHN 990-071

CHN 990-031 Introduction

Collective contracts, also known as collective agreements or group
agreements, are written agreements signed between the employee’s
representatives (usually manual workers) and the em ployer. Article 33 of fhe
Labor Law (see CHN 110-001) and Art 51 of the Labor Contract Law (see CHN
110-005) state that representatives of the employees (generally the trade union)
may sign collective contracts on behalf of the employees with the employer,
The draft of the collective contract shall be presented to the employee
representative congress or all (he employees for discussion and approval,
After it has been concluded, the same shall be submitted to the labouy
administration authority. The collective contract shall become effective Upon
the lapse of 15 days from the date of receipt thereof by the labour
administration authority, unless the said authority raises any objections to the

contract. Collective contracts have binding effect on both the employees and
the employer.

CHN 990-041 Collective contracts v individual
employment contracts

Collective contracts are signed in conjunction with, rather thaa to replace,
individual employment contracts, A collective contract aims at addressing the
overall terms of employment for the employees at a particular enterprise,
including a FIE, All employees of the enterprise and the enterprise itself shall
be bound by the collective contract if there is one. According to Art 51, 52 and
53 of the Labor Contract Law (see CHN 110-005), a collective contract may be a
comprehensive one to cover major aspects of employment or a specific one to
cover one of those aspects (which is referred to as “collective contract within
specific focus”) or one to cover certain industries, eg construction, mining,
food and beverage (which is referred to as “industrial collective contract”) or
certain regions (which is referred to as “regional collective contract”). An
individual contract is limited to the terms and conditions applicable to an
individual employee, where the terms and conditions cannot be less

favourable than those (such as remuneration) stipulated in the collective
contract,

CHN 990-031
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oyEE.'. i

ollective contract, the employer may do so.

HN €90-051 Provisions under a collective contract

87 bl . .i
' ive ¢© 't address the respective rights anc
f a collective contract ad gz e
e p;c::xﬁlg?ihz employees and the employer, zmc;l “ﬂlw::a:tazr?:; ﬁ:r;ees.g/\
dbggingns These provisions must be appl!c_al;-ali t«?haighrire e
* or tain provisions are ¢
collecti tract should not con [
collective con
4 particular employee. g
a ; Regulations for Collective Contracts were promujl\/gl.?tg;l}wyor:wiab;r;) 8 1_3: o
Thg refnd Social Insurance (formerly known as Uﬂaz Tlhr: l")fa b b
};iu?ary 2004 and became effective tl'_m 1 ﬂ?l}igited.by ; l-?e e
: i title pro he Minis

s gh%z?:arenr:b;r 191;::)4 and became effective on 1 January

: e Insuranc 3 pris P sebive ; acts, a
and Social l;.‘ urdtl:-i\?:ia to 18 of the Regulations for (_,D“LLU‘\;C Ct;lr"lllerg:f'f"-the
19?15' ;A \LP ‘Z':)r::'gct may be reached in respect of one or more than
collectiys ¢ :

fri.ov/ing subjects:
i i i age standards,
{a) remuneration, including the wage
P*‘V“‘E“tm“ﬂ‘“ds' o ‘ 1 overtime measures,
) working hours, including working hours system, >
% working hours for special jobs, etc 1 o
i ime; o , @l
(c) rest and holidays, including daily rest time; weekly re y
leave and holidays, etc

: snsibilities of working
T including responsibilities o
ing safety and sanitation, includi L _ . safe
ity orens :;iaf:aiitation, working cm\dttmn:-; and safety mf'd?arrﬂl;ealth
safetyﬁg: n;lew regular health examination and occupatio
operal

examination, etc

=t

and distribution and

: ; scope of
\ : », including types and scop _
; insurance and welfare, in il Hag ension of
) bupp}gm‘i::i} insurance, basic welfare system and facilities, extensio
u ntal ins ‘
?m—:lifial period and the relevant treatment, etc s
for female employees and en{]ployec;s WE;:ja'lL-‘,; n;ém'tlt:
: i o perform Ak
f labour prohibited to be F el
employees and non-adult employees, )Protectmnhic:iuiﬁ‘"ﬂex;fn fnfggc:l_?’ o
e s o R : o pregnancy), reguiar -
during special periods (eg p ;
;ienﬂlg er?'lployces and non-adult employees, etc skl teaining
ot ; i skill Ere
-cupational skill training, including plans ﬂ?r m.‘:upatlﬂ:? ose, ete ‘
(8) ”"L.eitﬁ the use of funds for occupational skill training purpose, . ,
projects, dministration, including the time for exccunqn o;
% conéiﬁona for determination of the term o

special protection
& including categories o

(h) employment contract
employment contracts,

CHN 990-051
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Industrial Relay e
on

employment contracts; general principles on modific
termination and renewal, etc

ation, g
(i) award and punishment, including working disciplines, &
evaluation, award and punishment and procedures for a
punishment
() redundancy, including  plans  for redundancy, :
redundancy and implementation measures and compensation standards,
(k) term of the collective contract (generally one to three years)
(1) procedures for modification and termination of the collective contract
(m) provisions for the consultative handling disputes
performance of the collective contract
(n) liabilities for breach of the collective contract, and

(0) other terms which both the employees and the employer think fit.

CHN 990-061 Modification or termination

Article 40 of the Regulations for Collective Contracts provides that d
term of a collective contract, the contract may be modifie
if any of the following situations occurs:

® the contract cannot be performed due to the reasons such as
dissolution or bankrupley of the employer, etc

® the contract or any part of it cannot be
as force majeure, ete

arising from the

uring the
d or terminated early

merger,

performed due to the reasons such

® the occurrence of the contractu

al conditions for modification or early
termination

® other situations provided for by laws, regulations and rules.

CHN 990-071 Significance of collective contracts

Collective contracts set out general terms and conditions of the employment
between the employees and the employer. Apart from the statutory rights of
the employees (which are normally also included in a collective contract), the
terms of a collective contract are usually relied on by the employees to
substantiate their demands to the em ployer or in the labour disputes against
the employer. On the other hand, a collective contract usually includes a
provision requiring both the employees and the employer Lo comply with the
dispute resolution mechanisms and procedures in resolving labour disputes.

CHN 990-061 fed
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Trade unions

.............. CHN 990-091
Legistation ... S T A B o :{90401
In-house and national UNIONS ... v o)
Rights and obligations ........... PP T i bt
Role of the HR department R
Triparism i SR R e Sl
Collective agreements ... i, i)
Recent amendments ..o et

CHN 490-091 Legislation e N
establishment and governance of trade unions and theéa {)1 lg'gmoul. ;:tecl
e ers afe‘gawverlled by the Trade Union Law (see CHN 110~‘ :d), p127 Oc%obef
ﬁ;\:he Nationai People’s Congress on 3 April 1995 and revised on
2001. v A
The purpese of the Trade Union Lc{w (see C!—Ilejlg:é.jl —fl) l;?et(:qeéf;:é ::ade
ions. ition in national political, economic and sociz ; i
um!.ol:' ::gi"ntt?:m; nbligatioﬁs, and to enable trade unions to serve socialist
Y hs 5 d ;
froaernisation, - .
; certain rights of the trade unions. These are
additional laws also set out certain rig b e Ae
gée}‘rni?qc::-é;};ﬂmi Enterprise Law (FOE Law) and the Sino-Foreign Equity Jot
Venture Law (EJV Law).

CHN 990-101 In-house and national unions

. s are given the
Under the Trade Union Law (see CHN 110-011_). aI]] 'E'";P]‘;:Y;E: gzc-‘fvimrkmg,
rights to organise a trade union of the enterprfselmlw ':ti wulﬁfindustry. g
afd a trade union of a particular industry or within ﬂbpah ::lax:u*ll R g
a national trade union, the ACFT1th (This aPSF:;ESof:Dc 5 ;;Hm reltigibu& beliefs

. of nati ace / £ IE

mployees, regardless of nationality, race, s gy
:ﬁg’edyucaticmgl level, and includes foreign employees working in China.)

Article 10 provides that: ”
(1) Trade unions of enterprises, institutions, or organs: | o
® with 25 or more members shall set up a grassroots trade u
committee, and ,

¥ s5roots
e trade unions with less than 25 members may set ull_i: a grfa-:; o
trade union committee, or have one set up by‘ memuiliﬂfi :q i
more units, or elect one organiser to orgamise achivities
members, and .
ith relati : women
® any enterprise, institute, or organ with rc,lat:ilt}l;emow W
employees may set up a women's employee com ‘

(2) Trade unions at the township level, towns, and urban streets:

CHN 90-101
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