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(¢) any “inherent” jurisdiction of the courts to interfere in the arbitral process is
excluded (Article 5);

(d) no person shall be prevented from acting as an arbitrator by reason of nationality
(Article 11.1);

(e) each party should receive equal treatment and be given a proper opportunity to
present its case (Article 18); and

(f) the involvement of the courts is limited to a small number of specific functions,

with very narrow grounds on which an arbitral award may be set aside (Articles 8,
9,12, 14, 16, 27 and 34),

In its current form, the Ordinance 15 organised as follows:

Parts | and IA (Sections 1 — 2GN) of the Ordinance apply to both international and
domestic arbitrations.

Part 11 (Secilons 2L — 33) is applicable to domestic arbitrations (or to international
arbitrations by \he agreement of the parties pursuant to Section 2M of the Ordinance).

Pact 1A (Sections 34A — 34C) applies the Model Law to international arbitrations
condictea in Hong Kong (or to domestic arbitrations by the agreement of the parties
pursuant to Section 2L of the Ordinance). The text of the Model Law is contained in the
7iith Schedule to the Ordinance.

Part Il had governed the recognition and enforcement in Hong Kong of certain
foreign awards made abroad under the Geneva Protocol on Arbitration Clauses 1923 and
the Geneva Convention on the Execution of Foreign Arbitral Awards 1927. These
instruments ceased to apply in Hong Kong from 1 July 1997. Part 11l has consequently
been repealed.

Part ITTA (Sections 40A — 40G) governs the recognition and enforcement in Hong
Kong of awards made in Mainland China.

Part IV (Sections 41 — 46) governs the recognition and enforcement in Hong Kong
of awards made overseas under the New York Convention. The text of the New York
Convention is contained in the Third Schedule to the Ordinance.

Part V (Sections 47 and 48) contains miscellaneous transitional arrangements that
were necessary in light of the amendments to the Ordinance made in 1996.

113-020 The history of arbitration in Hong Kong

The Ordinance in its present form (with the complicated numbering of its sections) is
a result of the many amendments that it has undergone. It is a product of a continuous
legislative evolution which has been driven by changes in English law, local legal reform
proposals, reactions to developments in the sphere of international arbitration law, and,
more recently, by amendments made necessary by Hong Kong's reversion to PRC
sovereignty.
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The history of arbitration in Hong Kong stretches back to the earliest days of the
British colonial presence, something which is not surprising given the predominantly
commercial nature of the British settlement. Hong Kong's first Arbitration Ordinance
was enacted in 1844, and attempted to give broad powers to the Governor to refer civil
disputes to arbitration. This Ordinance was revoked later that year by the Colonial Office,
following the establishment of the Hong Kong Supreme Court. Official recognition of the
importance of arbitration in Hong Kong was finally confirmed by the enactment of the
Civil Administration of Justice (Amendment) Ordinance in 1855."

Since that time, and until the handover in 1997, arbitration law and procedure in
Hong Kong has generally shadowed developments in England. The current Ordinance
was enacted in 1963, and was largely a replica of the UK Arbitration Act 1950 (the “1950
Act™). The subsequent amendments to the Ordinance have been heavily influenced by the
developments to the 1950 Act over time.

The following sections identify some of the notable changes that the Ordinance has
undergone.

113-03¢ " Lacorporating the New York Convention (1977)

The New York Convention on the Recognition and Enforcement of Arbitral Awards
was incorporated as Part IV of the Ordinance by the Arbitration (Amendment) Ordinance
1975, allowing for reciprocal enforcement of arbitral awards between Hong Kong and
other parties to the Convention. This amendment to the Ordinance took effect in 1977,
following the United Kingdom’s ratification of the New York Convention and its
declaration that the application of the Convention would extend to the territories it then
regarded as its colonies.

3-040 The 1982 amendments

In 1982, the Law Reform Commission of Hong Kong (the LRCHK) published its
Report on Commercial Arbitration which made recommendations, inter alia, in relation
to the consolidation of arbitrations and dismissal of claims for want of prosecution. These
recommendations were implemented by the Arbitration (Amendment) Ordinance No 10
of 1982,

f13-050 The establishment of the HKIAC (1985)

The HKIAC was established in 1985. Since that time, it has offered a range of
services to parties to arbitrations, both international and domestic, helping Hong Kong to
flourish as one of the principal sites for arbitration in Asia. The development of Hong
Kong as an attractive venue for arbitration under the auspices of the HKIAC also proved
to be a significant catalyst for legislative change. In particular, it meant that the need for
Hong Kong to adopt the Model Law became increasingly apparent.

' Sec Margan, The Arbitration Ordinance of Hong Kong: A Commentary, (Butterworths, 1997) af page 2
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f6-011  Grounds for setting aside international awards

Recourse to the Hong Kong courts to set aside an international arbitral award made
in Hong Kong may only be made on very limited grounds. These relate primarily to
defects pertaining to the jurisdiction or constitution of the tribunal, or for a substantial
procedural irregularity. There is no right of appeal to the Hong Kong courts on the merits
of an international arbitration award.

Article 34 of the Model Law (which closely follows the grounds for refusing to
enforce a Convention award set out in Article V of the New York Convention) provides
that an international arbitral award may be set aside by the court of its own volition if it
finds that:

{(a) the subject matter of the dispute is not capable of settlement by arbitration under
the laws of Hong Kong; or

(b) the awarais in conflict with the public policy of Hong Kong.'

Articte 24(2) of the Model Law provides that an international arbitral award may
also be et aside if the applicant, that is, the losing party in the arbitration, proves that:

(i)_a party to the arbitration was under some mudpauly or the arbitration agreement is
not valid under Hong Kong law — there is therefore no valid agreement or
arbitration agreement;

(ii) the applicant was not given proper notice of the appointment of an arbitrator or of
the arbitral proceedings, or the applicant was otherwise unable to present its case —
thereby in breach of rules of natural justice or due process;

(iii) the award deals with a dispute not contemplated by or not falling within the terms
of the submission to arbitration, or contains decisions on matters beyond the scope
of the submission to arbitration — the arbitrator exceeded the jurisdiction given to
him, and if that part of the award can be severed, it would be severed so as to
preserve the rest of the award which does not exceed jurisdiction;

(iv) the composition of the arbitral tribunal or the arbitral procedure was not in
accordance with the agreement of the parties or was not in accordance with the
Model Law — thereby not preserving party autonomy and in breach of the
arbitration agreement/arbitration law.

An application to set aside an international arbitral award must be made by
originating summons to the Judge in charge of the Construction and Arbitration List. An
application must be made within three months of the date on which the applicant received
the award or, if a request has been made to correct or interpret the award under Article 33
of the Model Law, from the date on which that request has been disposed of by the
arbitral tribunal (Article 34(3) of the Model Law).

At the time of writing, there is no case law relating to applications to set aside
international awards made in Hong Kong under Article 34 of the Model Law. However,
guidance may be had from case law relating to applications to deny enforcement of

As to the meaning of “public policy™ in this context, see f6-030.
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Convention awards under Section 44 of the Arbitration Ordinance which replicates with
minor amendments of Article V of the New York Convention (see “Recognition and
Enforcement of Foreign Awards” at 16-030),

16-012 Grounds for challenging domestic awards

The Arbitration Ordinance gives to Hong Kong courts broader powers in respect of
recourse against domestic awards as compared to international awards. Note that the time
frames within which domestic awards can be challenged are different from those set aside
for international awards. Time starts to run when the award is published (not received).
Order 73 provides for a 21-day limit.

Under Section 25(2) of the Ordinance, the courts may set aside a domestic arbitral
award where an arbitrator or umpire has himself’ committed misconduct or has
misconducted the arbitral proceedings. The notion of “misconduct” here includes an
arbitrator’s failure to act impartially as well as instances where a substantial procedural
irregularity has occurred. It does not extend to minor procedural irregularities or to errors
of fact or law/ Where an application to set aside a domestic award is made under Section
25(2), the court may order that the money payable under the award be paid into court or
otherwise szcured. The procedure for such applications is set out in Order 73, Rule 5 of
the Ratles of the High Court.

rnder Section 23(1) of the Ordinance, Hong Kong courts have no jurisdiction to set
aude a domestic arbitration award on the ground of errors of fact, However, under
Section 23(2)-(4) of the Ordinance, an appeal may be brought before the courts on a
question of law arising out of a domestic arbitration award where:

(a) all parties to the arbitration consent to the appeal: or

(b) absent such consent, the Hong Kong courts are of the opinion that the
determination of the question of law concerned could substantially affect the rights
of one or more parties to the arbitration and leave should be granted.

Before the Court would hear the substantive appeal on the point of law, the applicant
has to obtain leave from the Court. Leaye would only be granted where the presumption
of finality of arbitral awards is displaced. To obtain leave where the contract is a standard
form, the applicant has to demonstrate that the factual and legal context in which the
question of law arises is one that is common in the commercial sector with which the
dispute relates, that the arbitrator was obviously wrong or so wrong that he could not be
right, and finally that the determination of the Court on this question of law would be of
general importance to that commercial sector. Where the contractual provisions were
“one-off” provisions, leave should normally only be granted where the applicant can
demonstrate that the arbitrator’s construction of the relevant contractual provision
appeared to be obviously wrong. These criteria are commonly known as the Nema
guidelines which have been adopted in Hong Kong and repeated in the leading case of PT'
Daver Chemical Company v Lee Chang Tung Chemical Industries Corporation [1990] 2
HKLR 257. These principles are approved in the recent Court of Final Appeal decision of
Swire Properties Limited & others v The Secretary for Justice [2003] 2 HKLRD 986,
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