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yMPANIES ORDINANCE, PART IVAA
BK) of the Companies Ordinance, which came into

gratutory right for members to apply for leave of the court, to bring or
dings on behalf of the specified corporation'? for ‘misfeasance’

in procec
the specified corporation.” Two points are worth noting:

d against
‘Misfeasance’ is defined as ‘fraud, negligence, default in compliance
with any enactment or rule of law or breach of duty";"

An important innovation introduced by the Companies (Amendment)
Ordinance 2004 is that a flexible concept of “specified corporation’"
has been defined to include both a "Hong Kong company” and a ‘non-
Hong Kong company’ for the purposes of sections 168BA-BK. The
expanded definition enables overseas companies to be brought within

the atubn of the new remedy.

The la‘y
1oy statutory derivative action is contained in Part IVAA of the Companies

£y dinance. Section 168BB sets out the statutory basis for the derivative remedy:

'CO s 168BB Application
(1) This Part [IVAA] applies to—

(a) the bringing of proceedings in respect of misfeasance committed
against a specified corporation;

the bringing of proceedings in respect of any matter where a specified
corporation fails to bring proceedings in respect of such matter by
reason of misfeasance committed against the specified corporalion;

()

and
the intervention in procecdings in respect of any malter where a

specified corporation fails to diligently continue, discontinue or defend
the proceedings in respect of such matter by reason of misfeasance
committed against the specified corporation,

where in relation to the proceedings brought or intervened in, the cause
of action or right to continue, discontinue or defend those proceedings, as
the case may be, is vested in the specified corporation and relief, if any, is
sought on behalf of the specified corporation.

(€)

12
13
14
15

Compunies Ordinance s 168BB-BC,
Companies Ordinance s 168BB (1),

Companies Ordinance § 168BE (2).
See Companies (Amendment) Ordinance 2004, Sch 2, & 1(1), which added the definition

of “specified corporation’ into the Companies Ordinance. *Specified corporation’ is defined
a8 ‘a Hong Kong company or a non-Hong Kong company’: Companies Ordinance s 2(1).
‘Non-Hong Kong company’ is defined in s 2(12) as follows: “The reference to a non-Hong
Kong company in the definition of "specified corporation” in subsection (1) shall, hefore the
comtiencement of section 1(1) of Schedule 2 to the Companies (Amendment) Ordinance 2004
(30 of 2004), be deemed to be a reference Lo AN overseas company as is for the time being

defined under this Ordinance.’
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(2) In this section, “misfeasance”... means

compliance with any enactment or rule of law, or breach of duty,’

Sections 168BC and 168BD lay down the statutory leave criteria:

‘CO s 168BC Members may bring or intervene in proceedings

(1) A member of a specified co
granted under subsection (3)
(a) bring proceedings before the court
corporation; or
(b) intervene in any proceedings
corporation is a party for the p
defending those proceedings
(2) Any proceedings brought under &
corporation shall be brought in th

rporation may, with the leave of the coup
on behalf of (he specified

before the court to which the specified
urposes of continuing, discontinuing qr
on behalf of the specified corporation,*
ubsection (1)(a) on behalf of a specifieqd
¢ name of the specified cotporation,
(3) The court may, on the application of a member of g s
grant leave for the purpose of subsection (1) if the ¢
(a) it appears to be prima facie in the interest of th
that leave be granted to the applicant;
(b) if the applicant is applying for leave (o bring proceedings under
subsection (1)(a), there is a serious question o be tried and the
specified corporation has not jtself brought the proceedings;
if the applicant is applying for leave 1o intervene in proceedings
under subsection (1)(h), the specified corporation has not diligently
continued, discontinued or defended those proceedings; and
except where leave is granted by the court under section 168BD(4),

the member has served written notice on the specified corporation
in accordance with section 168RD.

pecified corporation,
ourt is satisfied that—
e specified corporation

(c)

(d)

(4) Subject to other provisions in this Part, this Part shall not affectany eamivag
law right of a member of a specified comporation to bring proceedines on
behalf of the specified Corporation, or intervene in any proceadings (o
which the specified corporation s a party,’

‘CO 5 168BD Service of written notice

(1) Subject to subsection (4), 1 member of a specified corporation shall servea
wrilten notice on the specified carporation at least 14 days before he applies
for leave under section 168BC(3) in respect of the specified corporation,

(2) Service of a written notice under this section shall be e
at—

(a) in the case of a company, its registered office;

(b) inthe caseof a non-Hong Kong company. the address of its authorized
representative that is registered under section 333,

ffected by leaving it

(3) A written notice under this section shall state —
(a) the intention of the member to apply for leave under section 168BC(3)
in respect of the specified corporation: and
(b) the reasons for his intention.

(4) The court may grant leave to dis

pense with the service of a writien notice
tequired by this section.’

fraud, negligence, defaul in

Companies Ordinance, Part IVAA 93

ey [eatures | |

Lﬁﬁr ents of the new statutory derivative action are as follows:
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ccil@f‘ E t(iimn pp‘]:rmit the claim to proceed. The court may, on the appli

jts discretion,

‘ ber of a specified corporation, grant leave if it is satisfied that:
f a mem

/) it appears to be prima facie in the interests of the specified
() 1 Apt ‘
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i:t:gnl‘iun to apply to the Court and the reasons for his intention in
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Sfccriun 168 BC(4) permits the co-existence of the statutory
derivative actions. ol
i ivative action in 2005, and since the
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Companies Ordinance & 168BC(3)(a).
Companies Ordinance s 168BC(3)(b).
Companies Ordinance s 16BBC(3)(c).
Companies Ordinance s 168BC(3)(d).
Companies Ordinance s 168BF(1). v
 Orddi J c).
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Ill?:‘*.l: 52?)07)- R; Nice & Well Led (unrepnm:cb ;l-iclez 21;‘4;311}22;' ,;s [2 [;gl A
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:: m‘.:h}‘;eng l[nw:‘\'mwm Co Led (unreported, HCMP 1302/2009, 19 Augus
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2 THE NEW STATUTORY REGIME FOR DERIVATIVE
ACTIONS

2.1 THE SCOPE OF PROCEEDINGS
Sections 168BB and 168BC of the Companies Ordinance permit shareholde

to pursue a statutory derivative action for ‘misfeasance ' *committed against thu
‘specified corporation.” *Misfeasance' is defined as *fraud, negligence, defauly

in compliance with any enactment or rule of law or breach of duty.’ ‘Specifieq
corporation” has been broadly defined to include both a ‘Hong Kong company?
unc! a ‘non-Hong Kong company’ for the purposes of the statutory derivative
action: Companies Ordinance, sections 2(1) and 2(12). '

The scope of the statutory derivative action is potentially wider than the common
law action and has taken constructive strides in two aspects:

(a) First, the non-inclusion of the ‘fraud and control’ tests in the new
statutory remedy represents a radical departure from the previous
thresholds to a member making a common law derivative claim.

(b) Secondly, a mere allegation of negligence by directors, without any

allegation of lack of good faith or benefit to the directors, can prima
facie be the subject of a derivative action,2®

In defining what wrongs to the company would be the subject of a derivative
claim, perhaps the most striking difference between the UK and Hong Kong
approaches is that the UK remedy is confined to dealing with breaches cof
directors’ duties;”’ whereas the Hong Kong remedy is slightly broader sins=
is potentially available to be used against non-directors such as manageti und
senior officers as well as controlling shareholders. In this respect, the orsisction

afforded to shareholders under Hong Kong law appears to be more extensive
than its UK equivalent,

A broad approach to the scope of the remedy was taken by 2aiwia J in the recent
important case of Re MyWay Ltd [2008] 3 HKLRD 614 where it was held that
the new statutory remedy can be used against third parties who were outsiders to
fhe company. In that case, the plaintiff and the defendant were equal shareholders
in, and sole directors of, a company providing online education services. The
plaintiff alleged that the defendant and two former employees had diverted
business from the company to their own private business, KEA EdTech Company
Ltd (KEA) by offering identical educational programs. An action for passing-

23 Companies Ordinance 5 168BB (2).

24 Companies Ordinance ss 2(1), 2(12).

25 Companies Ordinance s 168BE (2).

26 Cf Pavlides v Jensen [1956] Ch 565,

27 In the UK, the new Companies Act 2006 gives sharcholders a new stitutory right to sue
directars (Companies Act 5 260(5)(a) and (b)) for negligence, default, breach of duty or

breach of trusit (Companies Act 5 260(3), subject to the court allowing the action to proceed
(Companies Act 55 261-263).
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ht by the plaintiff against KEA and the two fOﬂ'I‘M?l’. employel:es.“
'xf::g:t%t cm{nlereg by presenting an utlfail“pl'f:jl.,ldiCE‘pELllan seeking g
; purchase order, and applying to have the plaintiff’s actmnr struck'out. The
tiff sought leave under section 168BC(1)(b) n.f the Compm_nes Ordinance to
vene in proceedings to continue the legal action on @cbalt of the company.
Wﬁug leave to the plaintiff to continue the procﬂ?xhﬂgs. Barma ] IMleh“

s that the scope of the Hong Kong statutory remedy is not confined to qea ing
with breaches of duty by directors or officers, and that the new remedy can also
’;‘w used where the claim involves ‘outsiders’ who are alleged to have been guélt.\l/
of some breach of duty owed to the company. In the words of Barma I (at [23]):

"t is not correct to seek to limit the scope of m'clions |68BE and 16}?BC_ “.“
what might be termed the classic derivative action by a shareh'older rfgmg;t
wrongdoers who are officers or insiders so far as the c:ompgmy i8 cum'eml i
The terms of section 168BB(b) and (¢) make it clear that tlfe sftatumry derivative
action created by Part IVAA of the Ordinance is ‘nut so limited. 1 Lhere_foreldo
not think tha the court should be predisposed against ‘the grant of h‘aavc in cagas
in which the claim involves outsiders, mLPar than directors or officers of dlhe
company who are alleged to have been guilty of some breach of duty owed to

e company.”

2.2 PLAINTIFFS IN DERIVATIVE ACTIONS

Section 168BC(1) confers standing on ‘shareholders’ of a ‘specified corporation”.””
Two points are material:

(a) ‘Sharcholders’ means present members (excluding ‘tbm.mer m:.:mbf.-,rs) of
the company.” This follows the common law position in which former
members (including those who were members at the time a wrong was
done to the company) cannot bring derivative proceedings. Current
members, even if they were not members at the time the corporate

28 [2008] 3 HKLRD 614 [12]. 5 e T
29 Companies Ordinance s 168BC(1) provides that a ‘member’ of a ‘speciflied corporation” maiy,

with the leave of the court: (a) to bring an action on bqh?lf of the z:paf:iﬁe:d cnrporatlol't,l.;::.
(b) ta intervene in existing proceedings to which the gpecified ti:m'pnrulmn is It party. C;f .
statutory provisions in Canada confer standing on a eatchall *proper person categor :;: o
applicants. Apart from a catchall ‘proper person’ category, past and p‘mur.nll %h!lrﬁ::l rs;
past and present directors or officers and security lxoid:;rs are expressly included {n .;E p(;l:l
of potential applicants: see Canada Business Corporations Act s 238.. In Australia, eligi Pi'
persons include members, former members, those entitled 1o be registered as mﬂmbﬂ:& o
the company or a reluted company, as well as officers or former officers n’r the compiny: see
Australian Corporations Act 2001 s 236, The UK provision confers standing only on existing
. UK Clompanies Act 2006 s 260(1). ‘ /

30 ;lzjt?mal the SC('_I‘}LR. in it corporile governance review_ project on shu.r:hPldem m:‘necjl::i
had recommended that the pool of potential derivative applicants should be wxdcTacd toine
shareholders at the time of the relevant wrongdoing, present utuu‘eho‘ldl:rs and directors of the
company, but that recommendation was not taken up: see SCCLR’s Corporate Governance

Review Phase 1 [8.02], [15.26],
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cause of action arose, are th intiffs entitle i
e ¢ only plaintiffs entitled to bring st
The mai!] gain of this provision is that a flexible concept of ‘st
corporation’ has been defined to include both a ‘Hong Kong mpec "
and_ a ‘non-Hong Kong company': see Companies Drd?;llp
sections 2(1) and 2(12). The latter term enables overseas compan ang
_broughl within the ambit of the new remedy.*' The expanded dcﬁ);'
is a welcome development and could assist minority sharehulde:s
overseas companies to bring derivative suits in appropriate cases.

(b)

2.3 STATUTORY LEAVE REQUIREMENT

The Hf:n; Kong legislation™ lays down a number of preconditions which ity
be satisfied for a court to grant leave. Section 168BC(3) provides that the cop ‘.

may, on the application of a member of a speci i i
et pecified corporation, grant leave if it

(a) it appears to be prima facie in the interes i
rests of the specified ¢ i
to grant leave;* e

tin
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the interests of the company. A similar precondition for granting leave
New Zealand,”” Canada,” the UK* and Australia.®

tingly the Australian legislation requires the court to be satisfied that the
derivative action may be, appears to be, or is likely to be, in the ‘best
of the company. This is a higher threshold than that of the Canadian®
ew Zealand® legislation, which only require that the action be in the

ests” of the company. The leading discussion of the ‘best interests’ criterion

. I'’s widely followed approach in Swansson v RA Prait Properties Pty

(2002) 42 ACSR 313, (2002) 20 ACLC 1549 [55], [56]:

\The language “best interests” does not require evidence of “some absolute
* or superlative” interest for the company although it is not sufficient to show
that the application “appears to be" or “is likely to be™ in the company's best

n several cases| the Australian courts have come to defining the best interests of
ompany a3 parallel to the welfare of the company.*® It was held in Swansson®
it in considering the best interests of the company, the court will take into
st t1e character of the company, evidence of the business of the company,
htor redress is available through other means, and the ability of the defendant
;0 neet the judgement, Continuing to trade profitably is obviously in the best
interests of the company."” The strength of the case, at a prima facie level, is also
directly relevant to the question of the best interests of the company.**

(b) lherf_: is a serious question to be tried and the specified corporation has
nqt itself brought the proceedings (if the application is for leave to
bring proceedings);* |
(¢) the specified corporation has not diligently continued, discontinued or
.dcfended those proceedings (if the application is for leave to intervene
in proceedings);* and ‘ ==
(d) unJ_.ess djspf:nsed with by the court, the member has served a 14 a5 3
wniten ncl:uc(t; on the specified corporation setting out his intesvoa to ‘.g'g
apply to the Court and the reasons for his intention i e vilk 9
: : in accorda s
section 168BD NS
In this section, the statutory leave criteria will be examined seja aiely
(a) Interests of the company .
‘ 4
Before seeking the leave of the court to bring a derivative suit, the plaintiff S
shareholder must, as a precondition, establish that the action ‘appears to be prima.
E i 43
44
31 The expanded definition is in line with i
f : proposals made by the SCCLR which i
overseds companies within the subject of Hong Kong corporate govema:m?::zh;(l:ncl;_n;'g
_ Corporate Governance Review Phase [ [15.28), : ’
32 Companies Ordinance & 168BC(3). i
33 Companies Ordinance s 168BC(3)(a).
34 Companies Ordinance s 168BC(3)(b). s
35 Companies Ordinance 5 168BC(3)(c). A
36 Companies Ordinance s 168BC(3)(d). 4

New Zealand Companies Act s 165(2)(d).

. Canada Business Carporations Act s 239(2)(c).

I the UK. first, a derivative action will be barred absalutely if the court is satisfied thata person
acting in accordance with the duty to promote the success of the company for the benefit of its
members would not seek to continue the claim: UK Companies Act 2006 5 263(2)(n). Second,
the court has a discretion as to whether to permit i claim to proceed by considering a range of
factors, including the importance of the claim to a director acting to promote the success of the
company: UK Companies Act 2006 s 263(3)(b).

Australian Corporations Act 2001 8 237(2)(c):

Australian Corporations Act 2001 s 237(2)(c).

The Canadian legislation requires the court (o assess whether the action ‘appears to be in the
interests of the corporation’: Canada Business Corporations Act 5 239(2)(c).

New Zealand Companies Act s 165(2)(d). In New Zealand, the court shall have regard (o, inter
alia, the company’s interesis in the proceedings: New Zealand Companies Act s 165(2)(d).
However in relation to the issue of granting of leave, the court must be satisfied that the action
is “in the interests of the company’: New Zealand Companies Act s 165(3)(h).

Swansson v RA Prait Properties Pry Lid (2002) 42 ACSR 313 [55]-[56] (Palmer J): “The
requirement that the action is ‘in the best interests” of the company 'sets a far higher threshold
for an applicant to cross’ when compared to the requirement that the action merely “appears
10 be” in the interests of the company.’ This interpretation has subsequently received strong
judicial support: see Carpenter v Pioneer Park Pty Lid (in lig) (2004) 51 ACSR 299,
Charlion v Baber (2003) 47 ACSR 31, (2003) 21 ACLC 1671; Mhanna v Sovereign Capital
Ltd [2004] FCA 1040, ‘

(2002) 42 ACSR 313, (2002) 20 ACLC 1549,

Goozee v Graphic World Group Holdings Pty Ltd (2002) 170 ALR 451, (2002) 42 ACSR 534,
Carpenter v Pioneer Park Pty Lid (in lig) (2004) 211 ALR 457, (2004) 51 ACSR 299, (2004)
23 ACLC93.
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the_legislative_ mquirement in Australia, or that it is acting in good faith
unlike the legislative requirement in Australia, Canada and Singapare.’ :

could be show on a prima Jfacie basis tha |
: ; 515 that the grant of leave would be i fha
nterests of the company. Barma J, after referring to Re F & § Expr:;:,[,ﬂ:&
and Re Lucky Money Ltd, stated (at [28]): d

In my view, hav.i.ng regard to the terms of section 168BC, which make it
clear thlat all :h_ﬂt is r!::quired for the grant of leave is that it should be shown
gn a prima ﬁ‘l:(.‘.re b‘asw that the grant of leave would be in the interests of the

ompany, it is neither appropriate nor necessary to establish this element
mla particularly high standard. This accords with the appmach‘of me
T'in two recent decisions on section 168BC, namely RFIF &S Exprei]:

Ltd [2005] 4 HKLRD 743, and Re Luck
sy e Lucky Money Lid (unreported, HCMP

As pqmted out by Barma J, the derivative applicant is only required

F:stabllsthm a. ‘prima facie’ basis that the proposed action, or his qm 2
intervention, 1s in the interests of the company concem'ed.-“ i‘]fe Pfiﬂed
Jacie tefil was expressly approved by the court as being applicable tc.f b::g
an app]:catmn‘for leave to bring proceedings (under section 168BC(1)(a)
and‘ an application for leave to intervene in proceedings ( (de)
section 168BC(1)(b)). Barma J concluded (at[32]): To

‘Thave come to the conclusion that this question should be approached in
!nuch the same way. It the court is satisfied that it is, prima facie, i "\‘
interests of the company for leave 1o be granted, it would appear‘r;“m‘ i
that it would correspondingly involve a failure to act in the best intey ;st;o‘;
the company not to take the steps for which leave is to be gT;"Il;‘f’..' i

;l;a mt)lg:] ZHI}';:{ (e:ft;t;:t was the decision i.u Re Grand Field Croup Holdings Ltd
okt : lﬁ.:wan J remarked in her usual trenchant manner: ‘For the
JIrst requirement, it is only necessary to establish it appears to be prima facie
in thelmten_ast of the Company to sue. It is not necessary or appro riate t

establish this to a particularly high standard and the court should notpattem 2
to resolve the underlying dispute.” Kwan J then added: ‘It would sufﬁce[;f

an arguable case is disclosed and, on the face of it. i :
’ t, it Id i
of the Cﬁmpany to bring procee dings."" would be in the interest

i]; Re Wong Heng Investment Co Ltd (unreported, HCMP 1302/2009
August ?OO?). the' minority shareholders sought leave to bring E;
statutory derivative action against the majority shareholders. The majority

55 [2008] 3 HKLRD 614 [31].
56 [2009] 3 HKC 81 [21].
57 [2009] 3 HKC 81 [21].
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shareholders’ application seeking security for costs from the minority (the
derivative applicant) in the proposed statutory derivative proceedings was
refused by the court. Kwan J held (at [6]):

‘1 iz well established in an application for leave to bring a statutory
derivative action, it is only necessary to show it appears prima facie in
the interest of the company to bring the proposed action. There is no need
and it is not appropriate to establish this to a particularly high standard.
I am inclined to think on the available evidence, the applicants have good
prospects of meeting the relatively low threshold laid down by statute and
would succeed in obtaining leave to bring a statutory derivative action.’
(emphasis added).

There is presently a relative paucity of cases on section 168BC from which
to conclude how the Hong Kong courts will approach the company's
interest criterion. Given that the statutory derivative action is designed to
overcome the problems with the common law derivative action, it should
be apniouached as a measure of reform designed to improve the restrictive
standing requirements confronting sharcholders. Hence the company’s
:xiarest criterion should be accorded a liberal interpretation so as not to place
4 novel obstacle to derivative proceedings.

(b) Serious question to be tried

A further precondition to bringing a statutory derivative suit is that the alleged
misconduct was, in all respects, the product of a serious question to be tried.”
The Hong Kong provision is modelled on the Australian legislation,™ which
puts ‘serious question to be tried” as an independent condition to be satisfied
for granting leave (if the application is for leave to bring proceedings under
section 168BC(1)(a)).

In Australia, in seeking to determine whether the derivative claim raises a serious
question to be tried, it was held in Swansson that the court would not normally
g0 into the merits of the claim to avoid turning it into a mini-trial of the issues.””
Palmer J's discussion in Swansson would seem to suggest that this criterion could
be satisfied on very low evidence, and that the applicant has the same relatively
low threshold to surmount as in the case of an application for an interlocutory
injunction.

Although described as ‘a low threshold”, this criterion seems to have put a critical
hurdle in the path of leave applications in Australia. It was held in Charlton v
Baber (2003) 47 ACSR 31 that the applicant must ‘show sufficient colour of

58 Companies Ordinance s 168BC(3)(b).

59 Australian Corporations Act 2001 & 237(2)(d). Cf The Canadian legislation contains no
express threshold test: Canada Business Corporations Act s 239; whereas in New Zealand the
court must have regard to the ‘likelihood of the proceedings succeeding,” which is a relevanl
criterion but is not strictly a precondition for granting leave: New Zealund Companies Act
1993 & 165(2)(a).

60 Swansson v RA Pratt Properties Pty Led (2002) 42 ACSR 313,
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right to final relief."* Other cases indicate that a reasonable body of evidence

is required to satisfy the court that there is a serious question to be tried.” The

discussion in Charlton and the approach in other cases.” would seem to suggest
that a reasonable degree of assurance, based on reliable evidence, is required g
satisfy the court that there is a serious issue to be tried.

HK cases

Although section 168BC(3)(c) requires some consideration of the merity
of the case, the approach taken by the Hong Kong courts would seem to
suggest that this criterion has a low threshold and that the merits of the claim
should not be discussed in great detail.

In Re F & § Express Limited [2005] 4 HKLRD 743, Kwan J pointed out that
the court *will not normally enter into the merits of the proposed derivative
action to any great degree’, and the applicant has ‘the same relatively low
threshold to surmount as in the case of an application for an interlocutory
injunction."™ In so ruling, the Australian authority of Swansson was cited in
support of the approach taken. Kwan J stated (at [21]):

"To ascertain if there 15 a serious question to be tried, the court “will not
normally enter into the merits of the proposed derivative action to any
great degree”, and the applicant has “the same relatively low threshold to
surmount as in the case of an application for an interlocutory injunction’:

Swansson v RA Pratt Properties Pty Ltd & Another (2002) 42 ACSR 313,
318 [25])."

A similarly robust approach to the serious question criterion was taken hy
Kwan J in her subsequent decision in Re Lucky Money Ltd (unrepoites!,
HCMP 505/2006, 18 July 2006). In her judgment, Kwan J stresssd that
‘the good faith requirement was removed in an earlier version ¢ the bill
considered by the Bills Committee of Legislative Council. The iaea is that
there should not be a trial within a trial and the court shoiid rot be forced
to enter into the merits of claims where there are seriovs dicputes.’®® This is

an eminently pragmatic conclusion and may well prove its worth in future
Cases.

In Re Grand Field Group Holdings [2009] 3 HKC 81, Kwan J advanced
similar views by holding that the serious question criterion ‘has a relatively
low threshold” and could be satisfied by establishing that there is ‘an
arguable case.’™ The case concerned a public listed company carrying

61 (2003) 47 ACSR 31.

62 Chapman v E-Sporis Club Worldwide Lid (2000) 35 ACSR 462; Lakshman v Law Image Pty
Ltd [2002] NSWSC B88; Carpenter v Pioneer Park Pry Lid (in lig) (2004) 211 ALR 457,

63 Resource Equities Ltd v Western Ventures Pty Lid (2004) 51 ACSR 436; Carpenter v Pioneer
Park Pty Lid (in lig) (2004) 211 ALR 457,

64 [2005] 4 HKLRD 743 [21].

65 Unreported, HCMP 505/2006, 18 July 2006 [40].

66 [2009] 3 HKC 81 [30], [35], [41] (Kwan J),
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on, through its subsidiaries, a property development business in Mainland
China. The company was founded by the derivative applicant, Mr Tsang,
a former director who held nearly 22 per cent of the shares. Mr‘Tsmlug
brought a statutory derivative action on behalf of the company agamstv its
controlling directors; alleging that they had, in breach of fiduciary duties,
misappropriated corporate assets by diverting corporate fumli.-s to other
companies in which they had a substantial interest through various rela‘?cted
party transactions.”” Kwan I was plainly of the view that “there is a serious
question 1o be tried if the directors had acted in breach of Lhe_lr fiduciary
duties to the company,”® and that this criterion could be satisfied if there was
a finding for *an arguable case.®

The discussion in Re F & § Express, and the approach in Re Grand Field
would seem 10 sugpest that the serions question criterion has a rather lpw
threshold and would not present an insuperable bam'er. for a der?vat!ve,
applicant to avercome as the courts are keen to avoid turning the.clenvahlvc
appliceiian into a mini-trial. Such a pragmatic appmach. is consistent w'1th
the ¢hj:ctive of introducing the statutory derivative action as an effective
remedy to protect shareholders while maintaining appropriate checks and
hulances to avoid unmeritorious claims.

(¢) Inaction of the company

Under section 168BC(3) of the Companies Ordinance, the court must be satisfied
that it is probable that:

(i) the company has not itself brought the proceedings (if the application
is for leave to bring proceedings);™ or

(ii) the company has not diligently continued, discontinued or dEfElldf.".d
those proceedings (if the application is for leave to intervene in
proceedings).”

A similar precondition to leave exists in Australia” and the UK.™ In Australia,
this criterion seems to have a low threshold. In most cases, it will be readily
apparent whether this requirement is satisfied;™ all that is required is some
evidence establishing the unlikelihood of action, for example, where the board

67 [2009] 3 HKC 81 [17].

68 [2009] 3 HKC 81 [26].

69 [2009] 3 HEKC 81 [30], [35], [41].

70 Companies Ordinance 5 168BC(3)(b).

71 Companies Ordinance 5 168BC(3)(c).

72 Australian Corporations Act 2001 s 237(2)(a).

73 UK Companies Act 20065 263(3)(e).

74 Swansson v RA Pratt Properties Pty Lid (2002) 42 ACSR 313; Cannon Street Pty Ltd v Karedis
(2004] QSC 104.
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is deadlocked, or the alleged wrongdoer controls the board,” or there is a

of funding on the part of the company to commence litigation.” These are ¢j _
inferences that the proceedings will not be brought.

The situation is similar in Hong Kong. Case law shows that it will be relatively

easy for the applicant to demonstrate inaction by the company. In Re F & ¢

Express Limited,”” a case of an application for leave to bring proceedings under
section 168BC(1)(a), Kwan J only required grounds for finding that it Was

probable that the company had not brought any recovery proceedings against the
alleged wrongdoers.

In Re Lucky Money Ltd® a case of an application for leave to intervene i
proceedings under section 168BC( 1)(b). the company’s failure to file an
acknowledgment of service was held to be sufficient evidence that the company
would not itself defend the action. A similar decision was reached in Re Nice
& Well Lid"” where the derivative applicant and the defendant were two equal
shareholder-directors of the company. Kwan J only required some evidence
establishing that the company was unable to bring an action against the defendang
as a result of the deadlock between the two equal partners,

(d) Notice requirement

The requirement to give a fourteen days’ written notice is a precondition for a
plaintiff shareholder to bring a statutory derivative suit.* The notice requirement
can be waived if the court dispenses with the service of a written notice ¥l This
flexible approach could assist the minority shareholder to pursue a derivative suit

where there is a need for urgent litigation especially where the wrongdoers arc &1,
control of the board of directors.

75 Swansson v RA Pratt Properties Pty Ltd (2002) 42 ACSR 313; Cannon Street Pry Ltd v Karediy
[2004] QSC 104, 145; Braga v Braga Consolidated Pry Lid [2002] NSWSC 603; Lakshman
v Law fmage Pry Lid [2002] NSWSC 888; Reale v Duncan Reale Pry Lid [2005] NSWSE
174; Saltwater Studios Pty Ld v Hatheway |2004] QSC 435; Metvor Ine (formerly Talisman
Technologies Inc) v Queensland Electronic Switching Pry Lrd (2002) 42 ACSR 398; RTP
Holdings Pty Ltd v Roberts (2000) 36 ACSR 170,

16 Carpenter v Pioneer Park Pry Lid (in lig) (2004) 51 ACSR.-299,

77 [2005] 4 HELRI2 743,

78 Unreported, HCMP 505/2006, 18 Tuly 2006,

79 Unreported, HCMP 2148/2008, 11 December 2008,

80 Companies Ordinance 5 |68BC(3)(d),

&1 Companies Ordinance 5 168BD(3), See also Re Liicky Money Lid & Others (unreported,
HCMP 505/2006, 18 July 2006) where Kwan J made an order dispensing with the notice
requircment for the derivative applicant to serve written notice on cach of the companies under
section 168BD(4) on the ground of the urgency of the matter. A similar provision to dispense
with the notice requirement exists in Canada: Canada Business Corporations Act 5 239(2)(a).
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Le potice requirement, which iscommonin existin.g Cununqnwea.l}:] leﬂ?ﬂﬁi

thious necessity to provide the company v_vxth thra opportunity, g :

d of directors, either Lo take its own reme‘dlalﬂactlm? or to prepa;'e a: ng:g
se to the plaintiff shareholders’ application." The _]ustlﬂt:d[lm:l '?r ano

ent is the recognition of the principle that the company 15 the proper

ufr;lxn an action to enforce its rightsl as the cause of _actit.m nghtt]lty belongs to
company, and it should have the option of pursuing its own rights.

Conclusions on leave criteria

There are certain conclusions which, however tentatively, can be drawn from a
;pm'ison of some of the main common law jurisdictions where the statutory
co ‘

derivative action has been adopted.

'-111 Canada, despite the proactive approach of the. legis].'flurft, it has bx?ennfxlzﬁgvaig
thal there are unficcessary complications and difficulties in tr.afh denva' v i
mplication mioceedings. As Kaplan and Edwomil remark, he men.lis 0 ¢
‘ngmt have become a significant, costly afld time-consuming batt ﬂg;‘o&u:!
in leav® proceedings, enormous amount of time and money are expended in

pirsting the factual minutia.™

This has not occurred in Australia. A recent emp‘in'r;:fﬂ study of the Alfstra}:tg
derivative action® indicates that the leave apphcauonsf a:txc lt:cnt Fllr!;l!;ﬁdlme
expensive and lengthy ‘mini-trials’. Rather, the length o he ?ﬁ?fases
judicial scrutiny of the proposed actions reflect the complexity o ;

Of derivative action in the UK, the new regime govcrnjflg derivative claims
prmcd:c:ltlzu:ﬁder the Companies Act 2006, while ex,panc!mg the sg:o?e' utf1 at[hz
remedy, is keen to avoid unmeritorious shareholders’ claims. It apps‘a.n::s. t‘u g
derivative claim will rarely be subject to an absolute bar, and the fuﬁ Y; .
on the courts’ discretion in deciding whether leave should be grants .1. lwg
has argued that ‘this is throwing quite a burden on tlfe couﬂ.bparutr:n.; a.rt gru
the udmpeting factors are unlikely, at least on all occasions, to be satistactonly

) ¥ i 65(3
82 Canada Business Corporations Act s 239(2)(n); Nevr Zealand Cqmpam:s AL;;( 1‘533 :hii(bz
(4); Australian Corporations Act 2001 s 237(2). Noting lhm in fhe UK‘. the Law : ng*»m -
had recommended that a shareholder wishing to bring a derivative action be ﬂalm.url:‘:H 8 i
i notice on the company at least 28 days before the commencement of the pmceg I;f:;unn
that recommendation was not taken up; see HC Official Report, 5C D (Company Law
Bill) 13 July 2006, cols 660, 672,
83 Boyle, Minarity Shareholders’ Remedies (CUP, Cambridge ’.'.002).71.: gt P
%4 Kaplan and Elwood, ‘The Derivative Action: A Shareholder’s “Bleak House"?
CLR 443, 460. _ _ |
85 ;irgiy and Saunders, Litigation by Shareholders and Dinl.ﬂor.s.' An Ennpcdcf:l Smﬁ ofqlif:f
. Statutory Derivative Aetton (Centre for Corporate Law and Securities Regulation, University
of Melbourne, 2006) 48.




