[38A.01]

Hong Kong Immigration Law Ha

(7) Section 17G shall apply to this section as it applies
IVB.

[38A.01] Enactment history

This section was added pursuany (o the Immigration (Amendmeny) Ordi
1990 (75 of 1990) ¢ 4, commencing 9 November 1990,

Subsection (2) was amended pursuant to LN 25 of 1996, mmmuncihg.;
Tanuary 1996, hy suhuliluling the words $350,000"

Subsection (3) Was amended pursyan o the Immigration (Amendmenn
Ordinance 1999 ¢ 3 (6 of 1999), commencing |2 February 199
substituting the words ‘this section® wigh the words ‘subsection (2)".

Subsections (). (5). (6) and (7) were added PUrsuant to the fmpy;
1999,
[38A.02]  Strict liability

These provisions create offences of strict liahi lity with 4 defence ip respect of
sub-s (2) for the construction sje controller (o prove (hy he ook all
Practicable steps 1o prevent those prohibited from being on (he site and a
defence ip respect of sub-s (4) for the construction site controller 1o prove thag
he took all practicable Sleps 1o preveny persons not lawfully employable from

Liking employment on the site. What was or Was nol practicable in respect pf

the conditions applicable 1o each particular site js 4 matter for (he magistrate
al trial to decide: see Attorney  Generql v China State Construciios.
Engineering Corp [1996] | HKC 53(ca )

For the test 1o delemline whether an offence is one ol strict liahi'lhy; see
Altorney General v China State ¢, OHSIritetion Eng:‘.-zeerr.‘ng Corp(supra) gt p
58, (Gammon {Hong Kong) Ltd v Attorney General of Hong Koy [1985] AC
| and A-G ¢ Fong Chin Yye [1995] | HKC 21 applied).

[38A.03] Proof of status

The fact that g PErson is an jllegal immigrant can pow be proved by cerlificate
under s 63A helow. The fact that 4 Person was not lawfully employable can he
proved by certificae under sub-s (),

[38A.04] Al Practicable steps t, pPrevent

To give each word of the phrase ity fyl] meaning, the principle to be deduced
from the authoritiey (London Counry Council v Great Eastern Railway Cp
[1906] 2 KB 3 12; Re Affuirs of Farguhar | 1943] 2 All ER T81; Lee Nursery
Furnishings, |14 [1945] 1 All ER IBU(CA); Adserr v K & L Steelfounders &
Engineers Lt [1953] 1| WLR T73(CA) (Gregson v Hick Hargreaves & Co 14
[1955] 1 wLR 1252(CA) considered), was fhag the steps had 1o he feasible
sleps. This principle did pot imply Steps which were capable of being
achieved regard]ess of expense, hug Meant steps which were Capable of being
carried out within known means or resources. The steps to be taken had to he
‘possible and practicable’ (Knight v Demolition ane Construction Co 14
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[39.06]

under this section: see ss 47, 48 and 49 below,
[39.06] Definitions
For “captain’, ‘land’, ‘ship’, see s 2(1) above;

see the Interpretation and General Clauses Ordinance (Cap 1) s 3,

40. Aircraft
document

If a passenger who arrives in Hong Kong in an aircraft doeg
not have a valid travel document, the owner of the aircraf

and his agent shall be guilty of an offence and shall be liable
on conviction to a fine at level 3.

[40.01] Enactment history

This section was amended by increasing
pursuant to the Immigration (
commencing 26 November
substituting the words ‘at level
January 1996,

[40.02] A fine at level 3

the maximum fine 1o $10,000,
Amendment) Ordinance 1993 (82 of 1993) 5 11,
1993. The section was further amended by
3" pursuant 1o LN 25 of 1996, commencing ()

A fine at level 3 is currently $10,000: see the Criminal Procedure Ordinance
(Cap 221) Sch 8.

[40.03] Definitions

For ‘owner’, ‘passenger’, ‘travel document” and “valid travel document’

2(1) above; for ‘aircraft’, see the Interpretation and Genera! “lauses
Ordinance (Cap 1) s 3; and for ‘Hong Kong', see the Intersewation and
General Clauses Ordinance (Cap 1) s 3 and Sch &.

, Sces

41. Breach of condition of stay

Any person who contravenes a condition of stay in force in

respect of him shall be guilty of an offence and shall be
liable on conviction to a fine of at level 5 and to
imprisonment for 2 years.

[41.01] Enactment history

This section was amended pursuant to LN 25 of [996
January 1996, by substituting the words *at level 5.

[41.02] Condition of stay

 commencing 10

‘ See s 11 above as to the grant of permission to land and to remain in Hong

—

Hong Kong Immigration Law Handbog

and for ‘summary Convictiop®

passengers arriving without valid trave|

(41.07]
gration Ordinance (Cap 115)

d the conditions of stay which can be imposed by the authority.
an ;

41.03] In force
b to meaning, see [11.07] and [32.08] above.
3 wiul employment .
141.04] Unla : e f stay by joining in the
R isitor for breach ol a condition of stay Y JOUEE )
n 2 ﬂh?{g‘*fﬂag‘;frﬂp?,:r;; a director of that company, the P“’"“"mg"l’}:'ar’::’;
!5“5i”eb?,(i the 'cornPany' in question is carrying on h‘mEF-S}S m:a forbidden
prove tha has Engagéd in some activities relqung thereto w .u: 1 a;‘a S
wfm‘]mlof th circumstances attached to his entry permit: see i v MIche
DY lam G Taylor [1976] HKLR 408,

j srson has been given permission o be ct11plo¥ed‘in pm:lrlislzrf

e I:; working for another employer without permission is nl g;;; i

-mpiﬂyzlf]tf an of stay: R v Javier Deolito (unreported, 16 January o

l::)ﬂzf;’n\::‘» [1996] ‘HKCU 214, Also see HKSAR v Tiongson FPatricia
e }: )

Maralad [2002] | HKLRD 681,

13%.05]  Time limit

i enee 1% rom the date of
The time limit for the prosecution of this pﬁﬂ]ﬂ is 3 years from
ihe commission of such offence: see s 46(2) below.

41.06] A fine at level 5 N cal |

[A fine at level 5 is currently $50,000: see the Criminal Procedure Ordinance
fine

(Cap 221) Sch 8. J eI =

For sentencing principles for offences under this section: see HEKSAR v

Chang Li [2005] | HKLRD 864.

[41.07] Definitions

i :ners ses Ordinance (Ca
For ‘contravene’, see the Interpretation and General Clauses Ordi p
s 3

42. False statements, forgery of documents and use and
possession of forged documents gy
(1) Any person who makes or causes to be m s
(a) to an immigration officer, immigration St oreny
other person lawfully acting 9ndar or in ‘e
of Part 1B, II, 111 or IV of thls Qrdm_ancg, e ol
(b) in any document furnished to an lmrqlgra g:{n e
immigration assistant purs(lijanl t;) this Ordina
irement made thereunder; 0 ¥
(c) :‘zcr}utl}:‘:n;urposc of obtaining, whether for h‘l“n}actlf gni:
: any other person, any travel document, certificate f
en?itlernent, entry permit, re-entry permit, certificate o
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[41.07]

identity,

document of identity, APEC businesg ¢
card, tra

vel pass or Vietnamese refugee card,

any statement or representation which he knowe
be false or does not belj

an offence,

(2) Any person who-

(@ (1) (i) alters without lawfu

(i) transfers to another w

any travel document, certificate o

re-entry permit, certificate of jde
APEC business travel card,
refugee card or any document

made under or for the purposes of Part IB, 1L, TII or IV of this
Ordinance; '

(b) uses for the purposes of Part IB
Ordinance any forged, false or y
altered trave] document,
entry permit, re-
document of
travel pass,
document;

(¢) has in his possession—

(i) any forged, false or unlawfully obtained or g tered
travel document, certificate of entitlement, eptiy
permit, re-entry permit, certificate of identity,

r document of identity, APEC business travel card,

travel pass, or Vietnamese refugee card: oy
(i) any forged, false or unlawfully altered document

whatsoever intended for use for the purposes of

Part IB, I1, 111 or 1V of this Ordinance,

shall be guilty of an offence.

(3) A travel document, certificate of entitlement, entry permit,
re-entry permit, certificate of identity, document of identity,
APEC business travel card, travel pass, or Vietnamese
refugee card shall be deemed to be unlawfully obtained for
the purposes of this section if any person made a false
slatement or representation for the purposes of or in
connection with an application

ithout reasonable excus
f entitlement, entry perm
ntity, document of iq

nlawfully obtained or
certificate of entitlement,
enlry permit, certificate of identity,
identity, APEC business travel card,
Vietnamese refugee card or other

for the issue or renewal of the
same,
(4) Any person who is guilty of an offence under this section
shall be liable—

(a) on conviction on indictme
to imprisonment for 14 y
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Hong Kong Immigration Law Handbook

SCHEDULE 1

PERMANENT RESIDENTS OF THE HONG KONG SPECIAL
ADMINISTRATIVE REGION
[sections 2(1) & 59A]
1. Interpretation

(1) In this Schedule, unless the context otherwise requires—

“Chinese citizen™ (" B £ &) means a person of Chinese nationality under
the Nationality Law of the People’s Republic of China. as implemented in the
Hong Kong Special Administrative Region pursuant to Article 18 of and
Annex Il to the Basic Law and interpreted in accordance with the
Explanations of Some Questions by the Standing Committee of the National
People’s Congress Concerning the Implementation ol the Nationality Law of
the People’s Republic of China in the Hong Kong Special Administrative
Region adopted at the 19th meeting ol the Standing Committee of the
National People’s Congress at the 8th National People’s Congress on 15 May
1996,

“new born infant™ (37 4 4 3) means a child under the age of 12 months or a
child who appears 1o the Director to be under the age of 12 months.

(2) The relationship of parent and child is taken to exist as follows—
(a) of a parent and child, between a person and a child born to
such person in or out of wedlock;
(b) (Repealed)

(c) of a parent and adopted child, between a parent and a child
adopted only in Hong Kong under an order made by a

Court in Hong Kong under the Adoption Ordinanec (Cap
290).

(3) For an abandoned new born infant found within Hong Kong.—

(a) a new born infant, who appears to the Director to be of
Chinese descent, is taken, in the absence of evidence to
the contrary, to be the legitimate child of a Chinese citizen
who was a permanent resident of the Hong Kong Special
Administrative Region at the time of birth of the child;

(b) anew born infant, who appears to the Director to be not of
Chinese descent, is taken, in the absence of evidence to
the contrary, to be the legitimate child of a parent not of
Chinese nationality who had the right of abode in Hong
Kong under paragraph 2(d) at the time of birth of the
child.

(4) For the purposes of caleulating the continuous period of 7 years in which
a person has ordinarily resided in Hong Kong, the period is reckoned 1o
include a continuous period of 7 years—

222
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(a) for a person under paragraph 2(b), at any time before or
after the establishment of the Hong Kong Special
Administrative Region; and

(b) for a person under paragraph 2(d), bf':fore or_a_ftcr ghe
establishment of the Hong Kong Special Administrative
Region but immediately before the date when the person
applies to the Director for the status of a permanent
resident of the Hong Kong Special Administrative Region.

(5) A person is settled in Hong Kong if-

(a) he is ordinarily resident in Hong Kon‘g; and

(b) he is not subject to any limit of stay in Hong Kong.

3. Permanent resident of the Hong Kong Special Administrative Region
A person who is within one of the following categories is a permanent resident
of the Hong Kong Special Administrative Region-

(1) A Chinese citizen born in Hong Kong before or after the
establishment of the Hong Kong Special Administrative
Region. . .

(b) A Chinese citizen who has ordinarily resided in Hong
Kong for a continuous period of not less than 7 years
before or after the establishment of the Hong Kong
Special Administrative Region.

(¢) A person of Chinese nationality born outside Hong Kong
before or after the establishment of the Hong Kong
Special Administrative Region to a parent who, at the time
of birth of that person, was a Chinese citizen falling within
category (a) or (b).

(d) A person not of Chinese nationality who has enl.f:rcd Hong
Kong with a valid travel document, has ordinarily resided
in Hong Kong for a continuous period of not less than 7
years and has taken Hong Kong as his place of permanent
residence before or after the establishment of the Hong
Kong Special Administrative Region.

(e) A person under 21 years of age born in Hong Kong to a
parent who is a permanent resident of the Hong Kong
Special Administrative Region in category (d) before or
after the establishment of the Hong Kong Special
Administrative Region if at the time of his birth or at any
later time before he attains 21 years of age, one of his
parents has the right of abode in Hong Kong. |

(f) A person other than those residents in categories (a) to (e),
who, before the establishment of the Hong Kong Special
Administrative Region, had the right of abode in Hong
Kong only.
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required—

(a) to fl:lmiSh information thay the Director regees
E:SI:J ;I’ﬁﬁ to ;fmsfy him that the person has takg :
: 45 his place of perman i
| & _ ent residep,
information may include the following— N

~ Support himself and his family;
(1v) whether he has paid his
the law: -

uujcle{' paragrapl? 2(d) does not have the s
K;inn?j‘::;:::“ . rcsxder;t in  the Hong Koﬂg Special
% thel éranl\_/cl R_egmn until he has applied to the D:f*actﬁr
e pp‘lcatmn‘ has been approved by the Director

T the purposes of paragraph 2(d), a person is taken to-
N a valid travel document—

tatus of 4

Was not a valid trave]
remain by an immigrati
assistant; or

(b) if he was bom in H
remain in Hong Kon
Immigration assistan

ong Kopg and was permitted 1o
g by an immigration officer or an

4.
Establishing Permanent residence under Paragraph 2(e)

(1) For the ses of
) lhc: :;; ;z:lfrg?see. of paragraph 2(e), the Person on attaining
years ceases to be g Permanent resident of

e o ;
he Hong Kong Special Administrative Region and may
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(2)

apply to the Director for the status of a permanent resident
of the Hong Kong Special Administrative Region under
paragraph 2(d) at any time.

Section 2AAA applies in relation to a person who ceases
to have the status of a permanent resident of the Hong
Kong Special Administrative Region under this paragraph.

5. Establishing permanent residence under paragraph 2(f)

(1)

(2)

(3)

4)

For the purposes of paragraph 2(f), the person is required—
(a) to furnish information that the Director may
reasonably require to determine whether that person
had the right of abode only in Hong Kong immediately
before the establishment of the Hong Kong Special
Administrative Region; and
(0) to make a declaration that he had the right of abode
only in Hong Kong immediately before the
establishment of the Hong Kong Special
Administrative Region; the declaration for a person
under the age of 21 years must be made by one of his
parents or by a legal guardian.
If the person claims that he had no right of abode in a
place that the Director reasonably believes that he had, the
onus of proving that he did not have the right of abode in
the place lies on the person.
A person under 21 years of age born in Hong Kong on or
after 1 July 1997 to a parent who is a permanent resident
of the Hong Kong Special Administrative Region under
paragraph 2(f) at the time of the birth of the person is
taken to have the status of a permanent resident of the
Hong Kong Special Administrative Region under
paragraph 2(f) if, but for this subparagraph, the person has
no right of abode in any place including Hong Kong.
The person on attaining the age of 21 years ceases to be a
permanent resident of the Hong Kong Special
Administrative Region under paragraph 2(f) and may
apply to the Director for the status of a permanent resident
of the Hong Kong Special Administrative Region under
paragraph 2(d) at any time.

(5) Section 2AAA applies in relation to a person who ceases

to have the status of a permanent resident of the Hong
Kong Special Administrative Region under this paragraph.

6. Transitional
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[S1.01]
Hong Kong Immigration Lay Han,

(I) A person who is not of Chine

. se nationali '
4 permanent resident of Hong onality and whg

Kong before | July 19

I.: b . ll
aken to be a permanent resident of the Hon 1?7 |

Special Administrative Regio

exempt from the requirement

(a) he was settled in
July 1997:

(b) after he ceased o be settled

immediately before | July |¢

: Y 1997 he returns bt
Hong Kong within the period of “léo settle in
commencing on 1 July 1997; or monthg

(c) after he ceased to b '
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;?:]Tec!]éately bgfore | July 1997 he returns togsctlt?: r}g
- ]gJ ]ong after the period of 18 months commencj i
e UK gnlg 9?‘;7 but nn!y if he has not been absent r‘r:::ﬁ

ra : i ;
o0 continuous period of not Jess than 36

(2) A person who is a Chinese cii
) -linese citizen and was a Ho
&ﬁ?{iﬁfnt resident immediately before | July 1‘535 lﬁ?in

he‘ ! Inance as theq in force shall, as from ] July 199?;
Admin?i@?nem resident of the Hong Kong Special
. strative Region as long as he remains 2 Clﬁn;;:

n under paragraph 2(d)
s under paragraph 3 jf_
Hong Kong immediately before |

7. Loss of the status as a permanent resident

A permanent resident of
: the Hong Kong Speci ini
the ls[alus of such resident only i‘l%_ il
(a) gecllng a person falling within the cate
( ). or (e) has been abse
continuous period of not Je
ceased to have ordinari

strative Region Joses

£0ry in-varagraph
nt from Hong Keng forpa
§8 th:_in 36 months since he
ly resided in Hong Kong; or

[SLO1]  Enactment history

This Schedule was substi
9 Dl’d::’l!j:::(jbl ;V:; s:?.su‘lulcd pursuant to the Immigration (Amendme N
ks wsmtl,m td‘:f 1987), commencing | July 1987 This sch?glzggv :
e substituted pursuant to the igration (Amendn 2)
Ordinance 1997 (122 of 1997) s 5, coxnt;tlfswé?::zr%h}:}yr‘?‘:’?ﬁ/'ndmcm) oD
The definiti the s ‘Chi "
clinition of the words “‘Chinese citizen” in sub-para I(1) was substituted
s substitute
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in H()[]g K .

mmigration Ordinance (Cap 115) [S1.03]

ursuant to the Adaptation of Laws (Nationality Related Matters) Ordinance
twr;m (28 of 1998) s 2(2), deemed to be in force | July 1997,

,‘Subpuragraph 1(2) was amended pursuant to the Resolution of the Legislative
‘Council by LN 192 of 1999 16 July 1999 by repealing sub-subparas (a) and

(b) and substituting sub-subpara (a).

Gubparagraph 2(a) was substituted pursuant to the Resolution of the
Legislative Council by LN 192 of 1999 on 16 July 1999 by the words *A
Chinese citizen born in Hong Kong before or after the establishment of the
Hong Kong Special Administrative Region.” It was again substituted pursuant
to the Resolution of the Legislative Council by LN 84 of 2002 on 17 May

2002.

Subparagraph 2(c) was substituted pursuant 1o the Resolution of the
Legislative Council by LN 192 of 1999 on 16 July 1999.

Subparasraphs 4(2) and 5(5) were amended pursuant to the Adaptation of
Laws (Nationality Related Matters) Ordinance 1998 (28 of 1998) s 2(2)
decined to be in force 1 July 1997, by substituting the words ‘2AAA applies
in celation” for the words “7TA applies’.

Subparagraph 6(2) was substituted pursuant to the Adaptation of Laws
(Nationality Related Matters) Ordinance 1908 (28 of 1998) s 2(2), deemed to

be in force 1 July 1997.

The heading of para 7 was amended pursuant to the Adaptation of Laws
(Nationality Related Matters) Ordinance 1998 (28 of 1998) s 2(2), deemed to
be in force | July 1997, by substituting the words ‘“status as a permanent
resident’ for the words ‘right of abode’.

Paragraph 7 was amended pursuant to the Adaptation of Laws (Nationality
Related Matters) Ordinance 1998 (28 of 1998) s 2(2), deemed to be in force
I July 1997, by substituting the words ‘status of such resident’ for the words
‘right of abode in Hong Kong®.

[S1.02] Born out of wedlock

The Court of Final Appeal have held that on a proper construction of the Basic
Law Art 24(2), the provision covers persons born in as well as out of wedlock.
It held that para 1(2)(b) ol the Schedule as originally enacted was
unconstitutional to that extent and has accordingly been severed. The Court
directed that the sub-subpara read ‘(b) of a father and child, between a man
and a child born to him in wedlock or out of wedlock:": see Ng Ka Ling & Ors
v Director of Immigration [1999] 1 HKLRD 315, [1999] 1 HKC 291(CFA).
Subparagraph 1(2) was subsequently amended pursuant (o the Resolution of
the Legislative Council (see above).

[$1.03] Not subject to any limit of stay in Hong Kong

The Court of Final Appeal has left open, in respect of para I(5) the question
of whether or not it is constitutional to have a requirement for the Director of
Immigration o exercise a discretion (o lift any limit on the person’s stay: sce
Fateh Muhammad v Commissioner of Registration [2001] 2 HKLR 659,
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