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11-002 ' Common law and State Immunity Act 1978. The law of
nity was l?.rge[y placed on a statutory basis by the State Tmmuni o
_1973 Act is not, however, a complete code and matters which a?e-m
its scope will be governed by the rules developed by the common |,
1978 Act excludes proceedings relating to anything done b o e
armed forces of a state while in the United Kingdom.” Subg il
immunity under the common law rules.'” - Sl

.ntion was engaged, as decided by the European Court of Human
« sbove cases, butheld that according sovereign immunity to the state
15, agents, officials or functionaries in respect of civil claims arising
acts of torture committed in the state was not disproportionate s
with a peremptory norm of international law. Lord Bingham of
ever, had reservations as lo whether art.6 was engaged at all, since
, ; ernational law is not that a state should not exercise over another
11-003 Sovereign immunity and human rights. In Holland ' Jiction which it has, but that save in cases recognised by international
House of Lords held that to accord soverei g|:1 immﬁ’ni?n ; v Lampen. hich this case was not an example, a state has no jurisdiction over
deprive the claimant of a fundamental right of access t}; t(t)l thé dgfe o+ it was therefore difficult to accept that a state had denied access to
31‘6 0: L?E—itl:;“mpi{m Convention on Human Rights since ﬂfﬂ H‘E}L{S : e np acoedsi 0 Give:
as an attribute of the state itse i iong e

are, by international law, Obﬁgég 'f;,‘d:::j;f rr;:uf I::i_iliw ;Vm‘fh all g ‘munity Act 1978, The Act'® applies both to cases where the question  11-004

Court of Human Rights has also held that a licaﬁ " fnﬂ'lcﬂhes the munity of a foreign state arises directly in the proceedings as where the

immunity was compatible with art.6 uf th (IZJP' o 0;‘2 e Prinq S oomed as a defendant, and also to the common case of “indirect

. e Convention."* The court ‘ , & where an action between two other parties puts the fitle to the

that while a limitation on a ri :
_ ght of access 1o a court must pursue e : e . e ;
and must be proportionate, according immunity to a Htall-:je. in ciirilf t A< in issue.'” The basic principle of the Act is that a foreign state is
. LT

was desxgi}ed to ac_hicvc the legitimate aim of complying with interns
by promoting comity and good relations between states through mm
for tpﬂlmvermgnty of states. Immunity which reflected g:merall. g
p}lblm international law did not amount to a disproportionate rag ot
right of access to a court since some such restrictions, includin th@
accepted m1 international law, were inherent. But in C‘-uduk= vg J‘l,itf»‘ﬁma
European Court 'of Human Rights decided that the art.6 rights of a
s?x:re,ta.ry aqd switchboard operator in Lithuania had been vin]atéd by thy
g{ﬂn courts’ refusal to exercise jurisdiction over Poland in her 'c'&’);t. ‘
ismissal: although immunity pursued a legitimate aim, the .. of
was dlfﬁpmportmnate in the light of growing agreen;ent it .;h i
lmml.}mty for employment claims by non-pationals. In f.;n'e.s: v Min
Interior of the Kingdom of Saudi Arabia'* the House cf F‘,m'o\ds' aﬂémm&'

i

g1 at [14], See, to the same effect, Lord Hoffmann at [64] and Holland v Lampen-
WL.R. 1573, 1588, per Lord Millett. See also AlG Capital Partners Inc v Republic
[2005] EWHC 2239 (Comm), [2006] 1 W.L.R. 1420 (restriction on the right of a party
udgment against a centtal bank (see State Tmmunity Act 19785, 14(4)) is Tegitimate and
v Grovit v Nederlandsche Bank [2005] EWHC 2944 (QB), [2006] 1 WLR. 3323
g immunity o employees of immune central bank is legitimate and proportionate:; affirmed
ds, [2007] EWCA Civ 712, [2008] | WLR. 51). cf. Cudak v Lithuanta (2010) 51
above. Sec also Aziz v Aziz 12007 EWCA Civ 712, [2008) 2 All ER. 507. In
v Dinogio Hs Omespondiakis Dimokratias tis Germanias (C—282/05) [2007] E.C.R.
uropean Court of Justice found it unmecessary to decide whether immunity was
& witlh the Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil
el Matters 1968 In Grovit v Nederlandsche Bank it was held at first instance that
eompatible, bul the point was ol decided by the Court of Appeal. See also Entico
UNESCO [2008] EWHC 531 (Comm), [2008] 1 Lloyd's Rep. 673 (immunity of
| prganisation).
enting the 1972 Furopean Convention on State Immunity: Crmnd 5081, though the Act
e in scope. For discussion and references to relevant literature ( which 15 coplous) see
Mosris and Colling on the Conflict of Laws, 1Ath edn (2006), paras 10-002—]0-058:
orth and Fawcett, Private International Law, 14th edn (2008), pp491-510; Fox, The Law
nity, 2nd edn (2008). Sae also United Nations Convention on Jurisdictional Immunitics
s and their Property (December 2004, not yet in foree), For the text of the Convention sec
cf. Planmount Lid v Republic of Zaire [1981] 1 All ER: 1110; § 2 4 Int. Leg. Mat. 803, Although not in force the Convention has been regarded as 1 strong
l.(::.iR. 221. oy prmipptoiemiE i Finternational thinking on questions of sovereign immunity: see AIG Capital Partmery Ine
[2000] 1 W.LR; 1573, See also Mdtthews. v Ministry of De ‘ b Kazakhstan [2005] EWHC 2239 (Comm), [2006] 1 W.ILR. 1420; Jones v Ministry of
| |Iﬁ:3}_l et stry of Defence [2003) UKHL &(20 =,, _ the Kingdom of Saudi Arabia [2006] UKHL 26. [2007] | A.C. 370; Koo Golden East
ogarty v United Kingdom iR v i ” y Bank of Nova Scotia |2/ EWCA Ci 3, B.717: NML Capital v ntind
E.H.R.R. 273, arisihg out ogm-ﬁ.ﬁgﬂz‘j g‘;vsrl-:lﬁft'ﬁ m[:’)_' ‘?Lﬂdmm bt !ﬁmgzlam- ) Zfl?fgglz;]&!m):\.é.%ﬁlz C‘v‘!ugzﬁc \ﬂl\;.gimaﬂ[iiﬁz?(}gﬁst glfl?nc ?gzr.m;ifﬁm::}
L.R. 536; MeElhinney v [reland (2002) 34 EH E{anag ::.fl"'-aI i ?‘Ime.n M‘Wh 20,199 ¢ of the State (Germany v Italy: Greece i.nterwning} (International Court of Justice
I‘ LLRM, 276. See Kloth, Immuniries m;d ;;w I-Hgm‘ ﬂfﬂtﬁ;":.tzhgsfﬂumy v M{l . y 3, 2012), available at htfp:#wwu:.icj-c:ﬂ.ﬂm. For comment on the Convention, see Denz.:;,
ila’ngecgé 7Cm\;:ﬂv:.'_:;:pn ;:g Human Rights (2010); Fox (2001) 17 L Q H‘HI:T é:,:;:ﬂ‘ ' 110, 395 Fox (2006) 55 1.C.L.Q. 399; Gardiner (2006) 55 LC.1L.Q. 407, Hall (2006)
B i 1 Voyiakis (2003) 52 [.C.L.Q. 297: : A ; 411: Dickinson (2006) 55 LC.L.Q. 427; MecGregor (2006) 55 LC.L.Q. 437,
B.Y.LL. 333; Garneu (2005) 54 LC‘L_%_ ?]%75 Lloyd Jones (2003) 52 1C.L.Q. 463; Yang (2 he Parlement Belge (1880) L.R. 3 ED. 197; Unl’;ed States of Americy and Republic of
Dollfies Mieg et Cie SA and Bank of England [1952] A.C. 582, O the scope of the Actin

*(2010) 51 EH.R.R. 15; see also Sab
010, JHL.RR. 15; L ah Bl Leil v France [2010] ;
420061 UKHL: 26, [D007I 1A T Seo B lzi}mEi] (‘L!;E.(‘?zl_,l;l 1053, munity from taxation, see R v IRC Ex p. Camavcq Corp [1990] 1 W.L.R, 191 and below,

# See below, para.11-004,
'I‘“Stt_:te Immunity Act 1978 s.16(2).
Izooéjlti;re‘:{:‘flt gn'llvgf;;‘nﬂru of the United States (No.2) [1995] | W.L.R. 82; Holland v La
i mf:ulrrc;;llar't::r i‘L 2:‘12&&31; 1978 Act is ot retrospective (s.22(3)) it will only appl
st e T mtn_fon:e (November 1978) but it is now most unlikely U
ed hefore that date, which would be governed by the commaon law, will arise

[884] [885]
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| ForEIGN STATES 1
H-004 CHAP. | 1—POLITICAL IMMUNITY AND INcAPACITY .
imi ity owned or controlle
ho regarded as limited to an enlity o or ; .
4 i;:gg ft,ei-; o%ﬂy if such ownership or control exists that an entity
e s ;

1o be regarded as capable of doing something in the exercise of
ority-“

immune from the jurisdiction of the English courts'® whetheér or for
the proceedings,'” and the issue of immunity must be decided g 4
issue before the substantive action can proceed.*” This immunity
foreign or Commonwealth state, other than the United Kingdomn,
or other head of state in his public capacity and to the govepny
department of that state.?! It also applies to a “separate entity”, gy,
corporation; not being a department of the state, where proceedip,
something done by the separate entity in the exercise of sovereign

the state itself would have been immune.?? Tt will be for the cours
criteria for determining what constitutes a separate enlity. It is sy

ever, that the notion of separate entity does not extend to any agent

o pnnclpli];fi;rszz;l:]? ml that there is no immunity for a state’s
B '_I‘ha TP' thus confirming the judicial developments _cpnhmng
:uansactllon-':{.) acta iure imperii, though it may still be drl‘ﬁlc:llllt tg
e lar case the dividing line between comm:aru:a gn
oot ?aﬂl‘? LlThe funds in the bank account of a stales 11‘;.011 on
I ‘actw-it‘y. sidered not to be used for commercial purposes.” Thc_rel
. f[ b;-.;? ::::i}actual obligations (whether arising out of a commercial

" The principle of immunity also precludes registration in England of a foteign |
a foreign state under the Administration of Justice Act 1920: see AIC Ltd v Federy ‘
Nigeria [2003] EWHC 1357 (QB), Civil Turisdiction and Judgments Aet 1987 431,
NML Capital Ltd v Argenting [2011] UKSC 31, [2011] 2 A.C. 495, i
" 1978 Act s.1. Sce United Arab Emirates v Abdelghafar [1995] 1.C.R, 65 Ma!ayrr'
Development Authority v Jevasingham [1998] L.C.R. 307; Military Affairs Office of the |
the State of Kuwait v Carambe-Coler (EAT/1054/02/RN, April 10, 2003); Koo
Mongolia v Bank of Nova Scotia [2007] EWCA Civ 1443, [2008] Q.B. 717; E1y
International NV v Republic of Bolivie [2008] EWCA Civ 880, [2009] 1 W.L.R. 665
proof is upon the party asserting that the state is subject 1o the jurisdiction of th
Danegal International Lid v Zambia [2007) EWHC 197 (Comm), [2007] 1 Lloyd's R
*LH, Rayner (Mincing Lane) Ludv Dept of Trade and Industry [1989] Ch. 72,
affirmed without referonce Lo this point, [1 990] 2 AC. 418: A Co Lad v Republic afX |19
Rep. 520, 525; Aziz v Republic of Yemen [2005] EWCA Civ 754, [2005] 1.C.R, 13915
Felecom Internutional NV v Republic of Bolivia [2008] EWCA Civ BRO, [2009] 1 W,
also Mauritius Tourivm FPramation Authority v Wing Min (UKEAT/0186/08/L.A No be
(EAT), A claim to immunity should be heard in public: Harb v King Fahd Bin Abdul A
EWCA Civ 632, [2006]) | W.L.R, 578, See also Aziz v Aziz [2007] EWCA Civ 712, [2008)
501, 1o
* 514, See Propend Finance Py Led v Sing, The Times, May 2, 1997, 111 Int; L.R, L ‘
Credit and Commerce International (Overseas) Lid v Price Waterhouse [1997] 4 Al ER
immunity extends to servants or agents, officials and functionaries of a foreign state 17 v
done by them as such in the foreign state: Jones v Ministry of the Interior of the Ninyde
Arabia [2006] UKHL 26, [2007] 1 A.C. 270 Pocke: Kings Lid Safenames Ltd 0|
(Ch), [2010] Ch, 438 (Commonwealth of Kentucky, o constituent territory of tue Jnited
a "Stte” for the purposes of State Immunity Aet 1978 5. 14(1)); &, (on the sclication of
af Pahang) v Secrétary of State for the Home Depariment [201 L] EWCA Civ 616 (
Pahang, Malaysia, not a “state” for the purposes of State Immunity Act 1978 and Sultan
not 4 "Head of State” for those purposes). See also Grovit v Nederlandsche Bank [2005] E
(QB), [2006] 1 W.L.R. 3323; affirmed on other grounds, [2007] EWCA Ciy 053, [2008] L
5l

Leaws, 14th edn (2006), pm,ltl—OQ.“gi:Rula:c; f:’e

B.aC 3015 Kuwail Afrways Corp v lraqr‘ Mm?'uy.-.- Cg lll ;&f}] |ll w|,R, 430;
1-951‘21] vre‘: Rc !‘.;uwait Airways Corp v Iragi A:m:ﬁyw Co r_{z\’gb 1)] ; Lluyrl'n Sty
. E‘u;af;‘v.f!‘a:;i--‘lr'ru'ﬂy.'-' i [1003]25.‘?;;;3 ?ll I{%ﬁ‘:n?n[?{' E’al l'hMr'm'sm' of Trade of the
i : Sing, The Timés, May 2, 1997, nt. L.R. 611 Sy
g .n?g;:ﬁflu .‘:‘nglvuger (International) Ltd [2008) EWHC 612, [2008] 2 Llay

. - ;. ¥ 1
e Inc v Ente A 15 del A ARTHIGE [2 |
WHEnee E : Admin rador stillern. Rio Santiag (S0 EWH(" 0‘?4

e it was held (by
B 3011] UKSE 31, [2011] 2 A.C.495 it was held (
‘ i o v Argenting [2011] ol ] i 5
e NMoc:c.dL Cﬂiﬁ"::’lg un‘:r'uré'e a foreign judgment entered m Irespccl utﬂg;umz1zr;;\ )
that pr of megms::lvas. proceedings relating to 8 t:umn'lef?cla! t:?xn?::e ignlstate -
- nluL’ ot af proceedings to register a foreign judgment agains e 120001
e fmlli,;f:: Act 1996, AIC Capital Partrers v Federal %ﬂverc-lncm?rbi‘(mtiun o
i : itration award under
i to enforce an arbitration | s ‘
SAE : Republic of Lithuania {Nu.% 12?Uﬁifﬁ'\x$::':}::a ]ijffd
; 1ed i Trade of the Republic of Irag v Tsaviirs i i i
86, 'a[-"phcd in A{g&ggf{yﬁds }ftrnp‘ 90, See further ETI Euro T:?fn’nm izje:;::::c;}::’
R o (2008] EWCA Ciy 880, [2008] 1 WLR. 665: Contnenal Tranger
i q‘fd A Government of Nigeria [2009] EWHC 2898 (CO_‘ITIITJ : I‘IZO(}SJ et
l%d;'?’.\’i“zrcﬂfv 1256 of. Kensington International Lid v Congo |
[2006] 2 B.C.L.C. 296.
ureso del Partido [1983] 1 AC. 244,

pris and Collins on the Conflict af

n

where the House of Tords divided 3(:12 on tmiri;!:l[l:;
1 saction” as any conlract and any gu
(3) of t 2 s & “commercial transaction” as any eon b i then
‘(33 " Ih-e l{‘1‘1 ; 1;6::&;1':1;'?:15&(‘.110“ or other financial obligation, or any oth«::l h;.::;f:l:ﬂ::j ;Jn
ity mhr;'TP‘:L sﬁu.é aniers (apart from a contract of employment beits\:r‘-;v:uﬁu_mmm b
; ﬁm%ln;r\ii‘ae than-in the exercise of sovereign ;utl\;)nt?;. }_;)2 z;{l;l:‘.:. gir::r : D;pf e i
‘ i AC. 580; Amalgamated Meta d { gt
;’l{u%ﬁz?hﬁ\l:ﬁml 1989; Kuwait Airways Corp ‘: lraqmgrc;;:; Cé(; };?ﬂﬁ:‘” l1 ?INL il
'pmceﬂu Ciowailt Ai i Afrways Co (No. ] 2 =
edings, see Kuwait Airways Corp v Iragi Afrway: N s
rway\' C.‘g:rl;a: Iragi Alrways Co [2003] EWHC 31 (Comm), [2003] | Lloyd's Rep

; 's Re . 1 Svenska
Bank of Yemen v Cardinal Finance Investment Corp [2001] Lioyd's Rep. Bunk

i i | EWCA Civ

leum Exploration AB v Government of the Republic af =Lamuanlm_(Ngﬁé?lﬁgwéfvgw e

! 8] 6‘; a86: Keo Golden East Mengolia v Bank _uf Nova St;:,t;) 2l5] bbbl iy

VB, 717 Ordscom Telecom Holding SAE v fj;rpuflf;ori}‘iffgiﬁ {l:?. MFUBGHRL: Coxal

. AN ] idain Ben ; ’ _

e Wf'l. .?;,(')vlﬂldlszhx E‘.Iflcggf‘:::e alsa Littrell v Government of r.l-m ﬁr::m; ‘i:n:;

[25?111 ]\-\l’JIK-ftCé‘A;Huuund v Lampen Walfe [2001] 1 w.L.Ri“‘E;z;-. gglc;.;g; o ndanesia
ralian C';J;ipt-tﬂlilm and Consumer C‘aa;vfgsi:’g: ﬁ :32 FCA .

; ﬁ‘ : ! 2 g J 1 i ol

. %:2[95}:'%6& ‘;I:“aJlijjf;ﬂlszx[(lL?ii] A.C. 580; See also AIC Lid v Federal Government af

m Lt v Republic of 984] :

003] EWHC 1357 (QB).

L]

2514, See Kuwair Airways Corp v Iragi Airways Co [1995] 1 WL.E. 1147 (for further p
ings, see Kuwait Airways Corp v Iragi Airways Co (No.2) [2001] | W.L.R. 430; Kuwait Airvay
viragi Airways Co [2003] EWHC 31 (Comm), [2003] 1 Lloyd's Rep. 448); Prapend Finance
v Sing, The Times, May 2, 1997, 111 Int LR, 611 Mintstry of Trade of the Republic o
Tyaviiris Salvage (International) Lid [2008] EWHC 612 (Comm). [2008] 2 Lloyd's Rep, 90; §
Finance Ine v Ente Adminisirador del Astillero Rio Santiago [2009] EWHC 1074 (Comm),
CLL.CL 867; Pocket Kings Lid v Safenames Lid [2009) EWHC 2529 (Ch), [2010] Ch: 438
application of HRH Sultan of Pahang) v Secretary of State for the Home Department [2011])
Civ 616; see aldo Koo Golden East Mongolia v Bank of Nova Seatia [2007] EWCA Tiv 1443,
QB. 7IT: PT Garuda Indonesia Ltd v Australian Campetition and Conswmer Commisston
FCAFC 52, (2011) 277 A.L.R, 67, For the position of a state’s central bank of other
authority, sec State Inmmunity Act 1978 S 4(3), (4): ATC Lid v Federal Government af Nigeri

EWHC' 1357 (QB); AIG Capital Parmers ine v Republic of Karakhstan [2005] EWHC
(Comm), [2006] | W.LR. 1420, '

[886]

here are several important and wide- 11005




CHap. 11—PormcaL IMMunimy anp INCAPACITY FOREIGN STATES
transaction or not) to be performed in the United Kingdom?’; of j
contracts of employment made or to be performed in the United |
as to claims for personal injury or damage 1o property caused by mi
the United Kingdom®; or in proceedings relating {0 immovables fn.
Kingdom™ or to an interest in other property by way of succession

vacantia®'; or in the case of proceedings relating to various forms of
property™; or the administration of estates or trusts, or insolvency,

a state may claim an interest in the property™: or where a state :isfa m
4 corporate or unincorporate body constituted under United Kingg
controlled from the United Kingdom™; or in relation to various {ax ¢
as to claims arising from use of ships for commercial purposes® (ag

ing an important common law development); or, finally, where m-_"
submitted to the jurisdiction of our courts.”

Act also deals with a variety of procedural matters, such as service
a foreign state:* Power is given to restrict or chepd the Act's
d privileges by Order in Coungil in relation to mdl_wdu.a] foreign

vision is also made for the recognition here of foreign judgments
_the United Kingdom as a foreign state.® A certificate from the
» quate is conclusive evidence on the question as to whether for
: Act any country is a state, is part of a federal state and as to
i or persons (o be regarded as the head or government of a state.

gn states. In addition to the law relating to the immunity of
there are other circumstances in which an English
| decline to entertain proceedings involving sovereign :ftates.:‘z Under
of state” doctrine, the courts have no jurisdiction to investigate t_he
of an act of the Crown™ performed in the course of its relations with
te™ and the concept of “act of state™ may extend to cover acls
1 or ratified by the Crown in the exercise o _ :
; Englisi: courts have no jurisdiction, it appears, 10 :nvustlgaa_te Ih-e
§ the acts of a foreign sovereign state recognised by Her Majesty’s
., waere the act is performed on the territory of that state. .Tnc!eed,
w established a general principle that “the courts will not adjudicate
ansactions of foreign sovereign states”—a principle which calls in

states Of sovereigns,

&

2 - £ 45 Es
1978 Act 5.3(1)(b); though note the limitation, 5.3(2). See L. Rayner f sovereign power* Fur

Dept of Trade and Industry [ 1989] Ch. 72, 1944195, 222, 25  affir i
il o i ] 252, affirmed without reference

"‘_ 8.4, This section does not apply to proceedings concerning the employment 6f the
@ mission within the meaning of the Convention scheduled to the Diplomatic Privi leges
of the members of a consular post within the meaning of the Convention sched
Relations Act 1968 s.16(1)a). See Sengupta v Republic of India [1983] 1.C.
Emirates v Abdelghafar [1995] LC.R. 65; Arab Republic of Egypt v Gamal-I:
Almed v Government of the Kingdom of Saudi Arabia [1996] LC.R: 25; Mal,
Develapment Authority v Jevasingham [1998] LOR. 307y Government of the Ki
Arabia v Naxser Unreported November 14, 2000 CA; Garnett (199746 1.C A
54 LC.1L.Q: 705, And sec Fogarty v United Kingdom (2002) 34 EH.R.R. 302: AL
Government of Saudi Arabia |2003] EWCA Civ 1689; Aziz v Republic of Yemen [2005] B
754, [2005] LC.R. 1391; Mauritius Tourism Promotion Authority v Wang Min (UKEAT/1
November 24, 2008) (EAT); United States of America v Nolan [2009] LR.LR. 923 b
Kassam [2012] EWHC 105 (Ch).

* 5.5 see Military Affairs Office of The Embassy of the State of Kwwait v Caramps

1054/02/RN, April 10, 2003); Federal Republic of Nigeria v Oghonna (UKEAT/C585 V2T,

| (Comnm), [2007] 1 Lloyd's Rep. 397: Ministry af Trade af the Republic af Irag v Tsaviivis
rmational) Lid [2008] EWHC 612 (Comm), [2008] 2 Lloyd's Rep. 90,

: see Aleom Lid v Republic of Colombia [1984] A.C. 580; Westminster City Council v
ar of the [slamic Republic of Iran [1986] 1 W.L.R. 979; Kuwait Airways Corp v Iragi
05] [ W.L.R: 1147 (for further praceedings, see Kuwatt Alrways Corp v Iraqi Airways
rways Corp v Iragi Airways Co [2003] EWHC 31,
8); Crescent Oil and Shipping Services Ltd v Importang UEE
E.R. 428: ARCI v De Bangue Franco Tunisienne [2003] EWCA Civ 205, [2003] 2
146: Wilhelm Finance Inc v Ente Administrador del Astillero Ria Santiago [_20()9]
(Comm), [2009] 1 C.L.C. 867; NML Capitul Ltd v Argentina [2011] LTKSC 31, [2011]
Muashdte v Kaguta [2011] EWHC 3111 (QB). And see Soleh Boneh Inre-mqumml Lid v
af the Republic of Uganda [1993] 2 Lloyd's Rep. 208, 213; Norsk Hydro ASA v State
el af Ukraine [2002] EWHC 2120 (Comim).

001) | W.L.R. 429; Kuwail Af
[2003] 1 Lloyd's Rep. 44

* Ag with proceedings for breach of covenants in a lease: Mnfpro Properies (LK)
[1983] Q.B. 1019. cf. Re B(A Child) (Care Proceedings: Diplomatic miiiizy) [2002] E
(Fam), [2003] Fam. |6, : :

1978 Act 5.6, See Palmer v Ingram [2009] EWCA Civ 947

2 8.6(3). See Re Rafidain Bank [1992] B.C.L.C. 301,
:“‘ 5.8, See Maclaine, Watson & Co Ltd v International Tin Council [1989] Ch. 253,
affirmed on other grounds, [1990] 2 A.C. 418,

On the importance of the cettificate, see R, (on the applicatton of Alamieyeseigha) v
swtion Service [2005] EWHC 2704 (Admin); &. (on the application: of HRH Sulran of
retary of State for the Home Department [2011] EWCA Civ 616; f(hum Bai v The
dudge of the German Federal Court [2011] EWHC 2029 (Admin), Brirish Arab
al Bank Ple v National Transitional Council of the State of Libya [2011] EWHC 2274
‘ Democratic Republic of the Congo v FG Hemisphere Associates LLC {2011] HEKFCA 747
i Kong Court of Final Appeal),

Digey, Morris and Collins on the Conflict of Laws, 14th edn (2006), purus

%6 5.10. See Ministry of Trade of the Republic af frag v Tsaviiris Salvage (International).
EWHC 612 (Comm), [2008] 2 Lloyd's Rep, 90.

7 5.2; see A Co Lid v Republic of X [1990] 2 Lioyd's Rep. 520: Kuwait Airways Co
Airways Co [1995] | WL.R. 1147 (for further proceedings, see Kuwait Alrways Corp viragi
Co (Ne:2) [2001] 1 W.L.R. 429 Kuwait Airways Corp v Iragi Airways Co [2003] EW]
(Comm), [2003] 1 Lloyd's Rep, 448); Mills v Embuassy of the United States of America Ul
Muy 9, 2000 CA; Sabah Shipyard (Pakistan) Ltd v The Islamic Republic of Pakistan [2002]
Civ 1643, [2003] 2 Lloyd's Rep. 571 Servaas Ine v Rafidain Bank [2011] EWCA Civ 125
Capital Lid v Argenting' [2011] UKSC 31, [2011] 2 A.C. 495, On submission in athi
proceedings, see 5.9, Svenska Petrolewn Explaration AR v Government of the Republic of
[2005) EWHC 9 (Comm), [2005] | Lioyd's Rep. 515; Svenska Petroleim Exploration
Government of the Republic of Lithuania (Ne.2) [2005] EWHC 2437 (Comm), [2006] | Lioyd
L81; affirmed [2006] EWCA Civ 1529, [2007] Q.B. 886; Donegal International Lid v Zambia

e position of the Crown generally is discussed in Ch.10. .
Secretary of State in Counctl of India v Kamachee Boye Sahaba (1859) 13 Moo PC. 22,75,
v Secretary of State of India [1906] 1 KB, 613, 7
Buron v Denman (1848) 2 Exch, 167; Nissan v At-Gen [1970] AC 179,

of Brunswick v King of Hanover (1844) 6 Beav. 1, 57-58, (1848) 2 H.L.C. 1, 21-22;
Carr v Fracis Times [1902] A.C. 179-180; Johnstone v Pedlar [1921] 2 A.C. 262, 291;
Exportadora de Acuzar v Industria Azacurera Nacional 5A [1983] 2 Lloyd’s Rep. 171,
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26-001

26-001 CHAP. 26—DAMAGES Tur Nature oF Damaces ror BReacH oF CoNTRACT 26002
(b) Sale Of BOOS woooicvvvismsssmmmmmmsmssssmssssms st 26 s made by the claimant as the result of the breach (e.g. savings made because
E;)) ?ﬂf&iﬁfﬁfﬁ;i;i&ia - %g:l relieved from performing his side of a contract which has been terminated
(e) Contracts affecting running of business ... 2621 ach; savings in taxation; benefits obtained from partial performance; or the

¢ value of something left in his hands) must be set off against his losses
e from the breach (after he has taken reasonable steps to minimise those
# In assessing damages for breach of contract, the court can take account
' aly the defendant’s” strict. legal obligations: it cannot take account of “the
ions, however reasonable, of one contractor that the other will do
ng that he has assumed no legal obligation to do™.'® Thus, if the contract-
r had a choice of alternative methods of performance, damages will be
d on the basis of his minimum legal obligation, viz on the alternative
h would have been least onerous, or most beneficial to him.'* If the claimant
t establish an actual loss, he is entitled only to nominal damages,” Even
the claimant can prove his loss, damages are hardly ever a full recom-
since “it must be remembered that the rules as to damages can in the
of things only be approximately just™."

(f) Contracts to pay or lend money ... 7
() Sale of SRAIEE oo ol
10. Liquidated damages, deposits and forfeiture of sums paid ...
{n) Ligquidated damages or penally ...,
(b) Deposits and forfeiture of sums paid .
11. The tax element in damages ...
L2, TTIEBEEE < ooiannniinnandin: savogasissstioss1aressoss viins chori hiavantidunns serees
(80 TRtroduotion & ciiaiusmris i
(b) Damages for loss of interest ot common law
(c) Admiralty and equity ...
(d) Statutory rights (0 interest ..o ccrecccciisinnies
(e) Statutory discretion (0 award interest ...
(f) Interest of arbitration awards ......... s
(g) Intereat on judgment debls ...

11
1. Tue Narure oF Damacrs ror BreacH oF CoNTRACT il
enerzi limitations on recovery. The law on damages places various condi-

~ang restrictions on the principle that the claimant is generally entitled to
« all he has lost as a result of the breach. Traditionally the principal general
uations on recovery have been (1) the “mitigation” rule, that a claimant
ot recover for losses which he could have avoided by taking reasonable
": and (2) the “remoteness” rule, that the claimant will recover for losses
if they arose “in the usual course of things” or were losses that were
plated by the parties at the time the contract was made.'® Following the
t decision of the House of Lords in Transfield Shipping Inc v Mercator
ing Inc (The Achilleas)'® it now seems that there is & third limitation of
application: (3) a claimant will not recover even losses that were not
y to occur in the usual course of things if the defendant could not
ably be regarded as assuming responsibility for losses of the particular

(a) General

Introduction. Subject to a number of controls,' the parties Lo a cont
themselves specify in their contract the remedy available to the innocent p
following the other’s breach. In the absence of any such “tailor-made” cla
the remedy, the law on damages fills the gap with “default” provisions
assessment of money compensation which apply to all types of contract
Att-Gen v Blake,® the traditional view was that damages for a breach of
committed by the defendant are a compensation to the claimant for the
loss or injury he has suffered through® that breach,” and this remains the 1
tule.® The claimant is, as far as money can do it and subject (o the
referred to in the next paragraph, to be placed in the same position as

contract had been performed.” This implies a “net loss” aporoach in whi k 3

angnage of “balancing™ or “setting off" gains and losses is used by the House of Lards in

tish Westinghouse case [1912] AC. 673, 691, and in Westwood v Secretary of State for
ment [1985] A.C. 20, 4.

‘ ‘m on accasion take into account losses incurred by the claimant even though he was not

obliged to incur them, e.g. payments mude voluntarily to  third person injured as the result

defendant’s breach of contract. See helow, para.26-032.

Lenvarack v Woods of Colchester Lid [1967] | Q.B. 278, 294 (distinguished in a case of “unfair

s York Traiter Lid v Sparkes [1973] IRC 518: of, Janciuk v Winerite Lid [ 1998] LR.L.R. 63,

i Horkulak v Cantor Fitzgerald Intermational [2004] EWCA Civ 1287, [2005] LC.R. 402, which

WWolved & discretionary bonus clatise).

below, para.26-074.

: ee below, para,26-009,

~ Radocanachi v Milhurn (1886) 18 QBD 67, 78. See further below, para.26-015. But sce Street

a] ﬂ;ﬂccf; J:ge use of actuarial calculations approved by the House of Lords in Wells v Wells

ee below, paras 26-077 et seq.

 9ee below, puras 26-101 et seq,

4 ‘ 008] UKHL 48, [2009] 1 A.C. 6.

' e the law on penalties below, paras 26—171 et seq.; and statutory controls such as the
Contract Terms Act 1977 (above puras 14-059 et seq.), the Unfair Terms in Consumer
Regulations 1999 (above, Ch.15) and the Consumer Credit Act 1974 (as amended by the C
Credit Act 2006) (below, Vol.IL, paras 38-002 et seq.).

2 Harrig, Campbell and Halson, Remedies in Contract and Torr, 2nd edn (2002), pp-88-94,

3120011 1 A.C. 268 (sec below, paras 26-045-—26-056).

4 For the necessary causal link between the breach and the loss, see below, para.26-057,

% Rabinson v Harman (1848) 1 Ex. 850, 855; Lock v Furze (1866) LR, 1 C.P. 441, 450-45
Livingstone v Rawyards Coal Co (1880) 5 App. Cas. 25, 39; Wertheim v Chicoutimi Pulp Co |
A.C. 301, 307; Brirish Westinghouse Electric Co Ltd v Underground Electric Rys [1912] AG
689: Warts & Co Led v Mitsui & Co Lid [1917] A.C. 227, 241; Banco de Portugal v Waterlow
Lid [1932] A.C. 452, 474; Monarch 8.5. Co Lid v Karlshamns Oljefabriker (A/B) [1949] AC
200-221: C. Czamikow Lid v Koufos [1969] 1 A.C. 350, 414: Johnsan v Agnew [1980] Al
400, v

“ For exceptions see below, paras 26-042—26-056. _ J

7 For a recent use of this principle, see Golden Strait Corp v Nippon Yusen Kubishika
[2007] UKHL 12, [2007] 2 A.C. 353 at [9], [29], and [57] (see below, para.26-073).
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kind suffered.’” Whether this is an aspect of the remoteness ruje o

TR ] in the event of a breach.?! The courts will enforce these subject to the law
limitation is not wholly clear but the two topics are considered to

altiecs*™ and to the general principles of the law of contract, such as
a3

Particular restrictions.'” There are also a few resirictions: m{ §
particular kinds of loss. Two of these have now been removed. -
v Fothergill ** which limited the liability of the vendor of land whe
to complete the contract because of a defect in his title, was aholiéhﬁﬂ
of Property (Miscellaneous Provisions) Act 1989.2' The tule
consists in the late payment of money, interest is not rccc').v'emhjq
contract expressly or impliedly provides for it, nor damages for loss o
has recently been reviewed in the House of Lords; damages for Josg
should be recoverable whenever the loss has been pleaded or proved
a number of other restrictions remain. First, recovery of damage's ,‘f'
disappointment or loss of amenity caused by a breach of contract st
be limited to cases in which the object of the contract was (o prevent '
to provide enjoyment or the promised amenity.” Secondly, a valuer
gently over-values a property is (in the absence of fraud) liable O
difference between the over-valuation and what would have been
valuation at the time of the loan; he is not liable for further logs
property falling in value even if the borrower for whom the v
prepared would not have accepted it as security at all had he been given
valuation.* (It is possible that both the second and third restrictions s
of the defendant not being liable for a loss for which it was unreasona
he was assuming responsibility.*®) And thirdly, a party who in an ac
the defendant has incurred legal costs for which it has not been a
when those could have been awarded may not be able to recover th

nages in lien of specific performance or injunction. The court is
ered by what is still often referred to as Lord Cairns’ Aet™ to award
in addition to, or in substitution for an order for specific performance ot
ction! the assessment of damages under this power is examined in the
hapter.”” There was at one time some support for the view that damages
Lord Cairns’ Act might be assessed differently to damages at common law:
ht be assessed at a different date®® and the damages might include a
the profit the defendant had made by breaking the contract.”” However,
nson v Agnew™ the House of Lords said that there should be no difference
pg'sessmcnt of damages under the Act and damages at common law, It is
eat that on occasion damages at common law may include a share of the
}mde by the defendant.*®

prrent lability. If the claimant is able to sue in tort (ie. there is
nt sianility,™ which has been considerably widened by Henderson v
) ke will be able to take advantage of the more favourable rules on
s¢ in tort, e.g. on remoteness of damage.* But concurrent liability in tort
enefit the defendant, e.g. in regard to contributory negligence.**

(b) Liquidated and Unliquidated Damages

uidated and unliquidated damages. The term liguidated damages is
where the damages have been agreed and fixed by the parties in a way
mplies with the criteria developed by the courts for their validity,™ or

statute as in the case of damages against parties to a dishonoured bill of
ge.** Unliquidated damages is the term applied where the damages are at
nd are to be assessed by the court; the rules as to remoteness of damage™®
main criteria for such damages. Often the parties to a contract fix a sum
idated damages in the event of one specific breach, and leave the claimant

Contract excluding or varying right to damages. At common law,
of a contracting party to claim damages for a breach of the con
excluded or limited by the express terms of the contract, ptovi
language employed to do so is plain.®* But the Unfair Contract Tams 2
and the Unfair Terms in Consumer Contracts Regulations 1599 impo
statutory restrictions on attempts to exclude or limit Lizbility for b
contract.” The parties may also agree that a particular suta sha!l be pay
event of breach,™ or agree on other forms of contracteal provision d

lustrations, see below, paras 26-189 and 26-191,

; helow, l .

7 See below, para,26—123. ‘é]:ul:. btk

%G g e ‘

s S:hE bﬂlE‘P_W. paras 2(.5423_ 26"-”1_- | ey Amendment Act 1858 5.2: see now Senior Courts Act 1981 5,50,

: See section 8 of this Chapter, beginning at para, 26136, L ow, paras 27-078 el seq

0 3 oW, KCQ.

i (1874) L.R. 7 H.L, 1258 " roth v Tyler [1974] Ch 30: see below, para. 27-080,

£ 8.3 See below, para.26-158. Wrotham Park Estate Co v Parkside Homes [1974] | WL.R. 798; discussed below, paras
See below, paras 26-214 et seq. 6053,

* Sempra Metals Lid v Inland Revenue Commissioners [2007] UKHL 34, 1'201-)8] o B] A.C. 367, 400.
hl.!l:(j\-\':. pura26-217, . #il ‘below, paras 26-043 et seq.
See below, paras 26-137—26-142, Jibove, paras 1146 et seq
5 See below, para.26-161. 0512 A.C. 145, Bl
* See below, paras 26-123—26-131. ow, paras 26-104 et seq
* See below, para.26-143, oW, para26-075,
:: On such exclusion or exemption clauses, see above, Ch. 14, * rules on “penalty clauses™: see below, paras 26-171 et seq.
& See above, paras 14-059 et seq., 15-004 et seq. 5 of Exchange Act 1882 .57 (see Vol.II, parn.34-117); Re Rickerr [1949] 1 Al ER. 737,
" See paras 26-171 et seq. Blow, paras 26-104 et seq.

il
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1t where a contract provides for payment to be made by instalments; thus,
a hire-purchase agreement, a claim for arrears of instalments already due
jaim in debt quite distinct from a claim for damages for breach of the
as a whole.”® Under a contract for payment by instalments, no claim in
« of instalments due in the future may be brought as a claim for a debt,*
the party due to pay the instalments has committed a breach of his

26-008 Distinction between claims for payment of an agreed sum and ons which entitles the other party to terminate the contract, then, subject
damages, There is an important distinction between a claim fﬂn:nd 5 general rules on damages, an award of damages may be made in respect
debt and a claim for damages for breach of ¢ 2 R paym prospective loss of the future instalments, allowance being made for a
: ol contgct. 3 fohhin g G- A { on account of the earlier payment of a lump sum to be received under

money fixed by the agreement of the parties as pas arty in r

R e e s?ticm f:y / !?E ?tgila? t;)é r?;eufm ;n, idgment instead of the instalments spread over the future period.”’
rence of some specified event or condition™; damages may be clam ¢ |
party who has broken his contractual obligation in some way other than
to pay such a debt. (It is also possible that, in addition to a claim for a de '
may be a claim for damages in respect of consequential loss caused b‘y‘ thi
to pay such a debt at the due date.™) The relevance of this distinction i

on dmnagels do not apply to a claim for a debt, e.g. the claimant w '
payment of a debt need not prove anything more than his perforrhancg
occurrence of the event or condition®* on which the sum becomes payﬁbf

15 no need for him to prove any actual loss suffered by him™ as a rasul
defendant’s failure to pay; the whole concept of the remoteness of dam
therefore irrelevant; the law on penalties does not apply to the agreed suy
claimant’s duty to mitigate his loss does not generally apply*”; and the ¢
will usually be able to seek summary judgment.** The distinction may

?ecur.‘” Again. where there is provision for liquidated damages the
in appropriate cases, nevertheless elect to ask instead for an injunet
a breach.* ‘

(¢) Claims for an Agreed Sum

(d) Nominal, General and Special Damages

inal damages. Wherever the deféndant is liable for a breach ol contract, 26-009
nant is in general entitled to nominal damages although no actual damage
ed®: th violation of a right at common law will usually entitle the
A to ronvinal damages without proof of special damage.® Normally, this
ion anses when the defendant’s breach of contract has in fact caused no loss
the claimant, but it may also arise when the claimant, although he has suffered
s fal: to prove any loss flowing from the breach of contract,” or fails to
e ve the actual amount of his loss.” A regular use of nominal damages,
ever, is to establish the infringement of the claimant’s legal right, and
os the award of nominal damages is “a mere peg on which to hang

=
[
*

“Te.g. Akiteselskaber Reidar v Arcos Lid [1927] | KB, 352. 8§ i
‘ fese ] B, 352. See below, parn.26-171.
Bt th}: claimant cannot have both an injunction and liquidated darnnggs i mspcq;q:}
brﬁainh: Sainter v Ferguson (1849) | Mac. & G, 286; Carnes v Nesbitt (1862) 7TH. & N.7
?ccr:d?m f:g?um!fﬂ\! Covy {ch’ [1902] | K.B. 377. cf. the position if there are different
(qn;:;g)afa ;‘utéfluﬁ Cc;;)Pars:!ay [1936]2 ANlER. 5.15; E"[;[g_y vl G. Collins Instranc, mless the contract provides for payment to be accelerated in the circumstunces which have
el LR (3d) T Sup.Cr. of Canada (imuncnnn g.'rgnterl to restrain fuoue b v urred: see below, para.26-187.
Up[r:: ny“ Hﬂ:j:ﬁ::nt nli;lt; czn;*i#uw, together with damages in respect of past hi=aches) " ! ! teraffice Telephoney Ltd v Robert Freeman Co Ltd [1958] 1 Q.B. 190; Robaphone Facilities
Syl ;’bl(e‘ r ) b.l...R. 398, The fact that the agreement provides. for v Blank [1966] | W.L.R. 1428; Lombard Nerth Central Ple v Butterworth [1987] Q.B. 527;
demagti 0 AF:ﬁyc‘i- F"}j sur.";_) breaches does not mean that damages ¢ en adequate rem Gdanska SA v Latvian Shipping Co [1998] 1 All ER, 883 HL. On the question of the
=i Alde;r 3 Muv :;! 9(;1[[ A 1 I}?.ESWICA Civ 668 at [52],' ekl count, sce also Qverstone Lid v Shipway [1962] | WLR. 117 (approved by HL in Christopher
P Al o {90614 018 4 CRowl gt 26k BN e Holdings Lic-Bairatove [2000) 2 4. 112 180: 164, | B8y amc elow, part 2l peltine
Papadopoulos [1980] | WLR. 1129 HL (guarante; sec Vol I, Chd4; Danon Compan {1040 and 1041, On damages for prospective loss in general, see ' below, - parss
de ;Eil;{;:gg.wd }I?mjr.mr!’cmai SA [1985] | W.L.R. 435, 449 (suing in debt to recover an 01 1—26-013.
in;:.:-a“éc) ervis v Harris [1996] Ch. 195. See below, parﬂ.m—[ﬂ"z: Vol.ll, ChAl (Gﬂ'ﬂ Marzetti v Williams (1830) 1 B. & Ad. 415; The Mediana “.900] A.C, 113, 116; Surrey CCv
M See h;:lnw ara.26-168. Inter ; ity White “gqal Lo Raym, O
g o el paci 26168 Lnjatea sy e b payable o 0 ol Geichi pEe 4o 8 Ashby v White (1704)2 1d, Raym, 938; Constanine v Imperial Hotels Lid [1944] K.B, 693, On
s % st n\:, n an action lies for the price under & contract for the sale of gog nominal damages when a bank wrongly dishonours a customer’s cheque, see YobIT, para.34-320,
% Son Eni iy above, o Columbus & Co Lid v Clowes [1903] 1 K.B. 244; Weld-Blundell v Stephens 1920 A.C. 956;
53 of par;x 26-015. jor & Sens Lid v Bank of Athens (1922) 91 LJK.B. 776; James v Hutton and J. Cook & Sostu
;: (S)“ S Bizé_lésﬂ_’ :tl i):]kev v Midlanid Bank Exécutor and Trustee Co Lid [1971] 1 QB. 113, See below,
5 S:: I;g:gx P;Tzéﬁ'li(lm et seq. Erie County Natural Gas and Fuel Co Lid v Carroll [1911] A.C. 105: cf. Gevernment of Ceylon
o, a"d.(gﬂ"ér e ; e » : ; . anddris [1965] 3 All ER. 48; cf. Tai Hing Cotton Mill Lid v Kamsing Knitting Factory [1979]
D art “ouncils) Lt L:MLCrmgar[lUﬁZ] A.C. 413; but note the qualificati 91, 106 (see above, para.26-015, text at fn835); cf. alse Dean v Ainley [1987] 1 WL.R.
the pr:ge is Im:vt yet payiible because cluimant has not yet performed, and he has no legitimate 1
|2r:5_ lﬁ);mm& he may not be able eam the price by doing s0: see below; paras 25—99@'
W CPR Pt 24. A debt can he factored, viz sold to a financial institution; ‘I

erstone Lid v Shipway [1962] 1 W.LR. 117, 123, 129, (See VolII, para.38-342; ef. VolII,
-203—38-206, 38-369.)

Beaumont v Greathead (1846) 2 €.B. 494, 499, But costs are in the discretion of the court, and
mefimes a claimant who recovers nominal damages will not receive costs: Anglo-Cyprian Trade
cies Lid v Paphos Wine Industries Ltd [1951] 1 All ER. 873, 874,
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{e) Frusteation and forge majenre ...,
() The privity rule and s XCEPLONS 11utevesivssivi s inis,
(g) Non-performance not dmounting o substantial bregch "
9. Remedies by enforcement .
(a) Control by contract administeator | e
() Claims ... e L
(¢) Determination
(d) Final certificates
10. Disputes
(a) Nature of disputes
(b) Conditions precedent
(e) Arbitration .,
(d) Litigation ...
(e) Adjudication ... i
(f) International disputes

ard forms ith them. Many construction
<o which the standard forms deal wﬂh‘ . .
e Whic:t)ln individually drafted contract forms, but on analysis then"
E;:e found to be based on one or more of the standard forms

chapter.

"W 1

rials and design. Construction contracts involve thfa Wuvmmr} 1:;;
ed to as labour and, more recently, ser\{lcesl) .m. rfmt?::ﬁ]

., plant or equipment), In addition, construction ‘*“”L;*FL*' 'l'lﬁof[gﬁ
sent of “design”, a ubiquitous and imprecise term which is of :
2l At its lowest level, design involves the choice of appropriate
"mi;ing methods, where not specified in the contract. At ano'thler
imﬁ:dé:; determination of the deta.'!led physical charactenztclccsf;::i :] :f
orks to comply with stated rc:qum-:rnent?; or pgrfplTnan £ mam;
vact is usually termed “design and build butd 1er¢“ Ly
s, Similarly, ‘-managemen't“ is comlprehen?c lpln) s“m]:: of:g:lm
rietion contracts. Where this is the primary mntrll{ u[ 1;2 Hrlbe
h() 2 antended otherwise to sub-let all physical work,

L. Thi Naturg oF CoNSTRUCTION CONTRACTS

(a) Definitions

Construction. The term “construction™ comprehends any form o
assembling, but is usually confined to the creation of, or the carryj
to or in connection with, immovahle Property. Construction embyg

il

contract for the sale of goods and work and labour for a lump _r:!_lﬁm price
talmuntﬂ as the goods are delivered and the work i8 done . . .
?""nymem for work by instalments is not a necessary feature Dl’f :ll
I?E{mI:L"au:ttr."''. and nor are all building contracts for a lump sum, ]j;
er of construction contracts will often na;z;mn:1 cc_)mpltntzlx ar:i’ 2?;32: "
nira i i often found in other
and contractual machinery no : o cammencis)
‘ovisions in relati the grant of an extension o ;
as provisions in relation to : ' ‘
.‘Wﬂ the -gontmct works. However, consistent lwm} the abo_ye de:ﬁmt:u)r:;
ing o construction contracts is the application in BRpEIIULuldT conie
pﬁndiplea of the law of contract, and no more.

Construction contract. English law, with some exception, containg
or principles which would regulate the performance of construction y
hence construction contracts subject to English or other similar e
generally employ relatively elaborate forms of contract seiting auy
duties of the parties, which have been said to resemble a "legislaty
term “Construction Contract” includes both “Building Conteace” and
ing Contract”, which wil] have particular characteristing depend
technical subject matter of the contract under consideration. Build

any form of construction, which need not be static. The former tends .-

the JCT.\‘ S_mnda'rd qum of Building ConLra‘?t and the latter the 1CC* ga]:::;i 1r i A VR NSmp 1978 A-g})ﬁfz
' : i i ‘ "FZQG This is a definition more recently referred to in Beaufort Developments (NI) [
are referred to in this chapter 1o illustrate the many legal points whi . B e PR
‘ tion falling within the definition provided by 88, B i
.gt:?l;mﬂl{:g:ngraﬂnn Act 1996 must now contain provilsllnn. for E:lyn;esné ab}:
58 il {s specified in the contract that the duration of the work is to be less than 4 s

' This covers all common law jurisdietions including the United States; and even w
exists defining rights and duties in relation to construction activities, there is an ine
1o use standard forms similar to the English models. ‘

* Amalgamated Building Contractors v Waltham Holy Cross Ube [1952]2 ALER;
Denning at 453,

* Joint Contracts Tribunal,

! Until 2011 this form was sponsored by and hore the name of the Tnstitution of Civi . . Le of Berwik in Besufort Dévelaprans (W)
(ICE). The ICE in 2011 withdrew its sponsorship and the (substantially unamended wh L [1@99[1 A.C. 226, Zﬂij:sur{[;’.‘;‘it:: ur?: P o i ol
(ssued by its other sponsors, the Civil Engineering Contractors Association (CECA) and . by the courts to.r b"f'ﬂ,g u"_“fcc: who have added to the difficulty by treating building
tion of Consulting Engineers (ACE) under the new name of the Infrastructure Conditions, i sometimes the courts themselves

C).

"

if they were subject to special rules of their own. .. ",

in Modern Engineering (Bristol) Lid v Gilberi-Ash {;Nwmm;:oﬁgvl.;r 9':']:'] kﬁfmgﬁt
enl parties enter into a detailed building contract there are, VBYer .

mnﬁgir:::guthzh contractual relationship beyond thosg which generally nppiyf'.n ;\I}}e}

cantracts . .. *. More recently, Lord Lloyd of Berwick in Beaufort Developments (
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(f) The privity rule and its excer & =
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(a) Control by contract o g = 3 ntract
(T E— é‘ 25 0 Act 1996, ;
() Determinatior =) 2 iral, design
(d) Final certifig* age enpir i

10, i = o L8 gineerin

). Disputes ... = =] E . il

(6 Nt 5,3 2 = g} in relation

moged FE @ 12 generally,
(c) S_ S B =5 w 8 2 er or effluent
i m.’g E B +and the supp

- B 25 g hi ;

g e o8 = B55 rachinery ge
sBsweEg  dFE gl
=28 ol F 2 5w 10ns of the

a8 E T 5 (=} "65 =] b T =i
SERE E . 8 & m, by statutory ir
58 Eg é ﬁ' £ O
=4 2.8 way and se
nstruction con

at is penerally
|05 in terms of
act between a
iver was held to be
al part of, or were
struction  operatio

£00—L¢

for consuucui, -,
to, or were for
5. 105(1)(a)."

Application of Housing Grants, Construction and Rege
1996. Housing Grants, Construction and Regeneration Act 1996
whether or not the contract is subject to English law, provided the co,
operations are within the jurisdiction.'” Furthermore, Housing Gron
tion and Regeneration Act 1996 provides that “where an ag com
construction operations and other matters, this part applie: lo it
relates to construction operations”.'® The notional division of cont
tion to payment obligations may be workable but the resolution of
adjudication'” in relation to part only of a contract o= the operation |

rendering compicw,

“ For a table of the dates on which the relevant provisions of the Housing Grants, C
Regeneration Act 1996 came into force, see Housing Grants, Construction and Re
1996 (Commencement No.3) Order 1997 (81 1997/2846 (C.108)). &

1% 5. 104(2)(a),

5 104(2)(b).
12 The statuiory definition has been further considered in Neittngham Community:

tion: Ltd v Pawermingter Ltd [2000] B.L.R. 309; Shepherd Construction Lid v Mecr
B.L.R. 489; and ABB Zantingh Lid v Zedal Building Services Lt [2001] B.L.R,
noted that a party can become estopped from contending. at the stage of en

Adjudicator's Decision, that the Housing Crants, Construction and Regeneration Act I
Scheme do not apply; see Maymac Environmental Services Lid v Faraday Building

(2000) 75 Con. LR. 101.
'3 See 5.105(3),
1% Buldwins Industrial Services Pl v Barr Lid [2003] B.L.R. 176,
13 4, 104(6), (7).

1% 4.104(5),
'7 5. 108 and see below, paras 37-263 et seq.
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in relation to part of the work, may require further
12

(b) Bypes of Construction Contract—Payment

ubject matter. From the descriptions of construction contracts 37-007

ows that there is a very broad range of subject matter which will fall
ding, ranging from the refurbishment of a domestic dwelling to the
f a power station or a motorway. In view of this diversity of
siect matter, and the vastly different requirements and anticipated
parties to the contracts, construction contracts can be usefully
as falling into one of several broad categories, depending upon how
ans of the parties are defined and arranged.

m contract. In a lump sum contract, the contractor is required to  37-008
d complete the entirety of the identified contract works for a fixed
in advance, or, as is more usual, if there are changes in the scope of
wact works, for * ... such other sum as shall become payable
act™ 2 In the case of lump sum contracts, the proposed contract
of a known extent (that is, not at the development/design stage) and
n detail in a specification, bill of quantities or in drawings or in a
L of these. Where the specification or bill of quantities forms part of
2 provided the work is sufficiently described, the contractor will be
included for that work in his fixed price.”* Where work is not
sscribed, and its existence is not reasonably to be inferred from the
 the contract,* the contractor will be entitled to recover payment in
the fixed price.** A lump sum contract may include responsibility for

& e
BN

management.

completion required. An important question in the context of 37-009
ontracts is the extent to which completion of the entire contract must
| before the Tump sum price is payable, assuming the absence of any
contractor to payment by instalments. The general position is that
frue construction, a contract is an entire contract, then the contractor
recover nothing on the contract before the work is completed.™
oes not mean that the employer will be able to avoid payment of

by reference to defects or omissions since:

¢ Grants, Construction and Regeneration Act 1996 has been amended by the Local
omic Development and Construction Aet 2009 but 55104 and 105 are

Articles of Agreement, JCT Standard Building Contract (2011 edn).

& Fatheringham v Pilditch (1904) 2 HB,C, (4th edn) 368.
ition ( London) Ltd v Urlin Rent-A-Car Ine (1990) 74 O.R, 2nd 474 DC.

U Fitzmaurice (1858) 3 H. & N. 844,

& Sont Lid v Birmingham Hospital Saturday Fund [1938] 1 All E.R. 503.

dsanes [1952] 2 All E.R. 176, 178H, per Somervell L) and see Sumprer v Hedges
73,
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Recent statutory definition. The above description of construction g
now needs Lo take account of the Housing Grants, Construction and
Act 1996 which, in ss.104 and 105, provides an extensive, but b
comprehensive, statutory definition of “construction contract”. Thus, by
of the Housing Grants, Construction and Regeneration Act 1996, g ;
contract will include an agreement to do architectural. design o
work,'" or an agreement to provide advice on building, engineering,
exterior decoration or on the laying-out of landscape,'* in relation 1o ¢gy
operations, However, drilling for oil or gas, tunnelling generally,
work for nuclear processing, power generation, water or effluent
chemical, oil, gas, steel or food and drink production and the suppl
installation) of components, materials, plant and machinery gen
excluded from the definition and therefore the provisions of the Housj
Construction and Regeneration Act 1996.' In addition, by statutory.
Private Finance Initiative (“PFI") contracts and highway and sewera
adoption are excluded from the definition of “construction cont
exclusions together cover a major portion of what is generally
construction work. Furthermore, the structure of s.105 in terms of *
and “exclusions” leads to the position that a contract between a cont
an owner of a crane for the hire of a crane plus a driver was held to b
for construction operations which formed an integral part of, or were p
to, or wete for rendering complete, construction Operati
5. 105(1)(a)."

w8 jn relation to part of the work, may require further
on. "

(b) Types of Construction Contract—Payment

f subject matter. From the descriptions of construction contracts
Sllows that there is a-very broad range of subject matter which will fall
feading, ranging from the refurbishment of a domestic dwelling to the
stion of @ power station or a motorway. In view of this diversity of
| subject matter, and the vastly different requirements and anticipated
¢ parties to the contracts, construction contracts can be usefully
a5 falling into one of several broad categories, depending upon how
ons of the parties are defined and arranged.

o sum contract. In a lump sum contract, the contractor is required to
and complete the entirety of the identified contract works for a fixed
in advance, or, as is more usual, if there are changes in the scope of
contract works, for ... such other sum as shall become payable
contract”.?? In the case of lump sum contracts, the proposed contract
be of a known extent (that is, not at the development/design stage) and
in detail in a specification, bill of guantities or in drawings or in a
ion of these. Where the specification or bill of quantities forms part of
wot,2! provided the work is sufficiently described, the contractor will be
have included for that work in his fixed price.”® Where work is not
‘described, and its existence is not reasonably to be inferred from the
of the contract;?® the contractor will be entitled to recover payment in
the fixed price. A lump sum contract may include responsibility for
management.

Application of Housing Grants, Construction and Regener
1996, Housing Grants, Construction and Regeneration Act 1996 i )
whether or not the contract is subject to English law, provided the co.4
operations are within the jurisdiction.'” Furthermore, Housing Grants €
tion and Regeneration Act 1996 provides that “where an agree.nc ‘
construction operations and other matters, this part applies to +* only
relates to construction operations”.'® The notional divisicn of cont
tion to payment obligations may be workable but the resolution of d
adjudication'” in refation to part only of a contract, o the operation of

of completion required. An important question in the context of
contracts is the extent to'which completion of the entire contract must
ved before the lump sum price is payable, assuming the absence of any
the contractor to payment by instalments. The general position is that
Jon a true construction, a contract is an entire contract, then the contractor
d to recover nothing on the contract before the work is completed.®
;, this does not mean that the employer will be able to avoid payment of
price by reference to defects or omissions since:

hi:

“ Eora tuble of the dates on which the relevant provisions of the Housing Grants, Car
Regeneration Act 1996 came into force, see Housing Grants, Construction and Reg
1996 (Commencement No.3) Order 1997 (S1 1997/2846 (C.108)).

19 4 104(2)(a)- 1

1 104(2)(). ,

12 The statutory definition has been further considered in Nattingham Community Housin
tion Ltd v Powerminster Led [2000] B.L.R. 309; Shepherd Construction Lid v Mecright
B.L.R. 489; and ABR Zantingh Ltd v Zedal Building Services Ltd [2001] B.L.R, 6. i
noted that o party can become estopped from contending, at the stage of enforce
Adjudicator's Decision, that the Housing Grants, Construction and Regeneration Act:
Scheme da not apply; see Maymac Envirotmental Services Ltd v Faraday Building S
(2000) 75 Con, L.E. 101, il

1 See s.105(3). .

' Buldwing Industrial Services Ple v Barr Lid 12003] B.L.R. 176,

1% 5.104(6), (7).

19 5, 104(5). o
175 108 and see below, paras 37-263 et seq.

sing Grants, Construction and Regeneration Act 1996 has been amended by the Local
Economic Development and Construction Act 2009 but 55.104 and 105 are

‘the Articles of Agreement, JOT Standard Building Contriet (2011 edn).

i & Fotheringham v Pilditch (1904) 2 HB.C. (4th edn) 368,

Demolition (London) Lid'y Urlin Rent-A-Car-Ine (1990) 74 O.R. 2nd 474 DC.
Fitzmaurice (1858) 3 H. & N. 844,

& Son Lid v Birmingham Hospital Saturday Fund [1938] 1 All ER, 503,

"gﬁaar:x [1952] 2 All E.R. 176, 178H, per Somervell L.J.; and sce Sumpter v Hedges
73,
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the parties to a particular contract. In Viking Grain Storage v TH Wi,
tions* the court considered whether the contractor (White) had i
responsibility for the design of a grain drying and storage ing \ for carrying out the work in accordance with the time limits and
considering the evidence in relation to the formation of the contray . ulm,memg specified in the contract. However, the forms UT contract
Refies W7 b = the liability of the management contractor, often by reference to
ered from the sub-contractor who may be in default.*” Management
senerally require the whole of the physical work to be sub-let and
‘,rimﬁ: cost. with the main contractor receiving remuneration in the
a management fee, rather than payment based on value of the work

Standard forms of management contract are issued by both the JCT and
these also provide the basis for further ad hoc forms devised by parties,
gpecific projects in mind.

ally substantially or wholly sub-contracted. Although the physical
ontracted, the management contractor will often undertake primary

“Those documents and the conduct of the parties as borne out by the
before me, from 29 January 1980, point unequivocally, in my view, 1o
by White of responsibility for all aspeets of the project, including its d
to finish . . . The lump sum price was to include the services which were
The specifications and drawings for the civil works were prepared by

those for drainage and other services, for the buildings and for the funeg
the installation , ., " :

Where the contractor takes on design work, and there is reliance on
Judgment,™ then, save where the implication of a term is displaced b
terms of the contract, there will be an implied term as to the fiy
works for their intended purpose.”” This is a valuable implied
employer because it will be no defence for the contractor to show th
taken reasonable skill and care in the preparation of the relevant aspect
Most standard forms, however, seek to limit the contractor’s responsibi

contracts. Such arrangements are commonly useFl for the carrying out
qumbers of small repetitive items ‘sm:‘h as excavation and backﬁll‘mg to
 work to statutory undertakers’ equipment in highways (holes in the
o relevant authority may let a contract to carry out such work as may be
within a given period, at rates which are specified or ascpﬂa{pab]e, Part
gasideration may be in the form of a periodic “Iretamer to cover
cuds and there may be provisions covering su'bs:ta‘nUal changes to the
of reasonable skill and care. Contractors may engage a professional fin ed quantity of work. It is a matter of construction in each case, Whethe::
out the design element of a design and build contract as a sub-contractor, | jgement consists of one continuing contract or a series of contracts
circumstances the relevant standard of care owed (o the contractor will  fhated ,_'cn orders are placed.*”

a duty to take reasonable care, although it is possible for a strict : g

(analogous to that ordinarily owed by a contractor to his client in ‘
construction issues) to be owed.” Similarly, the employer may en
fessionals to safeguard his own interests and to inspect the contract
and work. 3

‘Ventures. Contracts are frequently undertaken by two or more con-
erating as a “Joint Venture™. This has no effect on the position of the
¢ other than through the advantage of having two or more contractors
ssually required to accept joint and several liability. The structure of the
wre may take any legal form. If a partnership is used, each partner will
e direct liability to the employer: or if a company structure is used, the
orming the joint venture will be required to enter into direct collateral
s with the employer. As between the joint venturers inter se there will
ragement structure which will define inter alia the sharing of cost and
i provision of capital, the management of the project and the settlement
sputes between the joint venturers. The rights of joint venturers infer se
determined by the general law of partnership or companies. ‘Jmnt ventures
formed to bid for a single project or for a number of projects; or for a
ing business. Provision will need to be made for the costs of tendering for
| projects. particularly where it is intended to form the joint venture
on the tender being accepted.

‘Managament contracts. This expression refers to a variety of differentt
of contract under which the principal role of the contractor is ise '
the construction operation as opposed to the physical performance of the

M (1985) 33 B.L.R. 103.

| (1985) FABLR. 103 at 110-111. : ‘

* Young & Marten v McManus Childs T1969] | A.C. 454, 472; Nortu Wallpapers v
Sons (1976} 14 B.L.R. 53 (a decision of the Irish Supreme Court); IBA v EMI and BICC
B.L.R. |, 44-48; University af Warwick v Sir Robert MeAlpine (1988) 42 B.L.R. 1 at 10-1
Garland 1. considered all of the decisions referred to above).

Y Samuels v Davies [1943] | K.B. 526; Greaves & Co (Contractors) Lid v Baynham
Parmers [1975] 1| W.L.R. 1095; Independent Broadcasting Authority v EMI Elect
BICC Construction Lid (1980) 14 B.L.R. 1; Viking Grain Storage Lid v TH White [n:
(1983) 33 B.L.R. 103, In John Lellicott (Contracts) Lid v Byrne Bros (Formwork) Lid (
L.R. 89 at 92 His Honour Judge Newey ).C. said: “I think that the effect of the cases isf
a party (o i contract agrees o supply a structure fora particular purpose knowing that
and skill will be relied upon by the other party the courts will readily imply a term reg
will be fit for that purpose, but that express terms of the contract, particular facts
background may result in this not being 50, . ", See also Rotherham MBC v Frank He
(1996) 78 B.L.R. | CA.

* See Greaves and Co Lid v Baynham Meikie [1975] IW.L.R. 1095 CA; and George
Chrysler UK Lid (1986) 38 B.L.R. 36.

Finanee Initiative (“PFI7). This represents the most far-reaching
the UK (and worldwide) construction industry since the early 1990s.

ﬂ::.tlprhorfm v Arup Associates (1997) 85 B.L.R. 22 (a case on the JCT Form of Management
1987 edn), _ | _

ogden v Metropolitan Ratlway (1877) 2 App, Cas. 666. For an indication of l‘lhc way in
courts approach term (or “maintenance™ ) contracis, see Ronnells Electrical Confraciors v
N Underground (1995) C.LLL, 1110,
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