285

284 Books of th 0 Ca Compan
- : i licable;
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The information may be kept and maintained at:
® the registered office of the company;
® the principal place of business of the company; or
® such other place as the directors may approve if proper notices are fileg \l_
O

with the Registrar of Companies.
o

“Document’” includes summons, notice, order and other legal process A\
registers, »

The term “book and paper” includes accounts, deeds, writings
documents,

It is the duty of the directors and secretaries of the company Lo ensure that
company’s statutory and non-statutory books are properly estabiishe
maintained and up-to-date, Officers of a company are personaily.jiable or
failure to maintain statutory books and may be liable on ceaviction to
penalties and default penalties under the Ordinance (for atabie of offences
and penalties, see 93-700 of the “Administration” chapter), 1

Law: sec 88(4), 95(4) and 158(8).

25-050 Company records

The following must be maintained by each company:
. (WREIE debentures have been issued) register of debenture holders (sec

74A);

® register of charges and copies of all charging instruments (sec 88 and 89);
® register of members (sec 95);
® written records of sole member (sec 116BC), if applicable;
® minute books (sec 119);
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125-100 Checklist of contents of statutory books

Companies
(')rdinaﬂce Seetion
No (urtless otherwise
stated)

Type of statutory book & contents

Register of members

The register must contain:
L]

& y
if the company has a share capital, the number of g

amount paid (or agreed to b i :
- " : E i : .
shares held by each member; i o !
® the datec i ,
: the :ate on which each person was entered as membep
€ date on which a person ceased to be a member; I

)
‘avrﬂsll::?nt of stack or stock units held by each membe
¢ dcompany has converted shares into stock 4
Note 1: if all the issued shares of the =)
within one particular class are fu[)
number is not hecessary (sec 65A).y

Note 2: all entries relati
| ‘ ating to a person can be d ‘
years after that person ceased to be a member &53’%%5’?

Index of members (if
e indefc )_members exceed 50 unless the register |

Register of directors’ i
i and chief exe
Register of substantial sharehnlder.;u:::

paid up, distinguishz‘ng

) Securities and
Futures Ordinance
sec 336

®  All notificatj
i gg:’f:;?ft;:::; rpr?fle by (,Eff rties pursuant to Prx\; of
‘ L and Butures Ordinance and recejwidd ) ;
company have to be kept ef i s Y
il ave Pl either in the re risear uf
xXecut i i
i VES or register of substanial
Entries must be in chronological order.

®  Once notification is i
AHon 1s received, the register(s g

. ,r::\:ly be, Tust be updated within 3 t')gusine-(ss)'t:?:yt: o
o :f I:) zgrf:j:; E:?,ES nct:tl ccn].csti'cu te an index, an index
HIUSE enable information # i
Against those persons whose names a s n?adllly ik
i appear in the

® y 1
The company shall, within 10 business days after the

- s - i
dav on 'ﬂ] [C]t anan els IL‘CDIdEd m t] e IEg'SiEJ, make
any 1 ECESSa .‘!HEI':"ltlm in the JndEX.
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Type of statutory book & contenls

® The registers have to be kept for 6 years after a
company ceases to be a listed corporation.

Register of directors and secrelaries

158(2), (2A)

and (2B) Directors
i The register of directors must contain with respect to each

director:

e present full name;

any alias;

any former names;

usual residential address;

the number of his identity card (if any) or, in the

absence of such number, the number and the issuing

country of any passport held by him;

® in the case of a body corporale, its carporate name and
registered or principal office (applicable to private
company only);

Note 1: If a body corporate is the director, its incorporation

number should be obtained if it is incorporated in Hong Kong

in order to complete the specified forms reporting its
appointment as director and any subsequent changes thereof,

Note 2: A person to be appointed as a director of a company
listed in Hong Kong has to disclose his other directorships in
listed companies whether listed in Hong Kong or overseas for
the past 3 years in accordance with Main Board Listing Rules
13.51(2).
158(3) Secretaries
The register of secretaries must contain with respect to each
secretary:

e present full name;

any former names;

-

® any alias;

® the number of his identity card (if any) or, in the
absence of such number, the number and the issuing
country of any passport held by him;
usual residential address;

® in the case of a body corporate, its corporate name and
registered or principal office, provided that where all
the partners in a firm are joint secretaries, the name and
principal office of the firm may be stated instead of the

said particulars.

925-100
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B C 1 aaies
ompanies Les o /8¢ conbents
Ordinance Section o ) . arice Section Type of statutory boo (i)
No (unless ofheriis Type of statutory book & contents less otherwise
stated) stated) :
L — . ds of sole director
Note 1: As the secretary should ordinarily be resident in | . 153C ot recmhs Iy one director and that director takes the
Kong, it is normally expected that an individual actin as If a company hﬂﬁ L 13; «s the decision is in the form of a
secretary of a company should have identity card, If none, Secmion, s e [:J?he company written records of the decision
must be made to check if that person fulfill the ‘ordinarily resolution, furnish e dr:ecislon.
resident’ requirement. = _ within 7 days after taing P
Note 2: If the secretary is a body corporate, it must either pa 7AA Register of debenture }‘ml i o aanl A ehere
incorporated or having a principal place of business in F The register must contain with respect to eac :
Kong. Therefore, the incorporation or registration numbp holder:
should be available, (sec 154(2)). . ® name of debenture holder;
88 & 89 Register of charges and copies of instruments creating the ] ® address of debenture holder;
charges ® occupation or description of debenture holder;
The register of charges must contain with respect to each B datezo f becoming debenture holder;
charge:
, n il » debenture holder; and
® thedate of creation of the charge and if the charge ® dateof ceasingtobe de d
charge existing on property acquired by the company, e amount of debentures held.
the date of acquisition of the property; ST Accounting records
® ashort description of the property charged; The records must: : :
the amount secured by the charge; and e be sufficient to explain transactions of s al L
® the names of the persons entitled to the cha rge (ie the e be sufficient to disclose company's financial position at
chargee). all times;
; d iraccounts to be
If the charge contains a whole series of debentures, the tota] ® be sufficient to enable true and fair accounts
amount of the whole series and details of the trustees, if any, prepared and audited; and
for the debenture holders have to be included in the register, e include warking papets.
116BC Written records of sole member ' | L
[fa company has only one member and that member f1kes ‘ - ks
decision without passing a resolution, a written record of the | €25-150 Inspection of statutory boo Foa
decision has to be furnished to the company withini 7 days after ! f a company which is required to be
e i an S the cacnparty s 1 eep QR ol | i .mmute_ poes g;rd&?gfgfngnce mugt bz available for insPectim
o ﬂi?se Wyitten records. ko for HEPEC;? :]:e required to be kept for at least two houts .du.m'}g
119 Minute books \ the Plal"_:le i Cﬁnlesg the register is closed and notice has been given 111
R el il Brcda: am'.fﬁ Section 99 of the Companies Ordinance, no prior appointmen
®  general meeting minutes; and ucr?arg?rgjz c\;\’nl for inspection is require d to be made with the company.
. ; : ; or notific: ]
® directors’ meeting minutes. : - ; register, minute book or document may
Note: general meeting minutes are available for inspection The person permitted to inspect any register,
only to shareholders and auditors while directors’ meetin ke copies of or take extracts from it.
minutes are for inspection by directors and auditors. It would ; fails to allow a copy to be made or extract to be
be advisable to keep these minutes separately to avoid ‘ 1If an officer of the FOMPRRY, = ’? penalties, see the table of offences and
inadvertent disclosure /inspection by those who do not have | taken, he is guilty of an uffencfe ‘( I e
the rights of inspection. penalties at €3-700 of the “Admimstration chapter).
i b : do so by order
The court may, on being satisfied that there is good reason to y
compel an immediate inspection of copies and registers.
1 925-150
925-100 Hong Kong Company Secretary’s Practice Manual
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: ividends
420 Share Capital & Diyig pital & Divide

135-010 Whatis 3 share?

A share is the interest of a shareholder in 4 company measured in map ..
terms. It represents a percentage or fraction of the capital of the commae:
shareholder’s participation in the company, in terms of liability anq divid
while the “ompany is a going concern, ag well as the distribytion of its
on winding up, depends on the number of shares he holds in the com;
The ownership of shares carrjes rights and obligations definag by

rdinance and the articles of the tompany. Shareholders are collective]
owners of a company,

is generally described I.l"l terms qf its
B ")f i CO;SF::E;I;}i’t;ﬁ ’FI:E auth):xised capital is thg E:::; I.;E
1 “5‘155:"0“’ subscriptions (eg a companfy.il.'lnag; e
Lk 200,000 divided into 200,000 shares A e
e C&Ffltﬂl iy nt of capital taken up by shareholders bk
: mpitalt'wnﬂ;i 2:;?161" kind from the 5hare]:ulggésog%g£acrcé5 gf R

g i 10 divided into l !

auﬂ;i?;?i 1C§Fll’"pt'la(;00(ﬁﬂ%2g?{'?fizd into 100,000 shares of $1 each).
Fan 185U 8 '

Part 11 of the Ordinance contains the provisions governing:
® the share capital of a company;
® issue and allotment of shares;
® the rights attached to different classes of shares; and
® the transfer of shares.

Generally, the Ordinance defines “share” as a share in the capital of a
company, and includes stock except where a distinction between stock and
shares is expressed or implied. The shares or other interest of any member jp a
company shall be personal estate, transferable in manper Provided by artig| 65 Q
of the com Pany, and shall not be the nature of real estate (sec 65). According /) O ‘
the laws relating to personal Property apply to shares and equitable interests \Q I
in shares may be created and dealt with, Q

|

Shares may be of different types, conferring different rights on their holders N
(see 135-050ff).

Nominal valye

The nominal valye of 4 share is the notiona] value attached to thesiare when
issued. Tt js initially determined by the promoters of the company and may
subsequently pe changed by the shareholders in general meeting i
accordance with the articles of the company, The most common nominal valye
is $1. Nominal valye is sometimes referred to 4 par value,

Market value
The market value of a share is the actual value of the share.

In a private company, market value is usually calculated on the basis of the
net tangible assets of the company or its earnings over the fota] number of
shares (price earnings ratio). -

If the shares of a tompany are traded on the Stock Exchange, the market value
of the shares is determined by, amongst other things, supply and demand.

: Secretary’s Practice Manual
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Share Capital & Diyida apital & Dividends

CLASSES OF SHARES _ ulative and non—cumulative preference shares

wlative preference shares give the sharcholder a dividend at a fixed} rate

INEOdUCION v 808rsanssare s hout the life of the company. If the company does not have sufficient
Ordinary/equity shares ... i el N1 i s in a particular year to meet the fixed dividend payments, the deficit is
Preference shares ............... i e 135-100 eﬁlp in later years. The articles of the company may provide that h‘r)ldert‘i
Emplgyeasa shares . CVR ...... i qgg—;gg cumulative preference shares be entitled to voting rights when dividends

ounders’/management shares ... [T e e G ;-n-,{rrears.

Stock .o vy Sy ............ i ""'1’35_250 ﬁon.cumu.l.ative preference shares, dividends need only be paid in the
.............. e HR > 5'wheri the company has sufficient profits to enable the fixed rate to be

w5050 el an obligation to mﬁet the de‘lf‘;ldth in the
: sually eno
The memorandum and articles of th o s
e iy : : € company regulate the types or ¢
shares a company may issue and the rights attached to each )::i:;ss ‘orf il;xl:?:s

voting rights, rights to receive divide g i i
Wil g vidends and to receive capital in the even

_ The company does not have :
lowing years. Holders of non-cumulative pre
ting rights.
eemable preference shares
ﬁgdeemable riveference shares are shares that give:
" o the ho'ders the right to be repaid their capital; or

e the company the right to repay the capital within a specified period or

atier a specified time.

Ihe redemption price to be paid by the company is usually set above par
§ ‘.‘j;l;.'lﬂ to compensate the shareholder for the involuntary loss of his
* investment. | -
Redemption does not amount to a reduction of the authorised share capital of
the company.
To protect the interests of creditors, redeemable preference shares cannot be

redeemed: . ol
e except out of profits which would otherwise be available for dividend or

out of the proceeds of a fresh issue of shares made for the purposes of
redemption; and
® unless they are paid up.
The premium payable on redemption, if any, must be provided for out of
profits or the share premium account. .
If shares are redeemed out of profits, a capital redemption reserve equal to the
nominal amount of shares redeemed must be created. Profits that wo‘gld
otherwise be available for dividend are transferred to the capital redemption
reserve.
If a company is about to redeem any preference shares, it may issue sf\are:r:?. up
to the nominal value of the shares to be redeemed as if the preference shares
had never been issued, and the issue will not be treated as an increase in
capital under the Ordinance. If new shares are issued before the p_ref.erence
shares have been redeemed, the old shares must be redeemed within one

month of the issue of new shares.

The main classes of shares that may be issued are described below

935-100 Ordinary/equity shares

Ordinary shares give holders contr
shareholders are effectively the owners o(:’lthg‘:gm
to vote. They are entitled to dividends and rét—um
s‘hm"e_hulders. In the event of liquidation, ordinar
liabilities of the company are paid. ' !

135-150 Preference shares

5 :
Preference shares give preferential rights to their holders to:
® afixed and cumulative dividend:; and
® areturn of capital.

the company. Ordinary
pany, having the full right
of capital after preference
shareholders rank after all

No preference shares may be issued unless

the company set out the rights of holders o
shares with respect to:

® repayment of capital;
®

the memorandum and articles of
f those shares in relation to other

participation in surplus assets and profits;
cumulative or non-cumulative dividends;

® voting; and

® priority of repayment of capital and dividend.

Prefe ; i i

beyf:;;n;:z ;2;1::dgfnera]lgf'uarry ;0 voting rights nor rights to participate
; ‘ amount in any distribution, wh ivi

or on redemption, in a winding up or otherwise, gl

935-050 Y=
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The company must give notice of redempti

mpany g i demption of the preference shares i
prescribed Form SC11 (Notification of change of share capital Stersui?
within one month from the date of redemption. 3

Convertible preference shares

Convertible preference shares are preference shares that carry the option o
being converted to any other class of shares at the option of the holder. %

Law: sec 49, 49A and 54,
135-200 Employees’ shares :

Employees’ shares may be issued to employees if authorised by the articles of

the company, The share.fs are usually issued as an incentive to employees tg
give them a sense of participation in the success of the company. g

“‘ﬂt&:
i Comparies Ordinance does not specify whether shares are regi stered shares or
er shares. A company could, therefore, issue bearer shares to its
reholders. However, if this is the case, the company cannot insert sec 29 of the
anies Ordinance in its Articles of Association and, it will be a non-private

ffggpany. Audited accounts have to be submitted to the Registrar of Companies
for filing when Annual Return is filed. The financial position of the Company
will become known to the general public.

35-400 Difference between shareholder and
| member
A member of a company is:
@ the person deemed to be a member of the company by virtue of his being
a founder member to its memorandum;
® cvery other person who agrees to become a member and whose name is
entered in the company’s register of members.
the basis of this definition, a member is not necessarily a shareholder (eg
wher¢ ¢ company has no share capital). Nor is a shareholder necessarily a
meiaber (eg where a person buys shares but is not registered in the register of
weinbers). Thus, while the terms ““shareholder” and “member” are often used
‘nterchangeably eg a shareholders’ meeting is also referred to as a members’
meeting, the two are not synonymous.
Substantial shareholder
The duty to disclose substantial shareholdings in listed company is contained
in a separate Ordinance, the Securities and Futures Ordinance (Cap 571). A
shareholder is obliged to make a disclosure when:
® an acquisition or disposal takes his interests above or below the notifiable
interest; and
@ there is a 1% change above the notifiable interest.
The “notifiable interest” is taken to be 5% of the issued voting share capital of
the company or if the company has more than one class of voting shares, it is
5% of the class in question.
A substantial shareholder is required to give notice in writing to the company
and the Stock Exchange stating:
® his name and address;
® full particulars of the voting shares in the company in which he has an
interest, including the name of the registered holder of the shares;
® full particulars of each such interest; and
® reason for disclosure.
The notice must be given within three business days next following the day on
which the duty to disclose arises.
Law: sec 28.

135-250 Founders’/management shares

Founders’ shares are normally offered in limited numbers to the fo ]
promoters of a company. They usually carry very large voting u::;lf::‘i’:
comparison to the value and also entitle the holder to a large portion of thg
company’s surplus profits after dividends have been paid to other classes OE
shares. Founders’ shares are usually issued in family-controlled companies

com Pa_n Y. ‘ §

935-300 Stock

d =

® cannot be issued directly and can ‘
i S5 only be converted from fully naid
shares; 4 IV R

® are transferable in fractions (eg $50 worth of stock can b i
i etionak
fractions such as $0.50, $5, $10, etc). fahsicired in

The main advantage in the use of stock instead of shares is that it allows the
transfer of fractions of interest in the company. When shares are converted
into stock, the nominal capital of the company may ‘effective'l.y be éubdivided.
This is not commonly done in practice since companies usually provide in
their articles for a minimum lot of stocks that must be transferred.

Under.the Ordinance, a company may, if authorised by its articles, alter its

mernme!nd um by a shareholders’ resolution to convert all or any of its paid up

:;lhares into stcz‘:-k and re-convert that stock into paid up shares of any
enomination. An example of authorisation in the articles is in Tabl

A Ll in the articles is in Table A, reg 41

Law: sec 53(1 o).

135-400

35-2
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ALLOTMENT AND ISSUE OF SHARES

oy . cific requirements for
N Check th ticles of the company on the_ opcs 5 :
5 El?'hﬂkenleofa;hfres Have the relevant resolutions been passed in general
" allotm i H

meeting?
Share application procedures E?

: i 1 7 the shares (see
: B e s o ,..7}35.593‘ Are there any restrictions on allotment?ilft nol, allot the s (
;2;?'(;:;; :c;)r a:l:lil:mtxt atnd Issue of shares .............. scesoms 1|§g-500 435-630 for details on restrictions on allmmlm )-( e
- o OEMenE s i o S wnes 135-650 ) 5  issued are of a certain class (eg prefere shs )
hares to be issued a 2
SRﬁ;UErrL;):t?fEICC;iments ....... il ses = L (b g et 0 S R .n--;gg'-’oo -4 umg]f[';andu-tn ﬂnd artIC‘le'S 01‘ the uompaﬂy Bhﬂuld 'P]‘DVldE for th.e 155ue
r i 05 i Frre e e nens i E iy censenns 135-750 :

of such shares. s

allotment and issue, the following matters must be considered: o

? the prescribed Torm SC1 (Return of allotments) beex}- fll(-_‘.d‘ wrththe?

I-R[:;istrar of Companies? If shares are allottetd f;)r Hﬁonfudtil:gﬁgt ;ent
rtified copy of the contract relating to the llo ;

g i?:kzbit?:ea ;zrm 5C5 (%}"r;rticulars of a contract relating to hh:_ll'esg

E:sullaeén fled with the Registrar of Companies? (see 35-700 on return

: °5)
of allotent and Form 5C )
Have Hie share certificates been issued? (see 435-750 on share certificates)

\ i eTs dated?
1055 the register of members been up .

The register of members should be updated once the a'llotr;cclen:cn 3:
transfer has been made and the share certificate hatq bee}n rlrs;s;.;‘ s
lade i index to the register of me ’

inc the updating of the index k

:;:L;illli?:}ile. Secti%n 95 %f the Ordinance sets out the prescribed contents

of the register of members. . I e s

tis i  to | is f members update accurats
ortant to keep the register o pd '

:]t’ul: rggi]::ter is prima facie evidence of any matters directed or authorised

to be inserted in it by the Ordinance,

Law: sec 102(1).

135-500 Share application procedures
Founder shares

For incorporation purposes, founder members of the memorandum of 5
company must state in the memorandum, opposite to their respective ng s,
the number of shares that they have agreed to take. F

Founder shares are deemed to have been allotted on the date of incorporation,
Post incorporation
Private limited company

The application procedure is relatively easy, Only existing members gp
persons approved by the directors of the company may apply. A simple s
application form should be completed, signed by the applicant and sent to

company secretary or the board of directors together with the requisi
payment within a specified timeframe, a

Unless the shares are to be allotted to existin
allotment mandate, ie shareholder resoluti
directors authority to allot shares,

g members on a pro-rata basiy,
on conferring on the board o
must have been obtained from existing

e 435-650 Restrictions on allotment ‘ )
Law: sec 578, Before issuing shares to an applicant, it isi‘ Fl’]f‘-’df-'nt to ?:Eigrar:g u;l}':zg:ﬁr.lets e:&
| 3 ¢ i icti 1 following are s :
See 439-340 specimen letter of application for shares for a private company. are any applicable restrictions. The g
' restrictions on allotment.
Listed company ox

Limit of authorised capital |
' ithin the limi od balance of the

s to be issued fall within the limit of the unissue '
?ﬂmm:; l"I’Eslrfﬁxi:ttl'?:;)riFfswalcs:lsEapnita';lI? Where special classes of shares are allowed in
:tl?é aﬁ'ﬁc{es check that the limit (if any) for each class is not exceeded.

Applications are made on a prescribed application form previously approved
by the Stock Exchange.

135-600 Checklist for allotment and issue of shares

The folluwing list includes some of the ustal ma
considered before shares are allotted and issued:

(I) Are the shares to be issued to a signer to the memorandum of the

company as a founder member? If not, there should be a written
application for the shares.

Note: _ | | )

The shares to be allotted, together with any exmﬁr‘\g shar_es;un;;sg glo;ni:éces;j ::E

b ke s l%f 'thi F Umglzné}ol;oig :]II‘:h:-;nent, the authorised
horised capital is insufficient for ; ‘ |

2:}:?;?musl%b§ increased before the allotment can take place.

tters that have to be

: §35-650
1[3 5-500 @ 2012 €CH Hong Kong Limited Hong Kong Company Secretary's Practice Manual




