L 0.14A,r.2
Disrosal oF Cask on Point oF Law

S——
SUITHMGNS l_uulte_l (.).I»l (see Crockfords Glub Lid v, Melita [19892] 1 W.L.R, 855 1909 =]
748), and likewise it may be included in g sumnons for Striking iy 55 [1992) 2 AllER.
119 or under the inherent jurisdiction of the court, Hm;q--vc-i' Hu- in : isEINe Lo
I:: f'"h:t‘?r)\vm[ between the contents of the affidavits for the ] ; .
and 3 . P . o » 3 ;
b i|1?:)t‘-;1'n)li‘r'lllr“‘;T :III;. ['I'f!.ffi""?"* "]l O.18, £19 (see O.41, £.5(1)) which MAY CONLn stilemeny
ettt ;vll" .'Jt 'f' 1.m|h. L 160 sources and grounds thereof, ane the lficlavits for g
ot (O 4] ueh may contain only such facts as are within the personal k Herchori: e
deponent (0.41, £5(1)). I nal knowledge of 1l

ORDER 15

Causes oF AcTioN, COUNTERGLAIMS AND PARTIES
14A/2/8  Oral application—A helpful innovation hs

teart 18 been made which enables a par '
: - s L i : ¥ d 8 A party 1o make o
application under r.1 orally in the course of any interlocutory ap P ARLE e g

Experience has shown thist oecasionally - il X plication o the court (r2)
e ity Py i Hsionally ‘a ([tlc.hl.lt)ll of law emerges rluri“g the hearing of - nis : para.
::;_u:;l!'i.’_flrll‘.’tva‘lltl]i:[zimilnf‘ln;u:?_._f:.g_. relating (o pleadings or discovery or evidence, the "““""li\}fﬂf’:llirl::: Joinder of causes of action (Q.15, L1}l e 15/1 15/01
event, instead of adion i o the whole action or at any rate a claim or issue i it, Ep  Gounterclaim against plaintiff (0.15, r.2).................. B 15/2
s ;'I‘uv ;I|¢~ l‘(::j'rl:};'::j;:]ﬁxllhtl. pll;:;,'ll:l".t'llllg?_ o t_'.’rmhl;- anapplication under 11 ta he tiade ar - ﬂl Counterclaim a?gal(rgl addig?nal parties (0.15, r.3) ... 7 }g;{g
St thie naties o raviec on the application of a party, and afier having heard b afia i Joinder of parties (015, £d) .o,
hedrng the pirleson tha quesion o proce ey fep ol 1 e O s S Colmayorersepase e, i G181 7811 1L i
iy v 06 H.].!u:at |“:I l!lf whole acuon or the partieular claim or fssue in it Inéleed. B Misjoinder and nonjoinder of parties 50,15, ) R 15/6
Tk o o A e ey 1" DS e P 1 ek IR e et
AT e g - AClon'(sed 1 . s a ies by reason o Bl OB pgy e e T e
/ 8 Change of par V. ' ;
) iy | Pravisions consequantial on making of order under rule & or 7 (0,15, r.8) ... 15/8
14A7219 uu'-: ilr:?.l. .'f“,’,?["“}“ by Dr?"_,"i pan making jts determination of the question of law or const ruetion ?b; Failure to proceed after death of party (0.15, F.9) ..o 15/9
0.33,57). In :ll‘i-»tl::']‘:l?t}tzt- actlon o1 make such order or judgment as it thinks just (11(2): of 11,  Actlons for possession of land (0.15, 110) ........... 2, 1510
o e g ¥ the action will be finully disposed of without a full (Hal and the judgiment op 12, Actions for WFDI“I%M interference with goods (.15, r10A)... 15/10A
Ave the same force and effectas the judgment or order afier a full trial of the setion 13 Relator acti?_ns (D115, rd;H)<D15 ..... B }gﬂ;
14A/2/10  Appeal—An apreal awaic _ ; ! 4. Aapressnictive proceedings (015, £12) ..o oo
. A An appeal sgainst the order or jud Ment made of given Byt ik e 9 rosapation of interested persons who cannot be ascertained, ete. (015,
g e iy L S s o hen by e o nderc g R e o b sl e ke
fahraos ‘. e new Q.39, 128, leave (o appeal against an interlocutory judgment of the comne 16. Natire of action to non-parties (.15, L13A) ..o 15/13A
::.;l1l¢"r|;r;rs::.:ll’v;vp;;:’\Jg:I-:ira‘:ll.]L)]::i'ﬁllc_u'-n 11_&:{]' atp[J'_l)" i||. respect h[-.il.ldj.{lllt'l'l.l" or m-i]gm \t'}r:ich rl:'.?l"‘]'lll:lill";::,ltjﬂ: 17. chrasentatior‘l of beneficiaries by trustees, elc. (0.15, r.14) 15/14
dotor o ey the qube ‘nc'f'lg 1 of 3 party to-an action, which includes 2 judgment or ordep 1f.  Mepresentation of deceased person interested in proceedings (0.15, 1.15), 15/15
by g, My question ol law or the construction of any docuiment under O, 144, ¢ 1(L) v, Declaratory judgment (O.15, r16) ..... T o St e I i St AL T 15/16
"""t"'"i""illﬁ::ir,”“,",z :;Il'd(.-lrjull'llmr‘l_(;} under O.14A, 11(2) dismissing any cause or m:illlt-lr -upm; S Canduct of proceedings (018, 7). i i it or e aasas bt 15/17
Hnalic & ques WL law or construction of any document: see .59, ¢91 (1) fah ]
0.59, 1:21(2) (c) and ; At other | ittt nent: see .69, r21(1)(a) and .
of a i-"“l'W("izl(cn)sLlrI;Jy(ni:?--.'.‘\\v::fz ‘Tlhlzlh‘l:”-ll-.:' i]ll:-?tg:a:j.mfh:"T;]d(.'m determine the substantive righis Related _Spl'!"(:‘:a-s!' ance (Cap. 347), 5.856 (new claiins in pending actions: rules of court) 15/0/2
decisions of Shell Hong Kongr Lid v, Youme Wt Ao o fogance can be sought from the pre IR ® Limiation Ordinance (Cap. 347), s.35 (new claiing in pending actions: S0
§ag o S R!_qqg xl.‘%‘]‘.. I'," eung War Man Kin h‘}) Co. Lt & Anor: (2003) 6 HECFAR. ® RHC, IA ((._)|j.|l,'l‘||\rlf.\i)
("'11";[1,. ";;“';v ’34'1/2‘0{}(‘.; (‘;t_l;l'l,ir[l );’i“[:]‘_:";:fﬁl"{: ri’.;‘f)rm,t‘:' Kong) Co, Lid v, Cheerful Corp, and O . : E};f {l_)ﬂj(( :ﬂlrt('(-M‘":uﬁ:.t.g“:{r::] l?w’crs}_ A St
T ol bRl e 4 aung ). 4 04, rY (Consohidation, etc., ol causes or matters
& RHC, 0.5 (Mode of beginning civil proceedings in the Court of First Instance)
® RHC, 016 (Third party and similar proceedings)
& RHC, O.18, .2 (Service of defence)
Forms
The following Prescribed Form in Appendix A is relevant to .15 15/0/3

®  No. [4—Acknowledgment of Service of Writ of Summons (.15, r.3)
®  No. 17—Notice 1o be indorsed on copy of countercliim (.15, £3(6))

Joinder of causes of action (0.15, r.1)
1.—(1) Subject to rule 5(1) a plaintiff may in one action claim relief 15/
against the same defendant in respect of more than one cause of action—
(a) if the plaintiff claims, and the defendant is alleged to be liable, in
the same capacity in respect of all the causes of action, or
(b) if the plaintiff claims or the defendant is alleged to be liable in the
capacity of executor or administrator of an estate in respect of one
or more of the causes of action and in his personal capacity but
with reference to the same estate in respect of all the others, or
{c) with the leave of the Court.
(2) An application for leave under this rule must be made ex parte by
idavit before the issue of the writ or originating summons, as the case may
* and the affidavit must state the grounds of the application,

‘ Eﬂam of rule—Rule 1 relates o the joinder of causes of action, and it assumes that the 15/11
Aton has been rightly constituted: onee two or mnore persons have properly heen joined as
?lmm:'lﬂ's. the queston what causes of action can be joined with claims in respect of which they
m"ﬁjﬁ*im‘d a8 plaintifts depends on this rale (Haris o Ashworth [1962] 1 W.'[___R. 193; [1962] 1

R 438).

59 281




0.15, 1.1
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Causes oF Action, CoUNTERCLAIMS AND PARTIES

; ; S S 2 Ar representative capaciy, sec
with fljl;‘};jlzisli:'lir. L(l'«‘::lr:‘l:s] I: 'tl II1I .:-;:::ll:lr'ltf ;!;E]-::L‘l:l“ 'ilrl|".||;'.l|n'lf.lrul:}!ltrl){ mu{' with leave be joined with
i IM'I”F Hl":{l%m',‘:ll I_”:.‘l 1ll(:l::1}'nk&d1l|:}l“;:‘I:l“[:: )].'t. left with the master's Ft‘t',l'_'-"fl|l,yl |I{'illlh ‘ |c()?;-|):rt‘;'(:i
r;;;m w:-‘jl,ﬂ:mtl: I.l.1‘t.'P}l}:;'aclir.L‘ master will indorse his leave on the affidavit, The :
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R R I T St

d -
e vl e e ek s or delay, see 1.5,
I: or that the joinder may cause embarrassiment Y

to misjoinder of causes of action—Where the plaintiff lnlas m:;]r;h:;l::::ln;i :::: 15/1/6
Objection i ¢ joined several canses of action in the same : , th
1 leave and so has improperly joined several ¢ 'll);a?ylll.l AT bt el under 0,12,
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{ @ 7 ‘ A B
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1l -, e defendant eannot apply ; AR FHAY B B rah o
; 'mh?’jw‘:l 'f:?‘i ;I;n:::”ll;i:l:ll iip]l:l)# luul'l(l;'r .6, em the ground that m"”'l']t]‘j'lt]'-tl -{lllltgc'i[:.}lll?'lniltitl.i;
I 5.11] ot 18 otherwise. Ieonveniens. In the case in erh"'“‘]-”tl'H-r‘:ﬁ:-;n-‘p;; b |l"|t' SR
'tHl'E- ;T:n:lurllhiw‘ rule, stich joinder is a matter of right, but it is disc an
Li\?‘r,ﬂmwdwr 1o atlow such joinder 1o continne,

C st plaintiff (0.15, r.2) i e o ied
@ﬂ“ﬂtﬂff-"a'“'! e F"r L) I s:115'I"'Ir_'njl.'l*mL in any action whe alleges !‘l.l‘“ he 15/2
;?.—(” SUI‘)']EH' & m'lrfi Ji(ht):' :1111\! }'e]ieif or r‘crm-'cly against a plaintiff in Ll“i
lias ar im or is entitled to ; \ . gainst, AEich i B
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o 3 P ey Foh ¥ 5 =t of ¥ % :
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: ping a separate action, make relain s Gl
Hrvirﬁ%rchhﬂ dgt‘s 30 he must add the :?(‘mlm_r(_l.{}n} to l:l-s[czlg:i: 1::;ﬁmwdaim

: = L oshall ¢ A Lt o a counterclaim as if the cg terclaim
9) e | shall apply in n_laktlknn relai : KoL e
i)aR:S parate acliiuln );uld as if the person making Ll!s:‘L[)l.ll"l'll.f;:lclﬂln1
plaintiff and the person against whom it is macl_c al,(_l.th.if" ;4.31;“ i
(;) A counterclaim may be proceeded with '“’walh"’l."“‘“ ":lF'a it gmmnm‘d
‘ﬂéiwn for the plaintiff in the action or that the action is stayed, discont
;“dii“mi-‘-““‘-dv ' ablishes erclaim against the claim of the
~ (4) Where a defendant establishes a counterclaim ag

in f; ] = parties ourt may
g&iﬂﬂﬂ‘and there is a balance in favour of nmlu of llh'L ;}3)]1(: r\{f:i’;'lt:-lghc'iﬂlllut l:xé
give i tfor the balance., s¢ however, that this provisic al .
udegment for the hdld‘m.(_.l 50, b i _
141 &lsgalfﬂt'tillq the Court’s discretion with respect to costs.

- TR aspects, frst, in relation 1o 15/2
# plication of rule—A counterclaim rmgv be looked at from two .v-l.n.r..u‘. frst, in relaic

in relat sacings, as deall with in
Parties, as dealt with in this rule and r3, and secondly, in relation to pleadings, as
les, as de 1 3 ' ;
The o i1 i ncapsulated in High Court Ordinance (Cap. 4), 5.16.
The Hrocedure by counterclain i now encapsulated in Hig Liopsy Chdina ap4yiala,
MTEGEG E?I-'fff",::-:';;.x:":;a:'Pr;gctic:nhlcf the counterclaim is assimilated to th I]:F'llrI:':ln:l:-:llf::‘rl':lirll sk
ﬂ:ﬂﬁzm indorsed on'a writ of summons, Unider these rules the position of : ;
g i W elim (see O.14, rh).
E“nﬂm I Defendant may apply for summary judgment on cm!u_m:;]I;l;nl (see O )
2 Dt:]L-nrhllﬂ lni\',- counterclamm against pl;_n.m!ﬂ' ‘MTE ]h.“lf'_ .(“l.; sttty g oo
3 Defendant making a counterclaim institutes pr :IJ|L_u. . I;,{ Dbl it
I counterelaim just as the plaintiff m.uuml._e.ué:nrm :‘:{ITE: |(‘“..]
fott-Gen: 0. Jones [1990] 1 W.LR. 859; [1940) A.“. s \nl \:itl"lr :iuinlil'!' ar for relief
. Defendan may countercliim agalnst added pary '!.f'";"_“ fnl._- b
I 1:01.-1li11g to or connected with the original subject-matiér of the : )
T a o - T ¥ TN z
with leave sevve it out of Llw_]l.lrl.-id_u.tlun (see |H_ l.'.‘n))_. Mk SEMR ST 0N
Detendant counterclaiming against additiona _P.-lll}f e Jr % if it was a writ (see
. l.'t_ml.m-‘rc|im11 out of the appropriate court office and serve it ;
13(2)),

i ends i (2) 4 Renton
3. Plaintiff may counterclaim to counterclaim by defendant, para.(2) and see
Crbby & Ca: v Newille | 1800] 2 Q.B. 181.
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0.15,r.2

0.15,r.2

Causes oF AcTioN, COUNTERCLAIME AND PARTIES

7. Third-party Prﬂ.:cﬂdun:}ﬂ: lies to a counterclaim, O:6, rll, and see The Nopn
[1968] E 8362; [1968] | All E.R. 753 (defendant counterclaiming against countepclme
of third party). b
. Rules of pleading apply to counterclaim and defence 1o counterclaim as []muﬁ‘
they are respectively a statement of clidm and a defence (see 0,18, .18). ¥
. Defendant counterclaiming against added party may enter, or apply by *'“mmm;'
for, judgment in default of acknowledgment of service against such party imdﬁj-
0.15, r5(5). \ 1
. Defendant counterclaiming against plaintff may enter, or apply by summaong foa
judgment in default of defence o counterclaim under 0,19, r8, o
. Counterclaim may be amended without leave (see (.20, r.3),
. Connterclaim may be discontinued or withdrawn without leave (see 0,21, r“ﬂ(h) ]
- Rules of offers 1o seutle and puyment into court apply ro a counterclaim, so that:
the defendant must state w’u'llwr. his offer to setile or payment in has taken
counterclaim into account (see .22, £6(3) and 1.8(2)) and (2) an offer 1o settle oy
pavment into court may be made to satisly a counterclaim. [
14. Counterclaim may be made in an action begun by originating summons (see 0,28, ,-jn‘;
Where the counterclaim ought 1o be disposed of, not together with or as part of the uetion, lmi
by a separate action, the court may order it 1o be struck out or iried separately (see n5(2)), Tﬁg
court may refuse (o allow a late addition of a counterclaim if to do 20 would lead w an usireasongble
delay 1o the proceedings: City i“i/pmsx Investments Lid & Others v, Zhang Da Wai (unrep., CACY
31072007, July 2, 2008 and CACV 31172007, November 7, 2008; [2008] 1LK.E.C. 1873),
As 1o counterclaim for revocation in an action lor infringement of patent, see (.10, “19(4}.:‘
In actions for damage by collision where the defendants counterclaim, the court has tio powes
under Q.75, 127 to order security to be given by the defendants or to sty defendants’ counterclajiy
in default thereof (negativing The Nr{;!um- [1919] P. 17). As 1o arrests, see (095, r5(1), A
defendant may only make a counterclaim against the plaintilT under ©.15, 2. not another
defendant, Thus, a defendant in a derivative action may not make a countercluim against flie.
company on whose hehalf the derivative action is brought ander this rule since that company jy
Joined as defendant and is not a plainiitf. Sce Yan How Yee v, Ya Kin Sang Paul (unrep., HOA

=

1069/2008, [2009] HK.E.C. 1889).
151212

Extent of counterclaim—A counterclaim may be for either liquidated or unliqnm,ned
damages; it may exceed in amount the plaintiff’s claim, or be less than it It may have arisen
since writ (Beddall v, Maitland (1881) 17 Ch.D. 174 at 187) and may be amended so a8 o add a
cause of action which was not in existence at the date of the writ (see Fong Yook Yee v, Hong Kong
Chung Shan Lung Chan Clan Association [2004]), In short, if the defendant has a valid Guse of
action of any description against the plaintiff, there is no necessity for him to bring a crow
action; unless his cause of action is of such a nature that it cannot be conveniently tried by e

same (ribunal or at the same time as the plaintiff s claim (see nh(2)). :

A counterclaim may he barred by the Limitation Ordinance (Cap. 347) but for the jwrooses
of that Ordinance a claim by way of setoff or counterclaim is deemed to be a senaras iction
and in some circumstances to have been commenced on the same date as the acton 1, which it
is pleaded. (See 5,35, Limitation Ordinance (Cap. 347.)) This section, however; does not appls
to actions for which a period of limitation is preseribed by any other enactsient: See e IL
Carriage of Goods by Sea Ordinance (Cap. 462),

A set-off remains what it was—a defence to the plaindfl™s claim or o paition of it, sce 018,
117, Every set-off can be pleaded as a counterclaim, if the defendant sodesires; bat not eve
coumnterclaim can he pleaded as a setofl. As to the distinction between a setoff and &
counterclaim, see Sun Legend Investments Lid v, Fo Yuk Wah David {unvep,, HCA 1212 and 2915/
2002, [2010] HKECG, 213), A counterclaim is practcally a cross-action; and the court will give
Judgment in the plaindff's action both on ¢laim and counterclaim, see para. (4).

The defendant’s counterclaim need not be “an action of the same nature as the original
action” (per Fry |.. in Beddall v. Maitland (1881) 17 Ch.D. 174 at 181) or even analogous thereto,
A “claim founded on tort may be opposed to one founded on contract, or vice versd’ (i
Cockburn, C.J., in Stooke v. Taylor (1880) 5 Q.B.D; 569 at 576). But if a third person is added asa
co-defendant 1o the counterclaim against the plaintff, the reliel must relate 1o or be connected
with the subject-matter of the original action (see £3).

To a joint claim by wwo plaintiffs, a counterclaim against them jointly or a separale
counterclaim against each of them will be allowed (M. 8. & L. Ry and 1. & N. W, Ry v. Broaks
(1877) 2 Ex.D. 243); or the defendant may counterclaim against one plainiiff and deny all
liability to the other. And on a counterclaim against two plaintitfs, the defendant may recover
judgment against one (Hall o Faireather (1902) 18 T.LR. 58). A joint claim against wo
partners may be set up as a counterclaim against a separate claim by one of them (Eyte
Moreing [1884] W.N, 58). And where a pl;linhﬂ‘ brought s@n action against a married womnan,
and joined her hushand as a co-defendant for conformity, a joint counterclaim by husband and
wile was allowed (Hodson v. Mochi (1878) 8 Ch.D. 569). r ]

15[2[3 Mﬂk]ﬂg a counterclaim—The right of action by way of counterclaim can only be t‘x@!t'l:iﬂl?d
by the service of a pleading embodying the counterclaim or of some other document which -
court orders (o siand as a pleading, since a counterclaim is not made by referring to fact
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b : 3 s Wit § jcation
__,...-—-—‘ irute guch A counterclaim, in an affidavit filed in oppOsEARC, “L:,‘,:',:;EE;}::K.. Lad
éd/tor conatitute BUE der OL14 (Tex Transport Abtieselskabet 1 A-("- ol claim is made
for summary ‘ludgﬂ";n”lLlle\ 1 All ER. 897; [1981] CMLR. 163), A-'-Uti-;ﬁlﬂrtt]u' defence
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(see b A rnn:u:'cliru.'. directed or recognised by the |llllt.'5. 'm-{,”‘.”‘ii‘-,“- roceeding (The
Egl;ﬂ e tlrsl 2(:}L|I:11?L(>rc.lzin1 and such a notice will be set nside as an irreguian p i
‘(,'ﬂ?;"r:-:ﬁ[rxiﬁﬂl P, A18; [1967] 2 All l‘i"}-:{-lF'J:?}')l;l'-lking" of a counterclaim in Fakth Brotheis v. Muller
o njuction was el 1o e AN 918 SELS VT o v been proper 9
fp”p”m"igr::r).i{:{t-;rhis rvl.‘m} except on the basis thata counterclaim wis bemg &

HTIETL he plaint “ an inte o L Hi L& (RN} 1 ocs 1ol ount o
: { laim docs 1 Ao
: | intenton ke a ¢ 1ie
o the | nnt o
A slatém 1 I :

. i i > : §i I ¥ i B jas bed i HES it hee ﬂ)r]ll‘.‘i“ f )l(?'..l(ll‘(l
; ‘ﬁ'll l » h':'lll.(“ lW‘lh re i COounie relamm Tz lseen ra ed but has not heen y |
On he ather . -

§ Or irections are given an the

i anage ymons or no directions ok O

I it of A case MAnagement SUMMONS or N0 CIECTERr 2 on B b in e

or made the .-ml.'lju'_l tudgment under 0414, once judgment for a party ha A
e 5Pl jon in existence in which the counterclaim can 2

- y i can L : « olaintifE (€8I nternational Co.
nd Ly i lﬂ“' lh’h‘-ﬁhﬁ 1(:'111‘].)1.’ served b{ the defendant on the pLuunH (ST Int I
therefore no countercls g !

539: [19 3 All E.R. 215, CA).
Ltd v, Arehavay Persannel ( Middle East) Lid [1980] 1 W.L.R. 1069 [1980] 3 £

I w"al allﬂlll a cDUlIlBIﬂﬂllll is an ind Pﬂ" G“t Gﬂﬂn-—ﬁ\ counterclain L1 Ly 3
(4] (=] d a unle cl 115 Bubs l|ld“V 4

& i 4 be of such a nature that
[ ot merely a defence to the plaintiff’s r.l;um_. Il l.i1l.tlE»1: :n.( E:L;T‘Rf‘:!,:;;;mn: ]
_cm:n"l'u]r; have jurisdiction to entertain it as a ftfpill?\l.g‘:‘\g‘l&; e e
J}hﬁ (‘u:?tl:ilj‘;l'?:nrmun 1eia] AL 5O7; Williams v. Agius | 1L;H-l| n-c-;:L;-d "; Lo i e
ftd v BT N b cwhiieh justice rquires oo e s eateel, Fo o s i oo
nqat(:d. ljm' ﬂ“' P;: '.AT;;:"-:‘:I ;J;;rf.srr'!.z:a (_)_.l’-.[;..| ha% al h4s, a\ppr«::w.‘.d m 1}(!{1,1{: .},:Jr; :: : _;;»11;:“!&%?::!:}”2
e Sl l:"-"«'n“ Chan Clan Association |2004] HK.C.U. 829 see flﬁ!ﬁ;;u’ﬂ"f'f’ KL 103%) 1, aftey
Mg S b iereial Co. 14d, (unrep., HCA 2167 6f 005) L2 iff is for any reason stayed,
(7 l'éﬂirn. .1.(‘“'[.‘:'“[(:"" P'wﬁch-d a counterclaim, the action cIJF ;.hc ‘Jlﬂll’lllc g (para.{:’i)'j, s
B e or dismins l he'¢ rclaim may nevertheless be proce | ] - i
i ; - dismissed, the counterclal be pr SR e b
dm_'lmil“!‘lt!-x:}:r:l!1:23::1:1'.:-11‘13'1:11 may prm:g!t‘d A% a s-.-}m!rmu .u.mn‘\‘.ﬁlu(.f}\ : \t{lr#”. iy
e T A i Co. Ltd v. Supier Link Co.” Lid, unirepOrtet, oo s ey
et o (‘:\M\ lfl"ggg;’fﬂ;';l‘ L ln\ I‘;l. Clr\)f. Thus, where the p|a.!im'|lil 5'dfmI|.||1|“::‘:-:1-:1‘|:'111d(r\,i,-m,_\
i 1.“I ?l:: tl}il:jll;ntl-rll-t-iill ﬂl‘z‘niuil the dt'fenrl;li::l ‘ilil:-;}l‘ﬂ]ucf ::r::}t'u%:t:af'dll.ﬁ'l_’}l"‘:_*’p';::‘ﬂ except (those i
s (18 i 216, g2] 1 Ch, 369). In short, ¢ ROS EXCEpL ;
: Tl B i et acti ord Esher MR, in
” Adur_n.s‘( I.H-@l{._)_ ?1-,-1:'1;1' a counterclaim are two independent dqmm (i{‘lﬂt |=¢f:"gf1]"m'c' o
gxecufion, a c d;':{,' LF Co. [1892] 1 QB 314 al 317). And the eourt W v, Sacerdoti (1885) 15
Ao 3 i A3 ‘~rrl:;i1-'ning defendant to give security for costs (.lﬁylf:.gl:é I;'mmwrcluim A
e order a comterril U8 igus) 55 LLQB. 208), but not where the SOVEFEETL 4 b
e 4-‘-1:1‘:.;1{&:1;:_; o ll'n" action ( Nick 1 Taylor [Img:u | QB:hJ:I)u Wa; i.‘_.“: ,_l.t:gi‘tmr]-,.m',_., r,lli‘_-(-'l
mhﬁgqcf and counterclaim should as a rule be tried I.l.':gt'}'h(‘l, ‘if"?“‘ i wil)
tkel:f:r?‘fll:‘g the counterelaim (Piercy v. Young ( IHF“H hl (}}-Il“ll,l-l"‘ﬁ r‘:ni:u:(l by his counterclaim tried
i ma applicati [ ihe defendant to have the (ssues Tas B ECUReRGISI HHC,
be made an lhe "q%-{t‘lﬂ::’:l:; ti',!"l.ll:t._‘-:minn (Win Source Int'l v WrUmfrn]:Lh:jr:.u{iiu;-.“_': Ors [2008]
%—lef!z'(‘.fltlhcl .‘)J-El)m.}\ defendant cannot amend its counterclaim to lec.\c A calis
. ALty {3 4

4 Cross-a

[ action which
4 in I e v, Hongr
i der dicta of Muttrie D, in Forg Vack Yee 3
: i - date of the counterclaim (sec uh}l.t..‘l dicta of M & T, o L
:!"ilf.mc ‘#ﬁfl:ae‘.‘;'fitul t:ﬂ:_; ?.‘."m;u Clan Assaciation [2004] HKCU, 829, cf. Vax Afip
o l, 119001 RPC. 650), ap. 341 s Pollend
Honver ple, [1990] R-P.C. 656). . 6 of the Arbitration Ordinance (Gap, 341) (see Folia
i v be staved under 8.6 of the Arbitrat : ks iy
("A' ?“‘:"':r;nl:’l;:“‘l'l::‘lg‘! {?z:wfg }Xm Fan (t/a Golden Year & f.r:-.‘)rl‘l‘.‘!‘.l!:l] g H.EC 109 and 5
msﬁumn‘ ‘HHID”. i :J'Q:IHMNMH s l:le] b 2‘1'2).- ;4 defence and not asg a4 cross-
'l;"nrofv::?n instances in which a counterclaim operates only as a defenc
aetion, sce para.1b/2/8,

inuifl to raise a claim  15/2/5
ar: 9) enables the plamifl to raise a COUMETCIT
terclaim—Paragraph (2) enables the plam e &
t cﬁun?ﬁl:fm‘-ﬁi:n E?::d Ly the rl::l'untl;un against him, I-\Iu; 1533‘1’?}:5 3_\:ml|l il
e 1” ay be no more than a mere protection -'.\.ﬁ':lll.lﬁl‘ I'I(l u|]‘u i::suvl: u1"tht: T She
gq@,l!(:‘.;.'}.u T;:t:ur?lg:)ilnr canse of action on which it is !;mydn Arose ¢l_;"l.1&? 2 9001 > OB, 18],
i ‘ir K;“Il\‘nr!r:w?(lﬂﬂ‘:l)' 8 Q.B.D. 128, Rentan Gibbs & Co. Ltd v Neville a,
G s Fealk Lt v Jagobuzs (194 Ll b g velaim aainst the counterelaim made

A defendint claiming against a third party may _i.'.lll.l1‘lll.|l|l;.[|::l|l{|l'fr' :)
hY‘c\ third party .[!-it'!l: The Normar | 1968] P. 363 [1968] 1T AL E.R. 754).

AL ata counterclaim  15/2/6
‘ A, e, illustrates the principle that a coun
; relaim—Paragraph (3) further ilustrates -8 FO T solely o the
ﬁ‘mgg-gn:?lugﬁss-uclitm. and is not affected by :_'-")1?"1"#’ ?:jl'tl:):htl::]l::::ll"‘-"c aim has
blaintf's claim. Thus, where the plaintiff discontinucs U axtic st him the causes of action
ﬁﬂ served he &annot provent the (hffclmﬂ;\-lft'yrl"lnzl E?:‘BJ;.’:‘:;T IaE?I?ID 464, CA). So, where the
: b Al claim (MeGonan v, Muldizton Hismissed, the defends oyed Jor
q?;lit::':f.lfd i I‘;(. Em.l-l'.-“)'i:“-hll‘:gl I{liﬂ action was 'm:n.‘urrlnli-’.l.\’ ._usnu.‘s.‘il‘ﬂ: l.hL dei-'\-:l‘:l“'litl'l:;‘t.)l‘lt;ﬁHl-‘.t'l
Juel gmcn?e‘;;cl(l “'-'J'.I:I‘;i‘h.;\'cgl'l.ilﬂ under 0.19, set the motion down a8 2 oot
1 i 15 €6 = )
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i . s
judgment (Roberts v, Baoth [1898] 1 Ch. 52, following fones v, Maraulay [ 18917 1 Q.B, 2 o rClﬂim against additional part]as (01 5, ra)

;‘llnil.-.l?:r::-::n:il?l:i::ail|1:‘[ l':?-i_n.]i; {:rivnl:'nl“ls. the counterelaim is not affected and the dﬁg Sl‘l Wunt?” Where a defendant to an action who makes a coimterclaim 15/3
| Ch. 369). S0, it s qu'hlfniu":clxllt i!f‘ ff.r“,:al{f,:ffﬂrf.'?.’,,f,}’fﬂf"j‘ .:.1,4,{;,-;,;\- 1692) 45 CHILL 456; [ 1859 ‘ ﬁ:-,-‘;L the pl-a.imif[ Illlcgt's; that any other person (whulher or not a party o
- f - ) X e, - iR & k. 5 it o] . g 3 b} | . 1 d l_ 3 A . G spre O3S s s (phpredd
I{'-unrfr.vm [1884] W.N. 17). On the other hand, where the "IE')f;I'll:'i?“”I: IIIltitf“r)l‘;l.lzi';;'r::t'mm Woned : :ctitm) is liable to him along with the plaintff m respect of the subject-
or want of prosecution and he has made a counterclaim agrainst r_||e’.},ﬁ;qi}..li|'|' TS the acioy ghs o - the counterclaim, or claims against such other person any relief

saie Bicts as wer ! g, arising i
:1':']'1[" _l ll_t.l.'i}.\.. ;W.l(‘ 1o b investigated in the action, and hoth parties are guilty of N:If-:_;*:“' of I
(nth % both claim and counterclaim will ordinarily be dismissed for want of prosecution i

Withopaedic Lid v, Zimimer t‘rfum{fﬂr”“-m.g- Co, | [t_)(-;H]’ | 'W.L.R. 1849: [1968] 3 \I?i ]‘_‘ R 44‘3"({.:;)”1%

matter of the
Mlaliﬂg 1o or
‘“ub_iem o ru].v._ : :
e counterclaim is made, ) L g

2y Where a defendant joins a person as a party against whom he Mares a
he must aded that person’s name to the title of the action and

connected with the original subject-maltter of the 'at?!."l(_‘ll"l, then,
5(2), he may join that other person as a party against whom

15/2/7  Judgment and costs where counterclaim succeeds—Paragraph (

the court's diseretion with regard (o costs. See s.52A of the High ( ) apecifically pressiyey

ourt Ordinance in refation iy cbunrt'rt‘lﬂim~

the ¢ s discreti . ¥ 2 ¥y 0, q 4 ’ ) & Ly
“‘;\/‘I‘m‘:::l ?[2.'“%&?111‘3&”' costs 'rj_ncll .62, rr.2(4) and 3(2), n him a copy of the counterclaim and, in the case ol a person whao is
p.,,‘um.l..\‘.‘.li”'t'[”;f. '-"“1r|nr?1-:q;:ﬂt"1;‘|'~":' ‘::::11f1::,‘|'xrlr?:‘-::]te:a‘||(].;'"ﬁ.‘l|1-"ri| It'iu:l;l :|.an the defendant oy g wgﬁj;early a party 1o the action, the defendant must issue the L'it‘:-l.tnliltl'('ll'.’ul'i'l
8, 74 ‘ gl & Co. (18011 1 Q0. 1 -gm of the Registry and serve on the person concerned a sealed copy of the

Q.B. 286, Westacott v Broan [1891] 1 G.B. 774: Stimore 1. Cambhell & ¢ L] ‘

:11 72' P::l .:?",1“.’3'", may gn:r.lh(' plaintiff judgment on the rl;‘:im u?f:f::;! o thee
mllmw:-ci-';i.m &;:I H“t I*EI-II-KII-(:I:MFC" by the counterclaim, and the defendam juelgment on Hie
Mm”.’m”!.ﬁ e th costs solely referable ll"l the counterclaim. And this course was approved 7
A ,;_r 4 r:‘\fflugf.n_ . Lot .-\‘L-ch:rh‘rm (.ﬂ.. [1909] 2 K.B. 844: Sharpe v, Hetgrith (1!)[2’) |m§,' LiTl
.’.u;urh‘ml 7 .jn‘;__;:fmﬂtfcrig‘ 1Mr]l rt', l[r”‘f,lw{ and Engineering Co. Lid [1950] 1 .-\I'ﬁi.R. 378, See .u;f
4 fﬂr"f;\f”." [iftijllll':|("l:1‘ll ) ',LL-I ‘}I H \Mn_:nu both parties fail, the sume principle is .'1.}'_}1_,“:.;[ ”ﬂm i
result” (flf‘i e el Al ‘# _}'n l‘her_ I.ﬂ:ht‘rlh.'-lt!i'l. this forin of order "does not always five i o
Bk II"”Q :ll::-“;tinlf‘;ll.'l :::ufl:;w!i {:wlwwm w Lid v Unit Trust, ete., Ltd (above) al 38%) air|£l ; {'}'ﬁ

chirable th; * court should consider making a special order ag ‘085, As 10 the principles
{;"”'g nl‘:l-""l ':1‘{-;«‘! ‘:]‘Nllp a p_l;um.ﬂ] [ails on his claim l:ypa'c?;lsctn of 4 atllj:fctlj¥;:|t/I\I\Jxmriﬂll'z*|1':ir:llt]|rllgllﬂ
(201012 FLRLRD. 433 e (30101 3 3, o i ntstments Lid . Ho i Wah D
costs of the claim and the plilinliﬁ'; Nl;ill"t'mnl.'ll}: .nln.ll' {l::f ("')u : ml‘m“”.HWMC|HI e Calkutd
r—'“""illlc-“ to be applied in taxing where th‘"i”. At d*['t'.,' *:5 o the counterclain; As 1a the
1ave judgment with costs on e e t'j;{fm rmnu:rrltl.v:l::|II."l3|(:u|1{‘ both lound negligent,
c"'iw(i Ir::lf:::zntr:z: Ln‘n:().'r:uiilijﬂ Lid 1 H?EEH A.C. B8, Where exact y the af:m: ‘51.1‘1:{: ra:J\Tr:i'i;\H:ﬂE?:ﬁ:cf;ﬁ
“;- n'un‘r..» 7 " ?:?:ilmfrl}n(";w ‘."”"" was made except that plaintff should pay the costs of both
s::-{cl \ IA AR e 1. 424), In the case of a pure sewoff, it is still proper to enter judgm
sulely far the valance (Provincial Bill Pasting Co. v, Low Moor fron Co [19049] 2 K.B. 344 i i : i R
also, ‘even in the case of an equitahle set-off, s that if the sl i do o LB S ) cand s .rclaim against a person who is not already a party to the action is the
l—’mpm order is o enter judgment for the rlc'-l'l.tr“::' lm: 1\l _ﬁldlll“” : tlrll'l" b b o ‘ oy, ; !

et p . defendant with costs on the claim, and for ‘ SETY. im | I
dalance of the amount of the counterclaim with costs (Childs 1. Cibsor: Childs L."?;Im,ﬂ:“ [l:;ir,,:]h? i ( Ref_%;l Iv}\[lu-r'c- by virtue of pa l'ﬂ{;[":lph (2) a copy of a counterclaim is required

counterclaim ogether with a form of '.1}'lamjn_wlulgment x.:;['_s?trl'yic't&e ‘ll-ll.*'ijl'}11
No. 14 in A ;)[:wmli.\; A (with Isuch n‘_lqdlﬁgmlcms as the L‘.]l(‘lll‘l‘l.‘i[:l{'l(.‘t-.‘; qn_my
require) am[ a copy of the writ or onginating ﬁummunlz.-.hy \vl);c_!\ t e ‘g..mnn
was begun and of all other pleadings served in the action; and a 'plclul.?_n'\ on
whom a copy of a cnuuL:-a:c'lam'n is served under this p:}mgl :ﬂ)h s.hlzn L L u u;
not already a party to the action, become a party to it as hgm_ the umlg _u
service with the same rights in respect of his defence to Llu:; f.m.mlur,‘ Tu_m‘
and otherwise as if hl“.had been duly sued in the ordinary way by the party
ing the counterclanmm. _

miilél)“%l defendant who is required by paragraph (2) to serve 4 _c.u])y_ui‘ 1(115-
courte viaim made by him on any person who before service s .-tl_u_’m.y“d_

-ty 10 the action must do so within the l;e'-nr_;d‘ within which, by virtue u!
Groer 18, rule 2, he must serve on the plaintift the defence to which the

ts of the action, AHye

counterclaim is added, boabolie i 4t ool ol 10
(4) The appropriate office for issuing and acknowledging service of a

W.LLR, 809; [1954] 2 All E.R. 243, CA: £ MR ld Childs .
defendant admits the claim hl,}'mc('.(.jﬁ';"‘:‘:‘”"h('i'.:’:*nll":':fm:-’_“E,l-i?j 5)-(-:\J‘-"m:tgi:-un.wht:rc the (6 be served on a person who is not already a party to the action, _LI!w.
aintiff idoes have the dosts tn bo e date o aile o daim, the proper ¢ . ‘e o ST o - ; Order 6, rule 7(3) a F
!;l!lml}::ﬁ does |II-.IYI|.;. the costs up to the date of admission and the cip[".--ulnclu,‘u r]n::: f;:w:‘ lli!ll[f"':?b following provisions of these rules, namely, Order 6, rule 7(3) wmed (5),
.”_m““g Kit;r:l’liil,;: r.{ ;l{;l}ll ".}vlll)ulli K’I“lt‘i{”’r'}[{% |£1£/|¢tc-r_ Iili;];'.u.erl (NV. Amsterddamsche, ste. v, I & Order lh. C
(1966) 110 $] 273, where the plainiiff \'«'::rc:).-';{:-‘:fﬁt-’;ﬁ“ﬁﬁ}’f’f‘, Procter end. Lestender v CNFOnial S the last foregoing paragraph, apply in re
Little [1956] T W.LR. 820; [1956] 2 All LR 699, where the claim of the plaimiie, oot S8 proceedings arising from it as if—

lhi.n: Juknm‘um fm!nrl due on the counterclaim, and the judge ;ﬁﬁmi_.;,;[;,ql‘ ,] I,_'.I .l, ,“:’f‘. l:;:ll:mhg; (a) the counterclaim were a writ and the procee
15/2/8 HI"I“-IJP.([_H_”?”" for the plamtiff for the blinee with costs. G en ey an action; and
l-,-(,.“:_t.]:.‘-‘“ ¢, however, two cases in which a counterclaim serves only as a a=leace, and is not a (h) the | '-!Fl\" making the
LEEaT 3 lIUH—'tll. Loy (‘[I]]'ll(.'iﬁ' the tme-honoured metaphor, can be il wnly 4 }p_ e 2 . | .p‘ ' aking ) 1 ' 1 a pla
sword” (per Cockburn C,]., in Stoak v Tavler (18810 Q,i": D, 560 ar l"'7*'} i ;II-‘; -llx”m c|.‘[lntdn.~ Ed against om it s made a defendant in that action, ks
can recover nothing on his counterclaim, even though Tt overtops the plniluil'l“.-.'c-m;:-.-.(_ efendant (5A) Where by virtue of par agraph (2) a u_)p},; ol :liFf}ml;L?l;h-',.l:i-l':::*._‘mq‘fr(;l:it-l?i(q
1e plaintiff, who before se i

yrdder 11, Orders 12 and 18 and Order 75, rule 4, shall, subject to
lation to the counterclaim and the

dings arising from it in

counterclaim were a plaintiff and the party

1.1F a debt he assigned, the deblor may i i ¥ ;

1€ Issigne cht e g Ay In cermain cases set off or cc e rclai apai 1O ] o “-Fr\'(.'(.l on any perU“ other lh'ﬂ“ ‘_]

the assignee a del s e o 4 e counterclaim against \ O he : : ‘ : al | : betg -
"““ll!ﬁt‘l%la‘i:n t\i.ii-'(-lfih.‘f,.-"«ﬂ-'.‘.l,f,"f .l;\_‘HIfl_:l'llrul J;: !11:1_|vaf; but if the amount of siuch set-off or ! already a party to the action, the provisions of Order 14, l!.l]{' & 3-:11.:1]] ‘lpl_:'l? in
[rovm the assignee; !"__'mml :leL' lh: 'i::ig[[:r()ri[ftjr :‘hl. ?;;i]n:l:(l I(]l}l_ ¢lt!(-ll|’::{f|1; f.':l]']l IL{rm;(‘:\'m' nrlrhin;[ I'E‘Elﬂf;l] A Lhé Lonnterclalm and the [)rf)c&.‘t‘dil‘lgh’ Ell'iSil’l}.{ therefrom, as if the
approved in Gevernment of Newfindl. or the hatance { Yoz v, Kitchin (1877) 8 Ex.D. 127, B Wy AR A | s IR s ach
;I'IJI(?‘:JD-\“L;; (‘F'TF;”("'IHMIM’ N("M_'fﬂ"l:lP_)(ﬂr!.‘f‘l-ri o, Newfoundland Ry (“q;.;'ig' 9 f\[J[“J-g‘h'm:‘-/l‘:I‘)-[I:;l\ﬁ“,l, i party against whoin the coumterclaim is made were the pllum:ﬂ in the action.
I';mi\i'ﬂ.""" i ";.}3';-»1-:‘ B :;:‘)'.'151?0#:‘ 526; m(u!_;u-g Stoddart v. Union Toust Lid [1912] 1 KB, 181, (1_',4\ (L.N. 363 of 1990) i !
David (unrep., HCA 12’1‘;"r’ajfl?i-‘::;’ﬂ”ri[nl‘a}:;:,l'sj il\,',(,'l",ll"’:? P‘E”l’.”(’ "‘Ef{’{;{ f”f_""-"“"‘“‘-‘ Ltd v. Ho Yuk Wah (6) A copy of a counterclaim required to be served on a [.)L‘I'.‘iu]ll Whl.'lNlh ni).}
i the case of an assignment of a reversion expectant on the u'rl-rninl:ali':.‘::l: :JLfl'I‘: I(c“:::' lE‘I:':md»r;yph already a party to the action must be indorsed with a notice, n Form NGO

3 " 2 i M 3 : ¢ : :
Pope [1914] 2 K.B. 284, CA). In general, any elaim arising under the sime contract may be set in A[J[J(.‘nthx ’ addressed o that person. (LN 404 ”/ 1590

off against an assignee ( Baker v. A ‘
i Stan as: : ker v, Ada all 4 248; qix Ass i
Court Lid (1013) 30 TLR. 50, Cay, 108 1oL 2 BE e Phomes Asnirarice Oo: . Zaith
2 A similar rule applics when i i
L2 A rule applies when a sovereign prince or state ove « court hs
jurisdiction (Mighell v, Sultan of fohore [IH'-lff-"I ll Q.B H"l.m'; i Whn]n i A
Ok The Hetendairte o v b -‘my A H)—lT".{ H) su ‘vullil.t". tey hring an action in' the |
answe P N o A i e i T connterclaim against him which is an
nswer to his demand; but not 1o recover any judgment against him fi uhfrhe £X0Es8, Of |-|": Irﬁiﬁt'

¢ this rule is alternative and additional 10 third-party 15/31

Effect of rule—The procedure unde ] .
: he defendant makes a counterclaim against the

procedure under 0.16, and arises when

(IR i o s e of s ude | i aimntif d : s iy or 4 codefendant. [t does not permit a defendant to make a
g 4 tside of and independent of the subject matter of! the claim plaintift and an additional party or a codefendant. i does ne permit a defen A
(Strousherg v. Republic of Costa Rica (1881) 29 WR. 125; 44 LT, 199; .'R:L-nrh ,\ﬁ-j',-r' ]"E, ll,];- LI,‘“!", counterclaim solely against another defendant, e.g. where 2 deriyative action is brought, the
G : B o O action is brought: see Yan How Yee v, Yu Kin Sang Paul (unrep..

Cimpaginie, ate, [1897] 2 Ch. 487 [ 1898] 1 Ch. 190- i - : : ; ‘ : AR
Newigation, Co, [1805] A.C. 644 [1B98] 1 Ch. 190; Imperial Japanese Government v, P and 0. Steam ?;21:\"?:]ll}“:.:“'l’l:::;’-mr;z (If:tl.tlll|‘l}-ll.li£l% T 1880).
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81/0/2

81/0/3

81/0/14
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PARTNERS

prdgr-—ThiS- Order was tuken from the former English RSC (Rev) 1962, O8],

1 taken, without any material change, from the former 0O48A, _wlurh itself was

RSG 1891, upjmrum. v a3 the result of obseryations made by the _),utlg«;‘s in Dauvies

e G Ca, (1890) LR 2 QB.D, b8R8, CA, and Western National Bank, oo, v, Pere,

qa01] 1 Q8. 304 CA. .

‘ol this Qrder form a code relating o JJin'Lllul'ﬂhHl firms ane must be construed
ster City and County Bawking Co. v, Firbank Pauling & Co, [1894] 1 Q.B, T84, frer

ORDER 81

PARTNERS at 788 Mactory 1 G & | Burns [ 1895] 2 Ch. 630, per Lindley L.J. at 634).

only applies (o firms and single individuals suing or being sued in their firm or

. and not (0 cases where the partners or a single mdividual are or is sned in their

Contents dual names or namne, For instance, it -.||;pl'|(:.u to actions by or against "Jones &

: : B | nes & Col, or “The Dairy Supply Co.”; or whatever other name has been

;I gggg:utg ?)?g:r?gle?:'t :-:;nr?qsg‘éw(tg%lurﬁsgic"on (@81, resisia aE]E!“!:lm' trading name, but not o i'lpl.]'l'lf.lllﬁ by or hgainst _]t)llrlq]m"“.‘-.‘ilillll] Thomas

3 Service of writ (0.81, 1.3) ‘ ___________ i qgml-ﬂ_-‘ (‘i:lflf‘l though the deseription “tading as Jones & Smith”, or whatever

g' eg}g‘%\ﬂedg‘?aﬂéc‘{ gawg}a in an El&;ﬂ;pl'l ﬂ%alﬂr!‘m f'ém (081, ray. 'g:'::\l{’l, t_-;]jrcin"!.' (1) with regard to the question of service, since the special mode

6- Enf ing J-udgm I'lt E Drder P.Qﬂlrtl_ﬁ IFIEI (t B, 15).. o, pm by gervice upon the controller or manager of the business cannot be t‘n'l]'lll_‘nyc?(l

7' Aﬂ;ﬂrﬁ:\qgrj#ﬂ?r;;&sor ordatz |r;lae %1531 Ev;aan partners, efc. (0.81, 6., | "'eu?s are shed incﬂviduully only; and (2) with regard to the guestion of execution

g Actions bagun b or]ul‘ggtin strrSrgo- '63)1 """"""""""""""""""""""""""" mership goods, since such execution can only he assued when the judgment is

9' A % Dagun by ong g ns (O. ri r.8).. AL i:l'm and not when the judgment is against the individual partner or the individual
: pplication lo parson earrying on business in another name (0.81, (A ! te 1ot without leave (see .6)
10.  Applications for orders charging partner's interest in partnership property, < {EATETTSEET s

= T K T o) P L P Sl MO ) : ek
LR oo S S e ation of firms and persons carrying on business—Sce the Business Registration

Editorial Introduction ' Quinace, e 10

This Order provides a |::ur|(: for Clv_ll PI'UC{"_{'[“I’IHH by or agﬂins! I’Jﬂl‘tncmhlp'«se . : tion o eute—This rule was taken from the former English RSC (Rev) 1962, O.81,
comstrued as a whole, Unlike corporations, which have a legal identity apart from ) f bl Leen faken from the former ©.48A, r1. [tapplies o actions by and against firms
two or more people carrying on business, whether under their own name or undey pad ""-,\,-“‘"., ]

do nat, This rule therefore does not confer corporate status on such businesses PRIALOR:
provides a convenient way in which they may sue and be sued. In additon
carrying on business under a name other than his own may be sued i that name

In a straightforward debt action against a small firm it may be betier (o sue
tracer or partners in their own names rather than the firm name as it is easi
default judgment against the individuals, In order to enforce 4 default judgment.
firm name, the partners or proprietor have to be identitied and leave has then o be
on a summons served personally before execution can issue (15(4)). Judgment en I
the individuals, wha may be served by post, may be enforced immediately.

When suing a firm care must be taken to ensure that the requirements of servie
are followed, Equally when acknowledging service (r.4) care must be taken to ackn
the proper form, otherwise persons who are not partners or were not at the mute
find themselves liable to satisfy any judgment obtained, ’

This order does not enable foreign parinerships to be served out of the jurisdivtiy
firm name. : K

g, firm are plaintiffs—The rule enables two or move persons carrying on business within
Sefion (0 isste 4 writ ar originating summons (G8) in the name of their Grim, without
sl the names of all the individual partners, and (o give as their address that of their
iness instead of the private addresses of the individual members. It applies whenever
earrying on business within the jurisdiction notwithstanding that they may ot be Hong
, nor residents within the jurisdiction, But if they are not carrying on business
nrisdiction, even though 1|1¢-.¥ may be Hong Kong subjects or resident within the
n, the rule does not apply and the individnal names and addresses must be set ouw

firm are defendants—The firm may, under like circumstances to the above, be
ir [rm-name without the necessity of finding out the names of the ndividual

nembered that they may be sued “in the name of the firm of which they were
t the time of the accruing of the eanse of action”, and that the firm pame is
venient method of expressing those persons. A plaintff who sues such pariners

Related Sources rn-namie sues them individually just as much as if he had set out all their names

® ["':"H‘l!lk‘.*l'ﬁ]’llp ()rdinlamru. C:dp. 38 (lfm'l.m:r!hiP @:l 1849(}) . Vational Bank, ote. v. Perez Triama & Co, [18917 1 Q.B, 804, CA, fur Lindley L] at 314),

® Limited Partnerships Ordinance, Cap. 37 (Limited Parinership Acr 1907) the description of a defendant firm's trade name will not atfect the defendants’

i I;illlxlncs.'i_l{cgul.lmlnn t)rgmalnr.::, Cap. 310 (Business Names Act 7906 long as the partners have heen individially identified and colleerively named as

: El?’{?"p?;ll((:? ('_)]rdu'l:l nce, Cap. 32, and Ingolyvency Act 1986 LEg aetion (Liw Moon Pingw Wong Kok Tung & Others [2006] 1 HUCLRD. 358 por
$ 000, Abd).

: RHCG, (.HLI _ ‘mml’urc. there has been a change in the firm since the cause of action accried, ii

RHC, 0.49, .1 y b ) i ; - n prima facie that the firm name used o deseribe the defendants means those

® (.-h'fmc'ery ‘(_vl.mlu. [;mm“l;!.& Partnership actions (The S’wpw-imm Court Practice 19! the constituted the firm at the time of the accrual of the cause of action, and notat

Section 2B, para. 2B-287) isstie of the writ, Where there has been an entire change in the persons constituting

meen the acerual of the cause of action and the ssue of the writ, suing in the firm

Forms Leanse difficulty, See Re Sawers, ox . Blain (1879) LR, 12 Ch.D. 522 at b34, per Jamoes

Fun v Day & Chan & Others (tmrep; DEC] 17040 of 2001) [2004] HKE.C.
wag held that notwithstanding such an enrive change, an action could sill be
g1 the defendant in its firm-name even though each parmer had also been sued
There was nothing in the Order that prevented this course being taken and no
pl_‘(g.ucllctr, procedural or substantive, could arise therefrom, And where there has
I dissolition to the knowledge of the plaintff, it may not advantage the plaintift
e sues In the firm name, since lie must serve every person within the jurisdiction
ks 10 make liable (r3(3)).

The following Practice Form in Volume 3 is relevant o O.81:

& No, 3, FM=PF3

Actions by and against firms within jurisdiction (0.81, 1.1)

1. Subject to the provisions of any written law, any 2 or more
claiming to be entitled, or alleged to be liable, as partners in resp
cause of action and carrying on business within the jurisdiction may
be sued, in the name of the firm (if any) of which they were partn
time when the cause of action accrued.

1366

8 or be sued”™—A firm consisting of “two or more persons” ma¥ sue or be sued, even
of them s under a disability ( Harris v. Beauchamp Bros. [1894] 1 Q.B. 801). If one of the
1infant the minority of one partner cannot be utilised by the ather or others, as a
ferting payment of the fivm'’s debt (Harris o, Brauchamp Bros. [1894] 1 Q.B. 801), See
Or partner”, para.81/5/8, The action may be brought against the firm, but the judgment
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81113

81/1/4

81/1/5

o they may be described as of the address at which their business is carried on. Bue

81/1/6




osh 081, 1.1
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should he against the firm “other than A a minor”, In such 24 case binlkriig
will lie againsi the firm other than the minor partner (Lovell v, Beauchamp |j|ng,,l]t%
A petson other than a moneylender trading by himself as 4 firm, o in an ARy
name, must su#in his own name, though he may be sued in his irading name (Af ",
(1892) 8 TL.R, B05). However, it has hieen held that the incorrect naming of such A
the writ only amaounts to an ivregularity which is cupable b amendment, and dopy:
the Trm‘m}rlinga a nullity: Wong Mingchin t/a Tui Lak .".‘.:Krmf o Hong Ko Theg
FLK.L.R. 99, See r.9. As 1o “owners of cargo” in 4n Admiralty action in rem SUINE s gy
of trading name, see The Assunta [1902] P 150, A -

ir “their est i y i which he traded
- on the business of their testator in the firm name in whi ! :
wdc"'lt';si\;ldlm"‘/ on their ]iabi]i[y as jni"]_ debtors. In an g\ﬂ'lﬂl’! d_g:l!l'l.‘il' ﬁ‘- f11‘111h.'!_|(‘)
. held that executors so trading were not pariers within s.1 of the I_ﬂ_l_tr:q.r;'- P
tm parmership Ordinance, Cap. 38), and the court refused o adjudicate them
R Fisher & Sons {\9]2] 2 K.B. 491).

at the time when the cause of action accrued”—These wur(lnﬁ r:n:il:lu ll-fc.lc;); 81111
firm dissolved hefore action to sue or be sued as a firm ipl'l'j\’!ll‘!.l.'.tl l_hv. (“n-pllanm :l_s ; I
P  the cause of action acerued, The composition of the firm at the date ahL |:-:|.

he ql:uc‘,_m-. s ix normally irrelevant. Therefore a suggestion that a plainaff describe A
e an ﬁctinn referred to the current and not the former parmership at the time

. “l?nmimi aceried was held (o he misconceived (Chan, Leung & Chewng M_ Eirm)
ﬂweﬂ?mﬁ] 1 HLELR.D, 261). Where the fact of dissolution is known fo the pl:uulll‘!‘
tion ";guin&t‘lhu firm i commenced, the writ must be served personally on every

B111/7  Firm name—The firm name is a mere expression, for a firm is ot a Je
some purposes is it o "person,” although for convenience under this Order, ¢
be used for the purpose of suinﬁ and being sued (per Farwell L], in Sadler v Wh
K.B. 868 at BRY, cited, per Hami ton J. in }5 v Holden [1912] 1'K.B. 483 a1 487 ) 'esdh gl Estich persons
in Kao, Lee & Yip v. Koo Hoi Yan Donald [1995] 1. H K. LR, 248 a1 250; [1994] 5 1. thin the jurisdiction sought to be made lable, r3(2). lt o1e Or g)@c)Li IHK ; i th;:
231 and see Re Vagliano Anthracite Collieries Lid (1910) 79 L.J.Ch, 76%; Chan, Leun, A W ",3 Jinsddiction leave to serve would have to be obtained under 0, '--nihf‘ylimt‘
(A Lerm) v Tse Mei Ling [2005] 1 HEKLR.D. 251 at 259), Order 81, 1.1 is a role ¢ P £ 1.9, it enables an individual trading in a name other than his u_ml‘l'\l‘an"l; ‘tLL e
convenience only, While a parinership may be sued in the firm's name and service of el a-ct‘illl'l acerued (o be sued in his trading name, although he has ceased to so trade

any partner, or at the firm's principal place of business (O.81, £.3), the firm lhas i tion is brought, o : i {

lt-gi—.'llk identity outside its parmers (Kuao, II.r-r & Vi v, Kop Hoi Yan & Others | 2003] 1n1.01‘ g e :ﬁ:m o sue urbhe sued in a firm name if [hc paTtners were us};q.; tjl\;m ;l}rﬂl Ql%i_l’r{lfi

I25 ar 134, 135; [2002] 3 HK.C. 323 at 331, per Muﬂ” referring to Godfrey [.A.'s ohse e when the cause of action accrued (Ernst & Young 0. Butie Mining Pl (No. 97 |

Kaa Lee &7 Yip v Koo Hoi Yan Donald [1995] 1 HEK.LR. 248 at 250; [1994]2 HE G 24% 5

Chan, Lewng & Cheung (A Firm) v, Tee Mei Lin: [2005] 1 HKLR.D, 951 ai 259). L

As the composition of a partnership may change over time, by the admission or d
of partners, it % necessary to ascertain the time for determining who are partuers,
every admission of a new parmer, the law considers there is an implied dissoliition of

partnership, and the formation of a new partnership. Hence, a firm {8 not the s

change in compaogition, even if the same firm name is used after the change, As a mare

they are a different group of people, and regarded as such in law. (fo Wai Sing 1,

Insurance (Hong Kong) Lid tunrep., HCA 4084 of 2001) |2005] H.K.E.C. 231 Lam J.):

Nevertheless, when the firm is suing or is sued in the firm name, especially where
name might he taken far the name or names of one or more individuals, e “Jahn

Smith”, it i advisable in the ttle of the action to add in brackets after the firm name the

“afirm” or “sued as a Arm”

—_Where one partner commenced an aciion in the name of the firm 811n2

e :f?aﬁ?ﬁ?lghtﬂ}tlﬁt (c.n-pslljmmru. the action was stayed until the pariner |’T“¥'-':1}H
o ccufod i sty A, s
py ;eason thereof (Davey & Co. v Alby United Carbide Factories. Lid, unt 'PE(I(JH'
iy chambers, March 19, 1914; Chan, Leung & Cheng (A Firm) v Tve Mei Lin | o
T I ‘ﬂﬂfr:l'[ al 260Y, In these cases the decision in Sfﬂf and Ed fs:fﬂur! 1'-[ K"'r‘lﬁ.-';"’]ml [I'!::_al
LB, 579, was referred (o, See n. “Discovery against firm”, para81/1715. In the s i
order wis made, but was held not to exempt the objecting partier from compying
arder for discovery, While financial ability to honour “",‘f'd‘?m.““yl_'l“) “OI'F e B

¢ factor, there is no provision in the Rules or elsewhere which limits the releva

i i z ity. The court has
5 : : i ini - security should be given to support such an indemnity. Th ! ]
e name of & newspaper is not usually a Grm name under which the pm}g\rictum plerT :‘n:ggm‘f:rcl:rﬂ;:&:fi‘w wﬁch thjnstigt‘ of the case so requires (Kao, Lee & Yip v Koo Efni

business, and they should not be so sued (De Bernales 1 New York Herald [1893] 2.0.B. 97y ar : 3 a8, 130: 19002] 8 FLK.C. 393 aic 336, 387, per Ma ].).
Executors ::ar‘l;‘-ing on husiness in the testator’s firm name, a3 authorised by l#v: wil ‘ 5 Others [2003] | HLK.IR.D. 125 ar 138, 130; [2002]

R, ! R e o ing liigation, but

partners, and cannot be sued as such (Re Fisher & Sons [1912] 2 K.B. 441). NSLANCE, W]‘lm'cl ‘“"" "'"T‘f}:;%t??;t:ﬁiﬂl:ﬁcpf;::l::ﬁuﬁm%m]L{:r;-::-::z:;:.ﬁﬂ::;fs.h i
For a case in which a cost-book mining company was sued in iis partnership name Ly l'I"{'-'-h 1 Agae, BH fhrict X willing partner’s potential lability for the
{ { by \ I ' nity be just Lo limit such sm.ung' to an unwilling p pot i g
o, Gray (1878) 39 LT, 121, e v's future costs, as opposed (o past costs, where the partner ha'd prcvmll‘-'ig }ﬂi 1-{;1"
msli::-r.icl ant (Kao, Lee & Yip v, Koo Hoi Yan & Others [2003] 1 HK.LRD, 125 at 140;

31“,3 Action Rgall’lst ﬂlub—lﬂ\ pl‘l‘lp['jt'lill‘ ¢ club |'|'|{|,‘(,‘ be sued in the name of the ¢lun e RH.K 3323 at 337. 3.’“{, pﬂ'Mil_I-)-

name (Firmin & Sons v, The International Chi (1889) 5 TLR. 614, CA).
A members’ clith cannot be sued in the club name (Grossman v Granville Ciub (1484)

‘ ; i J tner dies before action, and the action is brought against 811113
51 Camphell v, Thompson [1953] 1 Q.B. 445; [1953] 1 AIE.R. 851: [1053] 2 WIL.R, 656) ad partner—Where a partner die

ol alone in the firm name, the deceased partmer is nota party to the w_‘tmplm all}l:.]c; P{th:;
vate estate is concerned, If in an acton against a firm in the firm name -}‘pam g
en service of the writ and judgment, the estate of the deceased pariner '1;‘1 |11 o
w hi" me"“al r('pl‘lﬁ!ﬁt’.'ﬂlﬂ.ti\’f_‘ is a (_'il{';!'f(*.'l'ld:lnl‘ _'[lllflgll'lﬂl:ll Is agsf-‘nz!”.!lhc R‘LJVI;T\:Z::HS:"E rl“jq(‘” 1
¢ only be enforced ai;{gﬂinst dEféI;t ;}nﬂ r:hg ﬁ]ﬂf”ﬂ%‘ ) ;:n%u% ;:.:‘r:f(t]l.ﬂtll)) pas el
714 ce Phillips v. Homfray 3) LR, 24 Ch.DD, 439; Re She 4
}lgﬁa)'}%\’?l::r:rl: !gﬁ;;rm wlﬁ{- \i}a.-.' a partner af the date of the accrual of 1!\; :“.amt}tff -Illc;l:;rinljlz
before action brought, it would seem that his executors need not be made partes (o

81/1/9  Trade unions and employers’ associations—The registration of O teade union ren
4 body corporate by the name under which it is registered, und, subject o the provisions o
Trade Unions Ovdinance (€ ap. 5532) with power (o infer afia, institute and defend suits .md 0
legal proceedings: see 5.3 of Gap, 332, An action against a registered trade union, whe
of employees. or employers, in respect of any tortions act alleged to have been comm
contemplation or furtherance of a trade dispute by or on behalf of such trade union, shall
entertdined in court; see .43 of Cap: 332, This provision does not affect the liability of a regis
trade dnion, or any trustees thereof, 0 be sued in any court touching and concerning
property, or any right or claim |j|‘:lJ>|‘tn[.\crl}'. af such trade union, except in respect of aty tos
act committed by or on behalf of such trade union in contemplation or furtherance of i
‘-H’i]-“"": see 8.43(2) of Cap. 332, Notice of intention to defend shall be in the name of the i
umion, For the definition of “trade union,” see .2 of Cap. 882 (s.:28(1) ol the 1974 Act).

tate of a deceased partner is not liable for goods ordered hefore, but not delivered dll
his death (Bagel v. Mﬁ}m‘ [1903] 2 K.B. 212).

ons between partners—It was not quite clear that actions between a firm an one of l:‘-": 811114
rs, of hetween twa firms with a common member, were mainiainable m_ihlr.' W—T 8 l_h}m1 s.

doubt wis removed by 0,81, £6 which applies the rules of this Order 1o ﬂulu x;_f.tl:-.;: h

d the firm or [irms carry on business within the jurisdiction; and with the furthe

811110 Partners generally—The liability of partners for debts is joing Kendall o, Hamilton (1 i fhat execution in stich case may niof isue except with the leave of the conrt.

4 App.Cas. 504; Pilley v Robinson (1888) LR, 20 Q.B.D. 155, and ¢, the Partnership Ording
Cap. 38, ss.11, 14 (Partnership Act 1890, 5.9, 10, 12), and Weall v. fames (1893) 68 LT, 5
As'a general rule a suit by or against an ordinary partnership would have been defecti
want of E'mrtiezf. unless all the parmers were before the court (Lindley and Banks on Party
(18ih ed., 2002)) but now the firm may be sued without first ascertaining who all the piarh
are. It must be noted, however, that although a partner’s lability s joint, it is not
Consequently, a partner cannot set off his personal debts apainst 2 debt owed
parmership, and a leading cnnsiﬁﬁng of such a set off i¢ liable “’.%’t‘- struek outs Chan Shit
. Kwong Hing Trading Co. Lid & Another [2007] HEKE.C, 1119 and [2007] H.E.E.C. 1971,

1368

or dli inst a fi  being sued is an 81/115

covery against firm—An order for discovery against a firm suing or being sued 15
;;1?11!"1%@ r;warmcm Where the dissolution of partnership one pa}"mqsi-* m tihfv. I!'l‘{g'\_

it an action in the firm name and indemnified against costs his m-anpu an E:was

&r who dissented from the action being brought, an order for discovery of tlcu:.é_!m-:lrllit e

instance of the defendant, made against the firm. The dissenting partner refuse h'l -
affidavit, and his co-plaintitf was hcﬁd entitled to aplily. for atachment against him

orce obedience to the order (Seal & Edgelow v, Kingston | 908 2 K.B. 579, CA).
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81116  Judgment against firm—action against partner upon the judgment—a gy, ;
the firm has the same effect that a judgment against all the partners had fﬂ!Tm:rl
Cullen (1882) (1881-1882) L.R. 9 Q.B.D. 855, T

B1/ANT At:llm_'l against firm and partner—A firm cannot acknowledge service as a ﬁ‘{m“
IT-!r'lm't is made codefendant together with the firm, he may put in separate defen
himselfl, and one for the firm ( Taylor v, Collier (1882) 30 W.R. 75'] Y '

811118  Joint creditor—deceased partner—As (o the remedies of a joint creditor apring é;
deceased partmer, Re Hodgvon (1886) LR, 31 Ch.D. 177. s

81119  “Carrying on business within the jurisdiction”—If the firms ety on business wi
Jurisdiction within the meaning of the cases cited helow, they may sue or be sued i |
name. [t happens that in all the cases cited in this and ihe n. “Foreign firmy”, para 81
points raised trned upon the question whether the dr{gﬂda;”fx were tightly sued,
principle liid down in those cases applies equally to a plaintiff fivm as w0 (lgfm,ci B
the right to “sue ar be sued” being given by l‘.!'n:. same sentence of this rule. 11 is te
practice of the High Court Registry 1o reftge to issue a writ wherein a foreign fim
plaindfl or defendani, unless the individual names of the parthers are given,
“Carrying on business” means the possession within the jurisdiction of a place of b
held in the name of the firm, where business is carried on on behalf of the firm by 2 pa
by a person or persons in the pay of the firm. 1t makes no difference whether the pa
or are not oul of the jurisdiction, or whether or not they have another place of buxinm
the jurisdiction. If they are carrying on business within the jurisdiction in the firm
can be sued as a Hong Kong firm, and service at their Hong Kong place of business
person having the management or control, as prescribed by 1.9, is guiull service on the fj
is partners, so far as regarcds any p'.u‘lm:rﬁhipJ::rnpuriy within the jurisdiction, See
erred (.’rmrg{\' Banking Co, v Firbank Pauling & Co, [1894] 1 Q.B. 784, CA; Shefiherd
Prichavd & Co. (1890) L.R. 45 Ch.D. 231; tv.mght . Clark [1891] | Q.B. 552, 1T the firm
place of business in Hong Kong held in the name of the firm, they do not CarTy o i
within the jurisdiction, even though the partners come 1o Hong Kong re rularly and s
agent here o purchase goods o be sent to the firm abroad (Singleton v, Roberts & O,
L.T. 687). See also Heinemann €& Co, v. S.B. Hale & Co, [1891] 2 Q.B. 83, CA. If two
persons claim to be entitled in respect of a cause of action as partners under 081, r.1,
a firm's name, but do not “carry on business” within the jurisdiction, the institution of
proceedings is irregular, but are not nullified. (Fank Dinardo [ar & Others t/a one Sy
North Assoeiales v. Lark International Lid, anreported, HOA 14565 of 1998, June 2, 1999, Yue

81/1/20 Foreign corporations—A foreign corporation is different from a fivm, and may be.
an individual, ane service may be ordered under O.11.

81/1/21  Foreign firms—A partnership firm which has no place of business in Hon Ko withi
meaning of the words “carrying on business within the jurisdiction”, as rlt:l'imtgm At note
neither sue nor be sued in the firm's name. The partners must sue or be suvd individ
their own names and served as ordinary defendans, '

The procedure in .81, ©.1 where a local partnership could be sued 4 tie firm's name
alternative o suing the parnership in the names of all the individual portners in their e
as partners, did not apply 1o foreign parinerships which do. not casy on husiness withi
jurisdiction (OQvnard Financing SA v Rahn (Legal Personality af Swiss Partnership) [1998] 1 W
1465, CA; [1998] 3 All E.R. 19). i L8

In Western National Bank, ele. v. Perez. Triana & Co, [1891] 1 Q.B. 304, CA, it was held, fa
the principle laid down in Russell . Cambefort (1889) LR, 25 Q.B.1D. 526, that a firm, nol
whose partners was resident or domiciled in England, ought not w be sued in the firm
Lindley L.J. saying that if one of the partners was resident abroad it would not be
sue them in the firm name. Since those cases were decided, namely in June, 1891, the R
Lo actions by and against partnership firms were altered and collected together under.
O_rdt.‘l'. The words “carrying on business within the Jurisdiction” were introduced with ths':l-‘
of bringing within the scope of this Order any foreign firm which had a place of busine:
Hong Kong, Such firms may therefore he now sued and served in the same way as Hon
firms are sucd and served (Woncester City and County Banking Co. v, Firbank meliwlg
[1894] 1 Q.B. 784, CA, cited n. “Carrying on business within the jurisdiction”, para8l,
Subjeet to that qualification foreign firms cannot be sued as firms, and even wher
was within O.11, .1, and leave was obtained (o serve a foreign firm out of the ju
judgment was refused heeause the order was for service on the fim (Dohson . Festi Rasi

1891] 2 Q.B. 92; Von Hellfeld 1. Rechiiizer [1914] 1 Ch. 748, CA), An order for su
service of a writ on a foreign finm carrying on business omside the jurisdietion may be
although the firm also carries on business within the jurisdiction, as Orders 11 and 81 are
redad together (Hobbs v Australian Press Association [1933) 1 KB, 1, CA). In that case
order was made; but when the plaintitf applied for leave to serve out of the jurisdiction
unaware of the fact that the defendants carried on business within the jurisdiction.

1370

0.81,r1
PARTNERS

«in 2 foreign firm are sued individually, they are subject to the general rules as
o l: :_::-, any uﬁg: of them while temporarily in Hong Kong is gnnd Service so f?rl-?s
gl is concerned, otherwise they can only be served by order for service ont of the
uaSce as 1o the converse of this, Carrick v Hancock (1895) 12 TL.R. 5Y. As Lo service
ok or of an English branch, see Meyer v, Louis Dreyfus [1940] 4 All ER. 167, CA;

) 67 LILLRep- 562,

5 loying agent in Hong Kong—The mere employment of an agent in B111/22
"‘:rr?na:l-:ll?ec!s ug(lt"?ﬂ for the firm on commission, but has no power to accepl or
nE ers, is not carrying on business in Hong Eong, even though the [irm’s name is
the daor of the agent's office (Grant v Anderson & Co, |1 92] 1 QB. 108, CA,
I“ A applied o a foreign corporation having an agent in England, in Okura & Co. Ltd
fo A0 ,;J?»r;w Abktiehole, IIEIJHJ I K.B. 715, CA; Thames and Mersey Marine Ir:".'.‘u-ru'n.t:f.' Co. v
] J:j Cu {.l'.-il4) 11 F[..T. 97, CA; Baillie v. Goodwin (1886) L.R. 33 Ch.D. 604). See also
Grﬁihle Co. Litd v Vulean Crucible Go, (L906) 23 R.P.C. 220, Lidedinhndtpraied
the liahility of one pariner where the other pariner has ratified the act of an agent done
i of his authority, see Keen v, Mear [1920] 2 Ch, 574,

ual trading as a firm—A single individual residing abroad and being a foreign 811/23
. mﬁ;":g a name ug]er than his own must be sued individually in rhm OWTl naume, even
ll:: has an office in England (St Gobain v. Hoyermann's Agency [1893] 2 Q.B. 96, CA; Tirylon
& o, Lt v, A Johnsan & G, [1917] W.N, 841), See ri.

~greeing to be served within the lurlsdrlntinn—_A defendant firm m.x;; B811/24
e dbself o1 the rules and rulings as to foreign firms by agreeing to receive service al
ct {'mt“;'?i‘vl‘ ?r:c T|1x€|1‘iﬂ"“"-'-"""' (77,.«;-;-_«.!;": Sulphar anid Cofsper Ca. Ltd 1. Societé des Métax (1889)
A Montgonery Jones & Co. v, Liskenthial & Co. [1898] 1 Q.B. 487). But an agreement
& ~owst shall have power to orde service on the forcign firm, even though the case is not
9,11, is of no 'cl:klect. The jurisdiction of the court as to ordering service oul ufr the
iia cannot be extended by agreement (British Wagon Co. Ltd v. Gray [1896] 1 Q.B. 35),

, m against a foreign firm—A foreign firm suing in the Hong Kong court is 81/1/25
FEtE'::E!.a:i ctﬁl?lmrcia.im leaded against it, even though the nature of the counterclain is
a5 to preclude the possibility of bringing an action upon it under O.11 ( Griendtovesn v,
b Co. (1892) BT.E.R. 231).

Limit partnerships—The Limited Parmerships Ordinance, Cap. 47 (Limited Pa;l'l'l.‘lcl*\ihlp:f 811/28
| Waumumcs the formation of limited partnerships—l.e. firms trading in a 'I'_lrl:{':lnl?llﬂlltj
ane or more “general partners” whose liability is not limited, and one or more. *llm-m':-_l
" whose li:ihiﬁly is limited to a stated amount which they contribute as c.;\[:u*m‘ . ‘_.'md d
which they are not liable, provided the pannership is duly registered as prescri r.A,

the nanies of the Timited parners and the sum contributed by them :mgcuwely.
jarate body may be a limited partnership. See w8, 4, 7.8, f.'!_pt' (;\‘p._ﬁ'? (ss.+l._5|, 8, ,h}ﬂ)_ e
timited parmership must be registered with the Registrar of Companies. On pat 'tncr.a ;p} 51‘1) &
wound up, see .5 n, “Dissalution or winding-up of limited partnership”, para.81/5/ Al
he Limited Parmerships Ordinance, Cap, 37 is silent s o the procedure to he aclnptpcl i
by or against limited partnerships, and the [ollowing suggestons miay be found useful:

Suing or being sued—The expressions “firm”, “firm name” and “husiness” rne:m the m:_'lmé 811127
case of limited partnerships as in the case of ordinary partmerships defined by Is.A_aq &
tnership Ordinance, Cap. 38 (4(1) and 545 of the Partnership Act 1830). Limite
hips bl‘dil\:inru. Cap. 57, 5.2 (Limited 11u|-uw|-shilpﬁ Act 1907, 5.3). They therefore nqn::e
iin: this rule as to suing and Imin(imetl. in the name of the frm. It would seem H.m} a 11111_1“1:1«1II
hilﬁ. being registered as such, could only sue or he syrd in the firm name, "“f Lm.' Ir_
opt the alternative open o ordinary pzn'nwrs_luEs of suing in the names of th [:;11_anf.r:i
) the description “trading as ——; nor could it be so sued. It hardly seems that lll?&l.{(:
could he properly imported into an action by or against the firm, L!u.\ll;gl':, after
ni tln:E n'iigﬁt he made liable (0 execution: sec rh n, “Limited partners, execution
1

sU para /5/14.

(2) Sarvice upon—From the terms of the Limited Partnerships Ordinance, (lgp.‘f?'?_lr wuulc{ 81/1/28
that 1.3, applies to service on limited: partnerships, subject only 1o one !xmrmu.u_n. The

method of service prescribed by that rule, namely "upon one or more of the partners,

apparently be read as excluding a limited partner, The Limited I.-‘:ntncmln’l:)ﬂ Ui-dmmELf:

, 4.5 (Limited Parinerships Act 1907, 8.6), provides that & limited partmer §I:al n?hu o

n the management of the partnership business, and shall not have power to bind the ; ;-rn .

Id appear [rom this that if the limited partner cannot bind the firmn, nclt.l'_u.-r cail the Irm

lind by service of legal process upon him, Therefore the writ should be served only on the

eral pariners, or the person in control of the business, not on the limited partners.
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8 :
ididad l'lt!'.{alii:ﬂflf ?f:’ﬂ?ﬁ??ﬁgrsﬁiﬁfﬁiﬂ:gmﬂed partners—Rule 4 provides.thy
A sl iy “Oge service individually in their '

the preceding n. (2) a limited paruuer'ian:;:c‘:’r"l;inixlclidlt.t\::sh;f::lz Tu”l:ﬂ L:‘::n s

yit, of the trial of an issue as o whether a person whose name had been disclosed
artner i the firm at the time of the aceruing of the canse of action (Abrahams & Co, v,
Prermeatic Tyre Co, [1905] 1 KB, 46, CA). Where a frm is sued in the firm's name and a

;I:::It; w;‘);lﬂ :I‘;n:-;ir::jca}"_ i I:.h:ﬂ ne;r.! as ":-vtr_ry trade, occupation or rofession” T‘ay Pt
ey .m}itffrl S adi Ot e o 7]'1 SR, r_]l:_l"l_emhfp neliviclual appears ag the sole parmer, the plaintiff is nevertheless entitled to an order,
has been held LI'I:ZI.I _P”' A 1907, 5.3)_ which does nog Appeur o include rlr:? s e I e Ty
. any one partier in a firm sued ma himsell defend on I)ﬁ?i;'“qu .
. “half

In.'j"l)cil%ng(t_". para.8l/4/6. Whether this can be apiy e
gy ':I:.J‘“"';‘::“ rﬁ';';::::l:;ddl(‘;t:xwi; \l\ri‘sh_c_fs 1o dcknﬂ,\lll.e&]g:nﬁl::.r‘l;éfrf o ;_,:‘Ig b E‘Iﬁm&‘s : vice of writ (O.81, .3) . g
“Limited parmers, execttion sl DUt is f_c_r’;llbt:‘r_m if'it would be to his interest 1o (1) Where by virtue of rule 1 partners are sued in the name of a firm, 81/3
partner in the defencant firm”. + parail/5/14. He should describe himself o it may, except in the case mentioned in paragraph (3). be served —
(a) on any one or more of the partners, or
(b) at the principal place of business of the partnership within the
J'urislii(:ﬂﬂ'l'!, on any Ecrscm having at the time of service the control
~ or management of the parmership business there, or
(¢) by sending a copy of the writ by registered post (in accordance with
Order 10, rule 1(2)) to the firm at the principal I;)lacn of business
_ of the partnership within the jurisdiction; (L.N. 165 of 1992)
subject to paragraph (2), where service of the writ is effected in accordance
is paragraph, the writ shall be deemed to have been duly served on the
, whether or not any member of the firm is out of the jurisdiction.
9) Where a writ is served on a firm in accordance with paragraph (1) (c)—
(a) the date of service shall, unless the contrary is shown, be deemed
.0 be the seventh day (ignoring Order 3, rule 2(5)) after the date
on which the copy was sent to the {irm, and

sip Dlgcluﬂl.;rz of rjnartners’ names (0.81, r.2)
— ny ¢ tfendan[ O an action h".
; ; rought by par : :
a . i ners:
o i Tt 1y oy o, sl o e
i -1 to turnish the defendant with a wri :
: ; s : itten st
E?;u;l ﬂt.;':d t[?laces }nf lc‘j:clence of all the pcrscmsc who vtgrjt;;ﬁ?ﬁ L0
i : € ume when the cause of action ac L
7 : : " ‘crued; and if (h
(E]?(?]( ({E‘;l‘ r?:lt]l: 3}&1[:3:_};]‘ may order the plaintiffs or their solic?tg? to
sl et Such a statement and to verify j . )
may be ‘ i & : : erily 1L on oath
m‘;}; ]:Lh‘ipf‘-‘“-ﬁl‘éd in the order, or may order thatfy('urther proggegEhE 4
) W?l stayed on such terms as the Court may direct. -
Ao g nnlﬂ?f- g;enagsmes_of the partners have been declared in COTH
Ehrit {pe der given or made unde . : :
shall continue i s I paragraph (1), the proge L . - ; .
would |,.wé l;‘i::eg]ff ?Iame of the firm but with the sarme’mnsgm : ¢ \b) any affidavit proving due service of the writ must contain a
v Nsuec ! ; L ' : i
been named as pla imiffc:t“ P‘i“‘fﬂﬂﬁ whose names have been so de::_l] : N statement to the effect that— _ i
() Paines E‘“)‘--'l :;LUL Wr1L, ‘ i J (i) in the opinion of a deponent (or, if the deponent is the
Agmings a'r[}i‘-x eil’:;‘ } sh h'd_ve effect in relation to an action i * / plaintiff’s solicitor or an employee of that solicitor, in the
braisgh tphy p'ltlllur:= :& l?nna:}rre of a firm as it has effect in relation toa O ] opinion of the plaintiff) the copy of the writ, if sent to the firm
e deE - € name : ! by, . g e n
references to the defendant T t:f a 'ﬁnln but with the substituti at the a..derss in question, _w11] have come to the knowledge
And e deend a0t d the plaintiffs, of references to the pla 2 of one of the L‘Ecrscms mentioned in paragraph (1)(a) or (b)
P e m::d spectively, and with the omission of the Word i mthm 7 da);s £ crcaftxell;. and . i WLl
i 1 ¢ Co y Ol the writ has not been returned to the 1') amfi
through the post undelivered to the addressee.
3) Where a partnership has, to the knowledge of the plaintiff, been
gLl ol e ; 8 P ;
olved before an action against the firm is begun, the writ by which the
on is begun must be served on every person within the jurisdiction
ht to be made liable in the action.
Every person on whom a wril is served under paragraph (1)(a) or (b
1 palaprap
it at the time of service be given a written notice stating whether he is
d as a partner or as a person having the control or management of the
nership business or both as a partner and as such a person; and an

the time when the caise of et Jon 4 writ'i A { s o
1 £ e : : : on whom a writ is 30 served but to whom no such notice is given shall
ek o theae ction acerued, and in defaull an arder may be obtained comp decmed to be ;El'vgd s a4 partner. 5

Order 81, .2 arises because 081, 1] is i

 Order ¢ wises because O.81, 1.1 is 4 rule of edural convenience it

M:‘li::ln::::'_sl;ﬁﬁl}llﬁ'ld ;“ the fifm'y Bathe 1 whecie o lxjnﬁcici;r?:];:?\q?:::;??t.;v?ere i ) - History or Rute—Amended by S.1. 1979 No. 402 and S.1. 1982 No. 1111 8131
Fﬂﬂﬂ‘%j l H' Il{th aintiffs or defendants as the case ma be (Kao, Lee & ¥ hmk H t!“:’ &
Gt 1A iy R 125 at 134, 135, 120097 3 HLK.C. 398 nt 981, pot aia oo 1oL dan
I 6 action s d3e Mer Lin 120051 T HRLRD. 951 a 289), Ses phia 817108, o

a pu{mwn; ‘u::a ;r;:u::g;::::wi;!::gtcd gmrmumh_ipt this rule would l:p ear to ‘Lcl inupplica
it AcLElys'jﬂ’?. S-H;z‘m er the Limited Partnerships drdimmcc, Cap. 87

i

B121  History oF Rurp—thi : :
i F RULE—This rule is taken from the: former Foelich B e L.
:",,'1,;"-[’2'“[1_(_‘ been taken from the former O.484, 1;“ llrj;ml;l:_zl"ug:lm'h dm? ( (Revii 1962, 081
4 na, trom the Common Law Pracedure Act 1859 57 v and 18 derived th augh RS

81 Effect T :
212 dgﬁnﬂmm f:r ::[I;a—l!u_- effect of the rules is as follows: (1) under pzias-£1) and
and addresses ufu£;):}1: plaintiff j‘l”‘ll}- even if it is out of the _iur‘is'rmn-iun mdgisc
; 5 b e partners at the time when the cayse of &ors ; r
the issue of the writ) and. } when the cause of &
: and, in defanlt, an ord G .
R g ek + 4 el may be obiained o i .
brough by e pnei o i omplied it the acion cantim o f e
4 : 15§ (=) under par (%) it en: : ) q e,
firm fo call upon the defendant firm 1o di.-zclom'.lmc :E-‘Jnlcseﬂfc?‘féc?rﬁ?;f’g fillxlm ea deﬁ ‘

(D, '
ose the

ication of rule—This rule was taken from the former English RSC (Rev,) 1962, O.81, 3, 81/3/2
had been taken, as to paras (1) and (2) from the former O.48A, .3 and as to para.(4)
1 the former O.48A, rd.
rule only applies where the writ has been properly issued against the [irm in their firm
nder 1. Therefore it does not apply where the firm does not carry on business within the
clion; a foreign firm not carrying on business within the jurisdiction cannot sue or be sued
irm, This rule provides a mode of service within the jurisdiction, on firms trading within the
diction, whether the partners reside within or without the jurisdiction. Therefore, it does apply
e the business is carried on within the jurisdiction, and it is immaterial that the pariners are
i -lhe\iuﬁsdit:t.inu s0 far as service on the manager is concerned. Therefore, l.hr)ugh all the
1eTs reside and are domiciled out of the jurisdiction, service ugun a pariner emporarily within
diction is a sufficient service upon the firm (Follexfen v. Sibson (1885-86) L.R. 16:Q.B.D.
Wetght Lid v, Clark & Co. [1891] | Q.B. 552; Warcester City and Gounty Banking Co. v. Firbank
Co, [1894] 1 Q.B. 784; Hobls v. Austratian Press Association Ltd [1933] l"ﬁ_B. 1, CA). S0
ould be service at the principal place of the parmership upon the person having the
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i Tnhfc"llwﬂﬁ:nh;gid:ﬁ:i;;’g;fu‘uun ;u._-cmzﬂ.lt‘l :;inr(l;ugi’ Lll:; «?ﬂiﬁm [tl c:l}ﬁcprlﬁ:;tl‘fr?: (;Eft::
the case may be, should showmd:lf;l"lgﬁsg:? ;::m r ‘ﬂ‘.-}uumably it :h; i
C‘.!‘Q: x:r;-::m( }ﬂ?krdtd;&{:;n ;11;1 é‘-,-"}?,“ﬁff l¢irt.|-a|-_=}:'rs l::::[::s:nc'-ll:; ?ﬁi::.ﬁufl?rﬂﬁr for discovery
names of the partners in (he plaintiff Ilrm??ﬂ‘:y i: ilr: ;;‘:?:w:f“f_\d:;ﬁ:L‘:Bql):r?:;q-iﬂnﬁfu
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