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I. PRELIMINARIES.
fmjmm ATTENDANCE OF WITNESSES, PROLGUCTION OF DOCUMENTS, ETC

(1) Witness orders in cewamittal proceedings

i

b!

1

Ovlinance (Cap 227), section 84 .

@ preliminary inquiry the tugistrate shall in respect of any withess examined by 8-1
gther than the accused and any Wi ess of his merely (o his character, make an order in the

heel ferm requiring the viiness 1o attend and give evidence at the trial of the accused

Court of First Instance.

it appears o e magistrate, after taking into account any representation made by

d or the prozecates that the attendance of any witness at the wial is unnecessary on

d that the evidence of that witness is unlikely to be required or is tnlikely 1o be

W witness order o be made by the magistrate in the case of that witness shall be a
conditional order, that is 1o say, an order in the preseribed form requiring the witmess
~toattend the trial if notice in that behalf is given to him and not otherwise; and

(b) il & witness order other than a conditional order has previously been made by the
magistate in the case of that witness, the magistrate shall direct that that order he
treated as u conditional order,

magistraie—

on committing an aceused (o rial shall inform him—

(i) of his right 1o require the attendanee at the wial of any witess in respect of
whom a conditional witness order, or an order reated as.a conditional witness
orcer, has been made; and

i) that the accused should inform the Registrar not less than 10 days before: the trial
. ithe require:a such a witness 10 attend; and ‘ :

e determines not to commit the accused for trial, shall cause notice to be given in
. ‘.ﬂ'lé prescribed form to any witness in respect of whom a witness order has been made,
~ informing the wimess that he is no longer required to attend.

W) In this section, “witness” includes a person whose written statement is admitted in
¢ under section 81A.
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58-2 OraL TESTIMONY OF WITNESSES

Notes on section 84, Magistrates Ordinance

8-2 A summons obliges the withess not only (o attend, but also 1o testify: Chy py
Al-Gen [1984] HELR 411, CA, concerned o subpoena ad testificandiom, whicly wag
in respect of criminal proceedings by s 38A of the Criminal Procedure Ordjy

Section 84 does not apply 1o the accused or any defence witness as 1o ehgp

Summons or warrant for wilness

Magistrates Ordinance (¢ ap 227), section 78

' 8-3 78.~(1) If it is made 1o appear o a magistrate, by any credible wilness, thag any
likely 10 give material evidence on the part of the prosecution the magisirale tnay

” attendance of such person in the manner provided in Part I for enforcing the aglp

| witness under the summary jurisdiction of such magistrate.

I (2) If; on the appearance of such person so summoned, he refuses 1o be
oath concerning the matter of the charge, or refises to take such outh or havin

H oath refuses to answer such questions concerning the premises as may then be gy

\ magistrate may, by warrant under his hand and seal, commit such person 1o prison

ﬂ remain and be imprisoned for 2 months, unless he shall in the meantime g

| ‘ examined and (o answer concernin g the premises.

A magisirate may refuse (o issue a witness sumim
evidence which the intended witness would give is titerial 1o the issues a irial

| be: said to tend 1o support the case of the party scebing to call the wimess: sep
| Au Kuwok-kiten and Others [2010] 3 HKLRD 87 %01,

0% unless he i satisfied

(2) Summons to wisness to attend Court of
‘ First Instanee or District Court

Criminal Bracedure Ordinance (Cap 221), s 34

Summons to wilness to attend ot of Ferst Instance or District Court
8-4 34.—(1) For the purtiose of any criminal proceedings before the court a summans g
the person 1o whongitis directed 1o attend hefore the court and give evidence or pro
document or think Specified in the summons may be issued out of the court, I
(2) Iany pesson in respect of whom a witness summons las been jssued Applics
out of which the summons was issued and satisfied it that it cannot give any material
as the gy be, produce any document or thing likely (0 be of material evidence d
may cwecithat the summons shall be of no effect. o
(35 here on any such application a direction is given that a witness summons shall
cffecs, the person at whose instance the summons was issued may be ordered to pay |
orany part of the costs of the application. :
(1) Any costs payable under such an order shall be 1
and paymient of those costs shall be enforceable in the 5
costs made by the court in a eivil case,

(5) A witness summons shall continue 1o have

at which the attendance of the witness is required.
(6) In this section “court” includes the District Court,

axed by the proper officer of
AMme manner as an order for

effect untl the conclusion of the p

Criminal Procedure Ordinance (Cap 221), 5 35

Witness to be notified of date of hearing in Cowrt of First Instance ]
8-5 35.—Where a person is the subject of 4 witness order and a date s set for the tri

his attendance is required, the Registrar shall cause to be served upon him notice in
of the date and time, and of the place, ar which (h
witness order,

dt person’s attendance is required uad
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PRELIMINARIES §8-8

3) Summons to witness to attend magistrate
court hearings

1 (et) Statule
i
; i Magistrates Ordinance (Cap 227), 5 21
e
i
§ (18 Lo eitnesses

u,iikr.ly 1o give material u\fidunce on behalf of the complainant or mlormant or
the magistrate: shall issue his summons w such person, under his hand and seal,
t be and appear ai—
time and place as specilied in the summons; and
i gme and place as may be directed in stich manner a8 is s]:m;il'led in the
HAmons,

sirate 1o tesfy what he knows concerning the matter of the complaint or
! ﬂmwnded 44 of 1962 section 2; 549 of 1994 sections 4 & 6)
v person 4o summoned refuses or neglects to appear as required by the summons
exuse is offered for such refusal or neglect, then after proof upon oath that the
served on such person, either personally or by leaving the same for him with some
last or most usual place of abode, and that a reasonable sum (where, in the
the magistrate, necessary) was paid or tendered to him for his cos or expenses in
it shall be lawful for the magistrate before whom such person shouid nave appeared
arrant, undet his land and seal, 1o bring and have such persor at v time and place (o
entioned before a magistrate—
fo testify as aforesaid, unless the complaint or informatiod & been dismissed; and
show cause why he should not be punished under fubscztion (5) tor his refusal o1
. neglect so 1o appear, . _
the magistrate is satisfied, by evidence upon oath, ina it is probable that such person
atend to give evidence without being compeiiad 1o do so, then, instead of issuing a
it shall be Jawful for him to issue his warr: i the first instance.
yem having come before a magisiaie whether voluntarily or in obedience 10 a
o having been brought before him by warrant or otherwise shall refuse to be sworn
sworn shall without just excuse 1etuse to answer such questions as shall be put to
ting the premises, the magisteats may, by warrant under his hand and seal, order
¢ imprisoned for 12 months nless he in the meantime shall consent (o be sworn and
concerning the premises, o he may impose upon such person a fine not exceeding

at

»

jagistrate before whom a person is bronght pursuant to a warrant under sub:
() miay, unless suchpeson satisfies the magistrate that he had reasonable cause for his
: ¢l 10 anpedias required by the summons, impose upon such person a fine not
5,000 axd wider him to be imprisoned for a period not exceeding 12 months,

n section 21, Magistrates Ordinance

trate’s power 1o summons a witness is deemed to include the power to

and require a withess 1o produce to such magistrate, books, plans, papers,

articles, goods and things likely to be material evidence on the hearing of
Anformation or complaint: § 22

: v,',"_'.‘ (b) Grounds for setting aside witness swmmons

‘.’Il.

under section 34 of Criminal Procedure Ordinance

o

it has an inherent power to refuse to issue a witness summons under s 34 of

inal Procedure Ordinance if it considers the prospective witness cannot give
il evidence: R v Morley [1988] 87 Cr App R 218 (CA), construing the equiva-

legislation, See also Chu Pivwing v Att-Gen [1984] HKLR 411 where it was
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8-9

8-10

§8-8 OrAL TESTIMONY OF WITNESSES [

held that the Supreme Court had an inherent power to prevent an abuse of its ppgg
which extended to setting aside a subpioena ad testificandum where an undertakipg
been given by the prosecution that it would not call that witness, The Summons i),
set aside if the judge considers that the request is ‘irrelevant, fishing, speculative
oppressive’; such power of the court is to be exercised only sparingly: Hsin ¢ ;
struction Co Lid v Kowloon Wharf & Godewn Co Ltd [1986] HEKLR 937, However, itis g
an abuse of process for the prosecution to call a wimess whose testimony was
discredited in another trial: R v Wong Muk Ping [1985] 2 HKC 711,

Lack of particularity

In R v Milyer (unrep., 5 July 1993, CCC (indictment no 921602) (HH] Laughland O
it was held that a summons must specify the document or thing required to he
duced with reasonable particularity. The document must be admissible and Ut ejthey
be individually identified or idenrilied by reference to a class of documents o things ‘
which eriterion the recipient can know what obligation the court places on him, A s
mons is not a proper and effective order if it requires the recipient to make judgm
for example, of relevance or weight. It is only where there is a lawful and effecti
of the limited powers under the legislation that any question of the consideration
particular documents in regard io public interest immunity falls to be considered,
18
Inadmissibility Vi
o
A summons requiring the production of material tHatis not priima facie admissible :
liable to be set aside: R v Cheltenham [J, Ex J Secretary of State for Trade [1977] | WLR 45,
DC. The court quashed a summons served on an mepector appointed under 165 of
the Companies Act 1948 to produce transiripts of evidence and other materials
obtained during the course of the investigadon, The material was not Prima faciead
ible since it was required only for use in Ciossexamination to contradict Statements
witness might make in reference to wha, iie had said previously. P curiam: even if the.
evidence was material, it should pot Le produced because the public il‘llﬂﬂ.ﬂit‘ in I
taining sources of information i respect of an inquiry of the kind carried out unde
section 165 would outweigh the private disadvantage of non-disclosure of the eviden
In Re Barlow Claves Gilt Mawagers Ltd [1992] Ch 208, Millett | dealt with an application
by the liquidators of a tsmpany for directions concerning a witness summons under
equivalent English legisiation, with which they had been served requiring production
of anscripts of interviews conducted on their behalf with varions people, many of whom
were to be called by the prosecution in the eriminal proceedings. Although his Lords
reviewed the niinciples involved, his directions were confined to directing the liquidators
to apply te the court 1o set aside the summons on the grounds that (a) the transcripts
were not material evidence; and (b) public interest immunity attached thereto. )
On the liquidators’ application to the Gentral Criminal Court, Phillips | ruled thi
the summons should not be set aside: R v Clowes 95 Cr App R 440. His Lordship did nol
purport to depart from any of the principles in the Cheltenham ] case. However, he
distinguished Cheltenham JJ. (a) in relation to admissibility, on the ground that the trai
scripts fell within s 24 of the Criminal Justice Act 1988 (which makes aclmissible .
ments in documents created or received by a person in the course of a trade, busin ¢
profession or other occupation where the information was supplicd by a person who
had personal knowledge of the matters dealt with); (h) in relaton (o abuse of prmﬂt
on the ground that he was satisfied that the transeripts were likely to contain mate
not disclosed in the witness statements or subsequent Department of Trade and Industn
interviews of the witnesses, and that the defence was likely to want to put this mate
in evidence as part of their case, and, therefore, it was not just a disguised atte %
at discovery for the purpose of digging up material for crossexamination: and (e wﬁ
relation to public interest immunity, his Lordship had balanced the competing con
siderations and concluded on the facts that the interests of Jjustice demanded Lh‘atﬁfﬁ
transcripts be disclosed, 1
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gier. 11 PRELIMINARIES §8-14
Dty Magistrates” Court, Ex p B [1996] AC 487, the House of Lords was con-
597(1) of the Magistrates” Courts Act 1980, which refers to the production
sof any document or thing likely to be material evidence™. It was !Ilfl.(‘l that s 97 contem-

Jates the pi oduction of documents that are immediately admissible per se and not
more; it may not be used to obtain discovery n_l'(‘lnnum{nl&}lmt might, o1 mig‘l.n not,
upon c"xaruimni(_m, prove 1o be admissible. The law Tl.‘li:llllllg to the prod.l‘wtmu of
documents by third parties was untouched lJ}"tl('\.’rjl(‘rl,)l]l(‘.’-['ll‘!’- in the law |':".l;1l‘|n;.__-‘lm the
|.1msecuLic.m'5 duty of disclosure. See also s 52 of the (']rl_l‘nim\! [“1'()(‘@1‘.llll‘ﬂ‘()I'(llllill'll'.'l.’
(Cap 221). See further R v H(L) [1997] 1 (;1' App R 176, Grown Court (Sedley J) (a
summons cannot be used to compel production of documents merely because they are
fikely 10 afford or assista relevant line of inquiry or challenge).

In B
cerned with

Immateriality

Pvidenice is material if it is relevant to an issue in the case: see R v Reading [f. Ex p
Rethshire County Council [1996] 1 Cr App R 239, DC. Where the recipient of a summons
asserts the immateriality of the matter sought, the judge may either accept that assertion
or loolk at the matter himself, The course to be adopted is a matter [or his discretion:
Ro W(G) and W(E) [1997] | Cr App R 166, CA. If the claim that the matter was immaterial
was suspect or implausible, the judge would no doubt look for himself. On the other
hand, he might regard an assurance from an independent competent member of the
Bar as sufficient reason for drawing the conclusion that the matter was invelevant. In R v
HiL), above, Sedley | (sitting at first instance) said that a person apphing (o set aside a
summons should “weed” the documents where they are copions-vo_remove anything
that 1§ plainly incapable of having a bearing on the: issues,

Public interest immunity

The recipient of a witness summons may object o the production of the matier
sought on the grounds that public interest impunity attaches thereto: see B 0 Milner
(above, §8-9); R v Chellenham []. Ex p Seeretary o Sate for Trade (above, §8-10): R v Clowes
(above, 88-10); R v K (Trevor Douglas) 97 Cr app R 342, CA; and R v WG) and WiE),
above, §8-11.

Where a claim to public interest immunity is made, it will be the duty of the judge to
inspect the matter: R v K (Tievor Dewics), above,

To determine whether a clainv-ta public interest immunity should be upheld, a two
stage test applies: (i) Does public interest immunity in principle attach to the matter in
question? See §812-33 ¢ s below, (ii) IFit does, should the claim thereto nevertheless be
overridden in the inter:tsof justice? This involves a balancing exercise (as in the case of
a claim to public inséress immunity made by the prosecution): see §§12-35 ¢f seq, below.

As to whether there is an entitlement o make voluntary disclosure of matter to which
public interest immunity attaches, or whether there is a duty to assert a claim thereto,
see below, §12-43,

(c) Abolition of subpoena
Criminal Procedure Ordinance (Cap 221), 5 38A
38A.—No subpoena ad testificandum or subforna duces tecwm shall issue after the commence-
ment of Criminal Procedure (Miscellaneous Provisions) Ordinance 1981 (59 of 1981) in respect

of any eriminal proceedings for the purpose of which a witness summons may be issued.

Privilege of witnesses from arrest

A person subpomaed as a witness, or in respect of whom a witness order has been
made, either to prosecute or give evidence, enjoys a privilege from arrest on civil pro-
cess whils attending the court, not only on the day mentioned in the subpoena, ete, but
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FIREARMS AND OFFENSIVE WEAPONS
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I FIREARMS
A. INTRODUCTION

Introduction

“The unlawful possession and use of firearms & wenerally recognised as a grave source of  25—1
';chn%er to society. The reasons are obvious. Tire ms may be used to take life or cause seri-
ous injury. They are wsed o further the commission of other serious crimes. Often the
ﬂinhms will be those charged with the éafercement of the law or the protection of persons
properiy. In the conflicts which Gesur between competing criminal gangs, often related
the supply of drugs, the use and-possession of firearms provoke an escalating spiral of
nce. Where imitation firessias are involved, the risk of life and limb is absent, but such
weapons can be and often ave wsed to frighten and intimidate victims in order (o reinforce
unlawhal demands, Suchtimitation weapons ave often very hard to distinguish from the real
thing—for practical, pirpases, imr(:&sihle in the circumstances in which they are used —and
vigtim is usualiv as-anuch frightened and intimidated as if @ genuine firearm had been
edd. Such victions are often isolated and valnerable. Sometimes the firearm involved,
though genuine, has been disabled from firing, or cannot be fired for want of ammuni-
- tion, In such cases again the risk to life and limb is absent, but the risk of use to frighten or
intimidate remaing, and the weapon may be used in earnest on snather oecasion [per Lord
gham CJ in /v Avis and Others [1998] 1 Cr App R 4201,

¢ Firearms and Ammunition Ordinance (1997) repealed and replaced the Arms
munition Ordinance (1981). Together with its subsidiary legislation, they con-
possession, use, ete, of arms, ammunition and imitation firearms in Hong Kong.

B. GENERAL DEFINITIONS AND PRESUMPTIONS
Firearms and Ammunition Ordinance, section 2
0 the Firearms and Ammunition Ordinance, unless the context otherwise requires, “arms”  25—2
| any firearm;

() an air rifle, air gun or air pisiol from which any shot, bullet or missile can be
‘ discharged with a muzzle energy greater than two joules;
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25-4

25-5

25-6

§ 25-2 FIREARMS AND OFFENSIVE WEAPONS

e

(c) any portable device which is designed or adapted o stun or disable 3
means of an electric shock applied either with or without diree confact
Il(f'l‘!iﬂn:

(d) any gun, pisiol or other propelling or releasing instrument from or by
projectile containing any s or chemical could be discharged;

() any weapon for the discharge of any nexious liquid, gas, powder ot other simi
(including an aerosol containing any noxious liquid, gas, powder or o
thing whicl is not in general trade or domestic use in acroso form);

(F) any harpoon or spear gun, however powered; .

(g) any other thing declared by the Chief Executive in Council in regulations e
section 52 to be within the definition of “arms” for the purpase of this Orli

(h) a component part used or intended to be used for the discharge of a miss]
of the arms coming within the foregoing paragraphs, and any ACCessary to g
designed or adapied to diminish the noise or flash caused by firing the sime, by
not inchide —

(i) any “cartridge-operated fixing 1ool” as defined in regulations ltla.ﬁmg
made under the Factories and Industrial Undertakings Ordinance (Ca
(i) any slingshot, catapult, bow or other similar weapon, wriless the sane iy
by virtue of regulations referved o in paragraph (g):

=

The Firearms and Ammunition (Declaration of Arms) Regulations made
section 52 of the Ordinance declares a crosshow with a draw weight of mare
kilograms to be within the definition of “arms” in the Ordizance

Inclusionary provisions—section 2(4) ;and section 2(4A)

An article, which would otherwise be within-\we definition of “arms”, s
excluded from that definition by reason orlyaSihe fact that it is defective
repair nor by the fact it has been modified i adapted so that it is (a) capable o
but not capable of discharging a shot\utier, missile or other ammunition;
impracticable to restore it to working-cder: see section 2(4) and section 2(4Aj
Ordinance,

“A component part used or intended to be used ...” b
A component within section 2(1) (h) means a part that operates in conjunct
ather parts, so as in combination to make an effective entity. A magazine was
an integral part of €3t and was a component part used, and intended to be
the discharge of 4 ntissile. The phrase is not to be interpreted 100 restrictivelys
Chen Ming-tin [ 1990] 2 HKLR 690,

“Firearm”

i

“Firearm” means a lethal harrelled weapon of any description from which
bullet or missile can he discharged.
Whether a weapon is a firearm is a question of fact. Accordingly the re
do not establish as a matter of law that a particitlar type of weapon is a firearm
v DPP [1989] Crim L R 865, DC, where the court declined to treat Mmm ‘
(post) as authority for the proposition that all air guns are lethal weapons,
In ruling that a can marked “pepper gas” fell within the meaning of
Court of First Instance (Deputy High Court Judge Longley) in HKSAR v Robert
(unrep., HCMA 59/2009, [2009] HKEC 1175) said:

“A court can draw inferences from all the evidence. While the noxious quality of

could be proved by evidence of direct analysis the prosecution could also prove
ence [rom all the circumstances,”

ii[“eﬂla‘l'ﬂ

A lethal weapon is one which, when misused, is capable of causing il}i.l-lf!f:-
death may result: £ v Thorpe 85 Cr App R 107, CA, approving the test laid dow
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an [ 19607 1 WLR 13508, DC. If it is capable of causing more than trifling and
injury. it is capable of causing death it discharged point-hlank into a vulnerable

the body, such as an eye, and whether or not it was designed to cause injury is
ant: Moore v Cinoderham, above,

ﬂﬂd”

R v Singh [1989] Crim L R 724, CA, where there was an evidential dispute as to
er a flare launcher was barrelled.

which any ... missile can be discharged”

his phrase includes weapons which, although incapable of being fired, ean be
d or aliered to discharge a missile: R ¢ Freeman, 54 Cr App R 251, CA (starting
hich could fire bullets if its barrel were drilled), [ollowing Cafferata v Wilsim
13 All ER 149, DC.

3 prove thal a weapon is a firearm, it is essential to call evidence that it is one from
h any missile can he discharged or which can be adapted to discharge any missile:
v DPE, above, where the conviction was quashed in the absence of evidence that
e had been fired or was capable of being lired. Such evidence need not neces-
¢ come from an expert—it could also come from somebody who had seen the
n heing fired or who was familiar with the weapon and could inditate that it did
cand what its observed effect was when fired, #bid, although 1he absence of any
ence a5 Lo its firing effect was not fatal to conviction in Casile{ Lo DPE. The Times,
April 1998, DC.

I Wliﬁﬂﬂ,,

munition” means:

ammunition for the arms coming within sesagraphs (a), (b), (c), (d) and (g) of
the definition of “arms”;

ammmunition containing, or designed ¢radapted to contain, any noxious liquid,

gas, powder or other similar thing coming within paragraph () of the defini-

tion of “arms”;

grenades, bombs and other ke missiles (whether capable of use with arms or

not), and fuses, percussion-vaps and priming caps therefor;

a“cartridge” as defined'in regulations relating to cartridge-operated fixing tools

-made under the Factaties and Industrial Undertakings Ordinance (Cap 59);

) any thing declited- by the Chief Executive in Council in regulations made

under secticn 2540 be ammunition for the purposes of this Ordinance;

- ashot, bullet, missile or any other part of an article which constitutes ammuni-

- tion under paragraph (a), (b), (c), (d) or (e);

(£) any shell case or cartridge case,

but does not include —

i (i) a hand-grenade which can be used only for fire-fighting purposes;

~ (ii) 4 shot, bullet, missile, used or empty shell case or cartridge case, or any
o other part of an article which constitites ammunition under paragraphs
(a), (h), (), (d) or (e), which is used only as an article of personal, house-

hold, or office adornment,

iless the same is included by virtue of regulations referred 1o in paragraph (e).

Inclusionary Provisions—section 2(3),
section 2(4) and section 2(4A)

article, which would otherwise be within the definition of “ammunition”, is not to

tided from that definition by reason only of the fact that it has been used or it
Ot for the time being contain any explosive, gas, or chemical: see section 2(3) of
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25-11

25-12

25-13

25-14

25-15

25-16

§25-10 FIREARMS AND OFFENSIVE WEAPONS [CHap, 9

the Ordinance. An article, which would otherwise be within the definition of “qpy;
tion”, is not to he excluded from that definition by reason only of the fact that
defective or out of repair: see section 2(4) of the Ordinance, Stmilarly, an article
would otherwise be within the definition of “ammunition”, is net to he excluded
that definition by reason only of the fact that it has been modified and adapted 5o
itis impractical (o restore it 1o working order: see section 2(4A) of the Ordinanee,

“imitation firearm”

“Imitation firearm™ is defined in the Ordinance as any thing which hag;
(a) the appearance of being a firearm, but which is not within the definition
“firearm”;
(b) the appearance of being an air rifle, air gun or air pistol but which is nay witl
paragraph (b) of the definition of “arms™ i
(€) the appearance of being a grenade, but which is not within the definitio
“ammunition”, 1
The jury should be directed that they should consider whether the article had
appearance of heing a firearm, an air rifle, etc, when the accused committed the
ant offence. In considering whether or not the article had such an appearance |
time, the jury are entitled to have regard o the evidence of any witnesses who acn
saw the article at that time, together with their own observation «f the thing itself (if
available). The jury are not concerned with what the article 16oks Jike at any other g
see R v Morris and King 79 Cr-App R 104, CA: Tn that <Gse, two metal pipes bo
together with tape and carried by a robber under his clowhing so as to make them
like the barrel of a shotgun were held to be an imitadbnfirearm, L

“air gun”

“Air gun” includes a gun which uses a-canipressed gas or compressed pases as g |
pellant. '

The word “includes” in the definition-extends the meaning of the term beyond
ons where the propulsion is caused by, or derived from, the use of air

“air pistol”

"Alr pistol” includes\a pistol which uses a compressed gas or compressed gases
propellant,

The word “inicludes” in the definition extends the meaning of the term beyoned
ons where theizapulsion is caused by, or derived from, the use of alr.

“air rifle”

“Air rifle” includes a rifle which uses a compressed gas or compressed gases
propellant. _

The word “includes” in the definition extends the meaning of the term heyond
ons where the propulsion is caused by, or derived from, the use of air.
“Commissioner”

“Commissioner” means the Commissioner of Police and, in relation 1o any p
power, function or duty of the Commissioner under this Ordinance, means a
having authority pursuant to section 50 to exercise or perform it
“licence”

“Licence” means a dealer’s licence or a licence for possession,
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ace for possession™

il 1

g jcence for possession” means, subject to section 2(4C), a licence granted under
ll'l 97(2) or 20(1) (a) or (h).

er’s licence”

er's licence” means, subject to section 2(4C). a licence granted under see-

7(3) or 30(1) (b).

in” means: (1) o manufacture, store, sell, let on hire, part with possession of,
jmport, export, procure, purchase, take on hire, take possession of, transport,
pait, test, prove or offer to do any of the foregoing; (b) to expose for sale or hire, or

ave possession for storage, sale, hire, supply, transport, repairing, testing or proving.

Presumptions, section 24
il 1

! |’"' 0.—(1) Subject to subsections (2) and (8), any person who is in possession of an imitation

[ commits an offence and is Kable (o imprisonment for 2 years,

| (2) Any person who, within 10 years of being convicted of an offence™specified in the

I Schedule or of an offence ;Ildﬂl’ this Ordinance, commits an offence under subsection (1) is
liahle to imprisonment for 7 years,

WA pclrsun does not commil an offence under subsection (1) if he satisfies the magisirate

t—

(a) at the relevant tme he was under the age of 15; or

(b) he was in possession of the imitation firearm in s capacity as a person who deals

i in imitation firearms by way of trade or business_or as a servant of such a person

.",\. carrying out his bona fide and kawful instruczicus; or

" () he was not in possession of the imitatigit Srcarm for a purpose dangerous to the
' public peace, or of committing an offite or in droumstances likely (o Jead o —

™ (i) the commission of an offence; or

il (i) the possession of the imitation frearm for a purpose dangerous 1o the public

T peace, by himsell or any sihe person.

s

-+

ar 0 Lam Kwong W and Azother; [2006] 3 HKLRD 808; (2006) 9 HRCFAR 574,
r‘{m:ipal issue in this appeai is whether section 20(3) (¢), by placing an onus on a
dant, is consistent with the presumption of innocence (which is protected by art
of Basic Law and arv11(1) of the Hong Kong Bill of Rights (“BOR”) implement-
ng art 14(2) of thednternational Covenant on Civil and Political Rights (“ICCPR"), as
ed by art 39 of tie Basic Law) and with the tight to a fair trial (which is protected
hy art 87(2) of the Basic Law and art 10 of the BOR (art 14.1 of the ICCPR) as applied
39 of the Basic Law).

ection 20(1) of the Ordinance provides that a person who is in possession of an
tion firearm commits an offence punishable with imprisonment; yet section 20(%)
on to provide that he does not commit an offence i he satisfies the court of one or
of the matters stated in the subsection. Relying on section 20(3), the prosecution
led evidence to prove that the respondents were in possession of the imitation
firearm for any of the purposes listed in section 20(3) (c),

- The Court of Appeal (Stuart-Moore VP, Stock |A and Burrell |) resolved this issue by
g that there was inconsistency with the presumption of innovence and the right
fair trial, so that section 20(1) when read with section 20(3) (¢) was invalid and
ed their convictions, The prosecution appealed.

e Court of Final Appeal (per Sir Anthany Mason NFJ) in allowing the appeals,
shing the convictions and remitting the matters to the Court of Appeal to consider
1ether the proviso to section B3(1) of the Criminal Procedure Ordinance should be
lied declared that: section 20(1); in conjunction with section 20(3) (), should be
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read and given effect as imposing on the defendant an “evidential burden™ anj
apposed o a “legal” or “persuasive” burden of proof. Earlier on in the judgmen
Court of Final Appeal had stated: :

“A reverse onus, which places an onus on the defendant 1o proye all or any of the ¢
of the offence, aﬁ?em«s ta he inconsistent with the presumption of innocence he
allows the defendant to be convicted on Failing to discharge the reverse onus, even
the prosecution fails 1o prove all the elements of the offence heyond reasonable dony
the cases on reverse onus, # distinetion has been drawn between the ‘legal' or *pers

burden of proof and what has been called the “evidential’ burden. The distinction is imp
ant because an evidential burden (which is not, strictly speaking, a burden of proof
generally regarded as consistent with the presumption of innocence (T Mui ¢)

HESAR (2003) 6 HKCFAR 601, [2004] HKLRD 351 per Bokhary PJ and Lord Scott of
cote NPJ; R v Lambert [2002] 2 AC 545 at 563G, per Lord Slynn of Hadley; 5720 per
Steyn and 5898, per Lord Hope of Craighead; but ef. Downey v The Queen (1992) 60
(4th) 449)",

24.—(1) Any person who is proved to have had in his physical possession—

(a) anything containing arms or ammunition, or hotly;

(h) the keys of any haggage, briefease, box, case, cuphoard, drawer, safedeposit hox, sl
or other similar containers containing arms or ammunition, or both, shall, untl
contrary i§ proved, be presumed to have hael the arms or ammmimition, or both, i
case may be, in his possession.

(2) Any person who is proved or presumed to have had arms ov ammiition; or both,
possession shall, until the contrary is proved, be presumed to have ki'own the nature of
arms o ammunition, ot both, as the case may be. el

(3) The presumptions provided for in this section shall not Le sebutted by proof that the
defendant never had physical possession of the arms or amiiiiition, or both, as the case g
be. (Replaced 14 of 2000 section 12)

The wording of this section closely follows that of section 47 of the Dangerous Drugs
Ordinance (Cap 134). It is submitted that thé cases in relation to section 47 of (f
Dangerous Drugs Ordinance are relevant (¢ the interpretation of this section. Ghow
Bin v HKSAR [2005] 1 HKLRD 838, A-hivanese Businessiman was found to have
anti-riot handgun in a bag he presented for security screening prior Lo boarding a
at Chek Lap Kok airport. In conyidiing the defendant of an offence contrary to seetio
13 of the Firearm and Ammuritaon Ordinance, the District Court judge relied on
tion 24 of the Ordinance. The Gourt of Final Appeal (per Bokhary P) in etlluwli_lig
appeal on the “substantial abd grave injustice ground” made references to sectio
Even though references 1o 'section 24 were obita dicta, this judgment should also now
read together with e inore recent judgment of HKSAR v Lam Kuwong Wai and anoth

ahove. "

“Section 24 is 4 reverse-onus provision, Such a provision evokes consideration of the ﬁgﬁﬁ
a fair trial and the presumption of innocence constitutionally gnaranteed by arts 10 and |
of the Bill of Rights as entrenched by art 39 of the Basic Law, In Atlomey General 0 1
Kuomgkut [1993] AC 951 at p 972F—G the Privy Council spoke of what would ‘ofien

that is required’ when a reverse-onus provision is under constitutional challenge. Asto U
was there said that '[t|he court can ask jtself whether, under the provision in qygstig};.
prosectition is required o prove the important elements of the offence; while the d

is reasonably given the burden of establishing  proviso or an exemption or the Jike', Whe
4 reverse-onus provision goes so far as o presume the very gravamen of the offence, 1
construction and constitutionality will come under very close serutiny”. A

“In The Mid Chun v HESAR (2003) 6 HKCFAR 601 we cited the decision of the Hal
Lords in B v Lambert [2002] 2 AC 545 anel that of the Supreme Court of Canada i
o (1992) 72 CCC (3d) 1. We said (at pp 618]-619A) that [a] shifiing of the ¢
burden only may be safe from a constitutional challenge even where a shifting of the
hurden isell would be vulnerable 1o such a challenge”,

“1f5 94 is strick down, then one would, s evervone did at the wial, simply ignore the
il

tion ..."
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