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o 1 salvage agreement regarding it."* There are a few cases suggesting
powers may apply also to land carriers.'® The actual decisions
the latter type of carrier involve only claims to reimbursement and
petween principal and agent and so may only be examples of the
egory: they are further referred below in that connection. It is there
however, that they should in fact be attributed to the first category if
ry can be enlarged and re-explained on a broader basis than that of
by operation of law.
~at of the shipmaster selling, hypothecating or contracting for salvage
ship, (his can be treated as involving no more than the extension of the
of one who is already an agent in the full sense, for the master
has already in many situations actual authority, express or implied,
shipowner (or dcml:se charterer) to make normal trading c;‘mu*ucls.
reimburse St : where the action taken relates (o the carge, the master ag such has no
The dissimnill‘:gilqronbg:i,"cmptﬂr but its relation to a;::z’;?sig:f; confer  rjg h onship with the cargo owner; and it can therefore be said that the
4 category comprisi een these two cases is enough to indic - fmﬂ-1 the ‘ by the emergency created an agent where he was not before, and that
prising them both is unlikely (o - coate Immediatg : ire<special ules. Yet he is still agent for the shipowner, who is bailee
4-004 First category: the shi gpzgo: and although the shipowner may well have had no agency powers
?hipmaster, create:s fullﬁ ﬂpmmtgr. The hrst Category, based on th L s he emergency, his positiqn as Ibaile:e means that he ha:: a Ilegal
Internal aspects of the agﬂﬁﬁncy ‘m. thﬂf‘ it involves both the exg;ﬁ:]m e ship with_ the cargo owner which is in principle capab!e o_f giving rise to
tan create contraciy bindin c’: relationship. As to the external as and ' ers, which can bc’:_cxﬂrcnsed lhmu_gh the master, who is his agent. So the
shipowner or demise chartefu S“iﬁﬁﬂﬁmng rights on his pl‘incig:f?u?; - pificance of the distinction between ship and cargo is doubtful.
receive money and propert ;__ .E -SPDS.i[iUHS of his Pﬁncipﬂf’s 5 y
entitlement to reimburse i f.lls principal also. He has als Pumpa
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s determining necessity. The traditional rules applicable to the exercise
authority may be stated as follows. They derive largely from the
aster case, and it will be obvious later that they are in large measure
cable to the second category. Indeed in The Winson,'* discussed below,
iplock said that they should be confined to cases of the first category.'™

fa) It must be impossible, or at any rate impracticable, for the agent to
communicate with the principal. Some cases imply that communication
must be impossible,'® but this seems too strict: as long ago as 1851 Parke
B. spoke of the principal’s being unable to be “conveniently communi-
68: and see H, i cated with”,'"” and in 1895 Lord Esher M.R. of an “opportunity to
! See Hawtayne v, Bowrne ahove i oM R g1y of & W. 5955 consult”.'® In Springer v. Great Western Railway Co. Bankes L.J.
; il ! _ approved the phrase “practically impossible™'? and Serution L.J. spoke of

I * See 0. 3, ahove.
i ; f;:e Article 62,
e Glasgow (1856 i
u “Hmh (1880 16 CHD) i\;:h. 145; The Ausiralia (1859) Swap 480; Atlantic Mutuat 1 By,
The Gratitudine (1801) 3 1itgi utual Insurance Co,
(1864_) ) M[}D_PC NS .} -- Ch. Rab, 240: The Bg"dpar’ 18 |
9 CP. 331 at 337, Kiomeoy 116 Omward (I8T3) LR 4 4, g 5 2. 1o0-PC. 499; The Hamburg
(cases of bottomry, viz, by p:thgc:ghim & Co v Cassa Maritimg of G r:;";ll ;.TRaba:rr.\' (1874) LR
The Renpor (1883) § P 115, Ty o 0 8l50) 7) 2 App. Cas. 156,

Sc beluw. para, 4—004
==

5 B ] '
39 9. I

e

2 The Winson [1982] A.C. 939, Illustration 1. See below, para. 4-008,

‘FN!‘-’ Great Northern Ry Co. v Swaffield (1874) L.R. 9 Ex. 132 (stabling uncollected horse); Sims &
Co. v. Midland Ry Co. [1913] 1 K.B. 103 (sale of uncollected goods); cf. Springer v, Great Western

Ry Co. [1921] 1 K.B. 257.
" China Pacific 5,A. v Food Corp. of India (The Wingon) [1982] A.C. 939, Tllustration |, also

3 s 1" +
ﬂl!i:;.‘.l.lsn.:‘l::d 72::0;?0‘”' e Unigue Mariner [1978] 1 Lloyd's Rep. 438 Mlcstration 8 .
oblomsten (1866) | (71 ; e
124-126 -Ri 1 A & B 203 Seru { T
L . 293; Serut - AL 058,
; F‘l’ As to sale, sce Tromson v, Peng (1853) 8 o Charterparties Qist od.), At " "eg, Prager v. Blatspiel, Stamp & Heacock Lid [1924] | K.B. 566 at 571.
R, 4PC. 222, Acqarng V. Burns (1878) 3 Ex‘h‘]l),mz-gf';] 9 Australasian SN Co, v. Morse (lﬂ-’fﬁ; En;?ll'dg‘;zf el e N5 A g

fantic M,
Ulual Insurance Co, y, Huth, 0, 7 ".-'! Gwilliam v, Twist [1895] 2 Q.B. 84 at 87.
MI1921] | K.B. 257 at 265.
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hied parties: if this is an example of agency reasoning, it involves only
al relationship between principal and agent. Although in 1841 Parke B.
the acceptor for honour was, after the shipmaster, the only other
o of agency of necessity,* it is clear that the second category is not in fact
o the acceptor for honour. Thus it has been held that a carrier may make
+t for the stabling of an uncollected horse and recover the charges from
gnor’; that he is justified in selling perishable goods which remain
d and are deteriorating™; and that a salvor may warehouse goods on
of their owner at the termination of the salvage service and recover the
1t F doing s0.* These cases may in fact be examples of the first category: it
that these carriers made or could have made contracts binding the goods
s to third parties. The actual decisions, however, relate only to the internal
nship between principal and agent. It has also been held that an agent for
just‘tﬁed in shipping the goods elsewhere, even contrary to ins_tructions.
they were in danger because of potentially hostile conditions.* On the
hand it has been held that a bailee of furniture was liable in conversion
he sold it after fruitless attempts to contact the owner: though in this case
- 'hit necessity, as opposed to inconvenience, had not arisen.”” [t should
Jat in these cases the supposed agent may have no prior relationship
«hy; principal, as in the leading case of the acceptor for honour: but equally
already be an agent, and is at any rate likely to have some relationship
the person for whom he acts, such as that of bailee.

sg cases in the second category only give rise to internal rights, duties and
nces between the person acting and the person benefited, they are not
imilar to the negotiorum gestio of Roman law, which is a quasi-contractual
titution entitling the gestor, a person intervening in situations of necessity, to
ursement and also making him liable for acting inappropriately.™® As such
seem in the modern law more appropriately dealt with as part of the law of
mtion. The second category in fact contains a limited number of rather
cellaneous situations where the law of agency was pressed into service long
mm provide a way of dealing with problems which probably ought nowadays
f approached differently. The cases usually involve an inappropriate use of
agency reasoning, as in another context does the use of a notion of irrevocable
.
=
= Hawiayne v. Bourne (1841) 7 M, & W. 595 at 597.

'Q”Gmm Nerthern Ry Co. v. Swajfield (1874) L.R. 9 Ex. 132,
! ':'l:' Sims & Co, v. Midland Ry Co. [1913] 1 K.B. 103; ¢f. Springer v. Greali Western Ry Co. [1921]
1 K.B. 257.
i" The Winson [1982] A.C. 939, Mustration 1: see below,
 ®Tetley & Co. v. British Trade Corp. (1922) 10 L1 Rep. 678. See oo Liu Wing Ngai v. Lui Kok
Wai [1996] 3 Singapore L.R. 508,

¥ Sachs v. Miklos [1948] 2 K.B. 23; followed in Anderson v. Erlanger [1980] C.L.Y. 133, See also
Munro v. Witmott {1949] | K.B. 295 (similar facts). In Ridyard v. Reberts, (CA unreporied), May 16,
1980  bailee of ponies was held justified in selling them when the owner in breach of contract failed
16 remove them. In Coldman v. Hill [1919] 1 K.B. 443 at 456 Scrutton L.I. suggested that a hailes
of cattle from whom they are stolen ought, if he cannot contact the owner, 1o “act a8 agent of
necessity on behalf of and at the expense of the owner”, Sometimes stalute gives a power of sale: e.p.
unpaid seller’s right 1o resell: Sale of Goods Act 1979, s.48(3); Protection of Animals Act 1911, 8.7,
Ul?ghmed Goods and Services Act 1971 as amended; Torts (Interference with Goods) Act 1977,
8512, 13,

¥ See Buckland, Textbook of Roman Law (3rd ed.), pp. 537-538.
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“ibid. ot 268, And see Barker v. Rurns, Philp & Co. L1d (1944) 45\SR. ¢ NEW) |
(communication pogsible despite wartime conditions); Sachs v. Miklos [19481.2 K\B. 23, i
*'See The Choko Star [1990] | Lioyd's Rep. 516, Nlustration 2, alsn discossid below,
** For the meaning of “necessary” see Prager y, Blatspiel, Stamp & Eéacwek Lig [1924] | KB,
506 at 5T1-572; The Australia (1859) Swah, ABO; Australasian SN Sev Morse, n, 11 abov-'-{?:
Atlantic Mutual Ins. Co, v, Hurh (1879) 16 Ch.D, 474. And see Phelps, James & Co, v Hill [1891]

1 Q.. 605,

! See Burns, Philp & Co, Lid v Gillespie Brog Pty Lid (1947) 74 L.

where measures undertaken (in wartime) for security of ship and cargo

" Tetley & Co. v, Brirish Trade Carp. (1922) 10 L, Rep. 673,
* Sachs v. Miklos [1948] 2 K.B. 23,

* Prager v, Blatspiel, Stamp & Heacock Lid, n. 22 above, at 570; Tronson v Denr (1853) 8
Moo.RC. 419 gt 449-452; The Winsan [1982] A.C, 959, lustration I, discussed also below; Re F
(Mental Patient: Sterilisation) [1990] 2 AC. | ot 75, per Lord Goff of Chieveley,

* Re Bangue dey Marchands de Moscou [1952] 1 TLR. 739

™ Jebara v. Ottoman Bank [1927) 2 K.B. 254 (decision reversed | 1928] A.C. 269),

* See Goff und Jones, Law af Restitution (7th ed,), para. [ 7-006,

* See Mlustrations [, 2. Sec als

0 Goddard [1984] LM.C.L.Q. 255; but of, Grear Northern Ry Co:
 Swaffield (1874) LR. 9 Ex. 132,
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agency to create what are really property or security interests.*” The proble
this category should nowadays, therefore, be considered against the backare
not of agency but of a possible general principle of necessitous interyes
within the law of restitution.*

.4 that the act was justified; where the act had been forbidden by the
but this was not known (o the third party; and perhaps where the agent
sion that the principal could not be consulted.*®

English rules were much more elaborately worked out than the
Jaw in the United States, which has been content with the idea of
ﬁ-ncidgntal) authority to act in emergency.*” There is, however, some
lish case law which approaches the question of emergency powers
the basis of implied (and hence in appropriate cases apparent)
uggesting that the authority of an agent may be enlgarged in situations
-ncy. This reasoning has been used to justify delegation by an agent of
s % lending on unusual terms™ and giving credit in circumstances
#is would not be normal.*” It is submitted that this is the correct approach.
1, it entails that the person acting already has a legal relationship

4-007 Only first category a true example of agency. Thus only the first ¢
a true example of agency reasoning, and only that category is therefors
relevant for discussion in this book. It is also much less significant than
for modern communications will normally make dramatic actions
masters, or indeed others, unnecessary even in remote places: even in
salvage situations a master may often be in touch by radio. Situatio
obviously still arise, however, where communication is impossible or i
ble; and as regards cargo, where the ship contains goods covered by ¢ \ pavy
of lading it may be impracticable to trace and/or communicate with all cipal. It is necessary, however, to add to it the proposition, to be
owners."! Cases may also arise where the cargo owner does nol answer, , ; from Tappenden v. Artus and The Winson, dlscugsed belpw. 'that a person
not answer clearly, requests for instructions.*? i in some other legal relationship with the principal yvhtch is not one of
This type of agency of necessity seems in origin to be a primitive exan sile! a5 & bailee) may likewise have agency powers in certain situations,
what would now be regarded as vicarious liability reasoning. To impose || swhizh may involve emergencies. If such an approach is followed, the
on the principal in such cases was more important than to think of any co 21y, separateé notion of agency of necessity, or at any rate much of it,
rights for him. A justification given in 1808 was that the master “is s nd, it is submitted, should be absorbed into the general law relating to
ability to make good a loss of any considerable amount”"*: hence the oy and apparent authority.
should be liable. The idea of authority arising in specified circums
operation of law is not, however, so satisfactory as the combination of th
general rules of implied and apparent authority, which (particularly the
have been developed subsequently to the old cases. For the old rules requ
the third party dealing with the agent take the risk as to whether the
stances creating authority by operation of law have arisen—whether th
is an emergency and whether it really is impracticable for the
communicate with his principal. Furthermore, if it is correct, as-: sug
above, that there is no possibility of authority if the principal has |
communicated with and has forbidden the act in question, this a'so is not
reconcile with the idea of authority by operation of law, Yet us the law
stands, if the full requirements are not complied with, th= agency power d
exist, whatever the appearance to the third party. Suc: an approach is much
sensitive to the merits of the cases than the normal rules of implied and g
authority.** It is true that under the doctrine of apparent authority the third
cannot rely merely on the statement of the agent that he has authority, so
the requirements for operation of the doctrine have not arisen but the maste!
that they have, the third party will not on that ground alone be protected.*
if there was an appearance of authority, modern doctrine would ma
shipowner liable in some cases where old cases would not—for example,

B

» contracts: an opportunity for improved analysis. In the case of
agreements, where rapid decisions may be required, the advantages of
o from the ancient, strict rules and subsuming the problem under the
es of authority can readily be seen. The first step in doing so was taken
don J. in The Unigue Mariner,”" where in a salvage situation he hclq
bound by the master’s signature on Lloyd’s Open Form on the basis of
uthority, without reference to the old rules (which probably were not
because the master had already been in touch with the owners at the
s case only concerned salvage in respect of the ship, for whose owner
r is certainly agent. Subsequently however in The Choko Star™ the
of Appeal applied the ancient case law to hold that the master’s signature

-

Unlf&d Bank of Kuwait Lid v. Hammoud [1988] 1 WLR. 1051, where a solicitor was held
n an unauthorised and fraudulent transaction by an assisiant where the transaction conld have
ed had a certain background of facts existed: the third party was entitled to assume from
the agent that it did. “The bank, knowing that [X]| was a practising solicitor with
firms, were entitled to assume the truth of what he said unless alerted to the fact that the
might be the cuse”—per Lord Donaldson of Lymington M.R. at 1066, But cf. Hirst v
{1999] Lioyd’s Rep. P.N. 938 and below, para. 8-023,

Restatement, Third, § 2.02, Comments &, .

Bussche v. Alt (1878) 8 Ch.D. 286, Tlustration 7 to Article 34. Sce also Walker v. G.W. Ry
L.R. 2 Ex. 228; Langan v. G.W, Ry Co. (1873) 30 L.T. 173 (railway officials ordering
tion for passengers: compuny liable: but here the emergency is not that of the principal,
pary),

gnac v. Shirta (1890) 5 App. Cas, 357, llustration 15 1o Article 72.

Chand-Jagan Nath v, Nand Ram Das-Amma Ram [1939] A.C. 106,

* See Article 118,
4 See Gofl and Jones, op. cit. n. 1 above.
' See The Choke Star [1990] 1 Lloyd's Rep, 516, Tustration 2, also discussed below.
* Ag in The Winyon [1982] A.C. 939, Hlustration 1, also discussed below. bl
* Abbott, Merchant Ships and Seaman (3rd ed)), cited in Holdsworth, H.E.L. VIII, p. 2530.
4 See in general below, para. 4-008. The same can in fact be said of the Factors Acts: se¢ Athel 1 Lloyd's Rep. 438, Illustration 3.

89. I Lloyd's Rep. 516, Illustration 2; noted [1991] LM.CL.Q. 1; (1992) 55 MLL.R. 414
* Armagas Ltd v. Mundogas 5.A. (The Ocean Frogst) [1986] A.C. 717. q in The Pa Mar [1999] 1 Lloyd's Rep. 338,
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CHAPTER 9—A
—AGENTS AND THIRD
ParTIES Wien AcEnT Has Ricurs AND LIABILITIES

More recently decisions in the context of construction have permitted
+ing parties to sue for loss suffered by others. The first case involved land
g hands in a way that had parallels with goods in transit,”” but the next
4 not.** The matter came (0 d head in Alfred McAlpine Construction Litd
Lid® where the House of Lords accepted in principle® the

special case i
tcl: thlcaln;ase it may be that he could recover the prineipal’s 1o
So i mle-s fu_r damages: the problem is discussed be?s -
me special situations are now discussed oW,

12 Undisclosed principal, Where the principal is undisclosed g

contracting, the contract is made wit

; ' with i e« i : -

entitld o 1 The geinaipel s ;l:;:r 3gent. atfd he is personally jility of an acton for defective performance by the party engaging 4

Vit i bt ot s P L e:n‘e to sue, &nd_may be suad wction firm where the person doing so was in effect a nominee and the loss
nothing must prejudice the ¢ ered by another, associated firm which owned the land on which the

s was erected.
nately the reason for permitting such._recovery was nol agreed. The

view was that the contracting party had an interest in the performance
‘enabled him 1o sue when it was defective.”* The minority view was that

was that of a third party but that in this and other exceptional cases the
ting party could sue for loss suffered by another. He would then be
sble to that other®; which would not be so (in the absence of other
arrangements) under the first view. Either view, but especially the first,
ers diffictities with the basic rule of remoteness of damage in contract,
confinds amages to what had been in the contemplation of the parties
the centract was made. Where the contract has a value which can be

A.objectively, its breach, whether by way of supply of inferior goods or
socs, cun be assessed on the basis of that value and the problem can be met.™
en what is claimed is loss idiosyncratic to the third party, it may be

ult to say that such loss was in the contemplation of the parties. There are
ertheless in the Panatown case suggestions that, whichever view is adopted,

is one of law, and that such loss can be taken in on an objective basis.™®
context of undisclosed principal such theoretical problems are acute, as the
party has no contemplation of the existence of another party to the contract,
one of special losses which that party might suffer. It is however assumed
some sort of objective assessment is to be applied as a matter of law*’

third party to sue the agent if he so wishes.”® This i

: ) SU 1 § 5.7 This : G
:ggr\:; m:l::la ;I‘:.:Flpﬂl are liable and entitled. The dc:gt:lj'lr?em g?r;:clt?:e :

i ise ‘plr‘nblems when the agent is sued. o
i _tnte::Jt it is often said ‘Lhat the right of the principal is superin
intem:ni d“;n?in I:g is ?1 defence for the third party to prove that th: sy
okt r‘l:n a}umt'_:l payment or damages, or that the agent's au
it dofint én;nn . On pnnf,‘l‘plﬂ this seems correct™; though :
subo}djn;,tig);l :n zy a(i; ;h: pll-op‘(;;mun[hwould now be otherwise cxgplasi:
and sevﬂ‘:al _Creditor of thgpt!'ﬂrd p‘::ty‘ Eiﬁ?nlatn't kit s
o the princiann > ght is presumably secop

9013 2

an:l)?:i:gﬂef&:‘;hf fact 'that the agent of the undisclosed principal appe
O e e Theﬂ: a.p.ufy to Lhe‘ contract can raise serious prolfxiems e
- comiges, T Ebm' can certainly sue for specific performance, at
pehiliioe i 1 I.]Lt if he sues for damages he may be met by t'hc fact
eficrnl the i llITI ?1.? breach of contract (or indeed a tort) can in | ener
o e s : :;;L lpl;]l} mﬁ' Cf;f: :\nder consideration, any loss ma;% be suf

y _age i zent wa o
B:neﬁmta,ary 5 loss; but it has been held that tl?e zgﬁs'ffe;nh:ngfu’ld e
%llo.t. e regarded as a trustee for this purpose.’® oS
e :;::[.;?:q F?thhﬁ main rult?: hayc long existed, and were recog:ised
i !shippc;* n;: : ;_Albazem. which concerned an action byl i pr:r'-;pc.m‘ﬁr'
o mmpﬁ.ﬂ n% ods and pha.rrerer c?f a vessel to recover the lgzs of ll;e co
e Sxéshoen were principally identified in the contesi sf ‘goods in
re likely to pass into hands other than those of the original co

p. ¥47 per Lord Diplock.

en Gardens Trust Lid v, Lenesta Sludge Disposals Ld [1994] 1 AC 85
Darlington B.C. v. Wiltshire Northern Lid [1995] 1| W.L.R. 68,
1 A.C. 518, See in general Chitty, Contracts (30th ed.), paras 18-049 et seq. See also
Transferred Loss (2003), Chap. 7, indicating (at p. 178) similar difficulties in German

0 g .

. ggﬁ g;luw' == g_ml "ﬂlﬁ majority also held the action excluded because of the presence of a scpardle contract

e S.S‘ m:-r:;:r;tl g;; .?Iﬂluclu 76; O'I-Igrll)z_\~ v. Hedges (1803) | Sch. & Lef. 123; Mont i

Auaual 5.5 Asn [189L] 1 Q1B. 370 i 372 See also Sargent» Morris (1820) 3 B. & Ald. 2174
Aol Rﬂ.’zs:‘} ;Jn:bﬁuy walrmre agent lacks capacity, see above. pa}a 8—0‘3‘6 i

. at, Second, § 302, Comment ¢ § o I .

PO i . e; § 368, Comments 3 '

“9“\4’ ;?ﬁ“fm' Bank Lid [1982] 2 NS.WLER. 14] at 150 (rcv::\'cdi ﬂd‘lf' P 37'0' Mﬂm'
204) 58 A R, 389, PC). See Dal Pont, para. 19.2 e ey
e Rogers v. Hadley (1821) 2 H. & C. 227, ;
1:' X fli'e.rratem.-mr. Second, § 370, = v

[ 1_1im for an order in favour of anot |
nﬂ:jp;nnnscd ;0 it mg:u;'l:; ym:ght be met by the defence that the third party hod
proposition accepted in the leading cas : L i
[2??‘11]”1 A.C};’SCI)S ;t 532-523, 575, 580-85‘:’11&5&.&:;3« ‘b':l(s\iun Mhihossesinionso
nv. F O'Hearn & Co. [1937] A.C. 213 “the 3

recover the damage suffered i 6 oot U418 o urpoieg s o e

b ered by him on the footing that he had been principal™): butﬁ:iu isap
1977 AC. 774.

en contructor and site owner.
view strongly put forward by Coote (1997) C.L.J. 537; (2001) 117 LOR. £1; see also lan

Buncan Walluce Q.C. (1999} 1 15 L.Q.R. 394; and Friedmann (1995) 111 L.Q.R. 628.
4 A proposition for which there is surprisingly little authority, See however The Albazero [1977)
74 ut 846, Joseph v. Knox (1813) 3 Camp, 320; Allen v F, ('Hearn & Co., n. 76 above, at

Leif Hoegh & Co. v. Petrolsea Inc. (The World Era) [1992] | Lloyd's Rep. 45 at 52-53, per
e )

pp, 535-336 (Lord Clyde), 554-555 {Laord Goff), 591 (Lord Millett).

cc pp. 530, 535-536 (Lord Clyde), 555-556 Lord Gaff), 591-592 (Lord Millett), See also p.
, where Lord Millett cites the Bovis case, n, 92 below, as authority for the undiselosed principal
ion. Despite this, in Rolls-Royee Power Engineering Ple. v. Ricardo Consulting Engineers Lid
| EWHC 2871 (TCC): [2004] 2 All E.R. (Comm) 129 it was held that recovery was limited to
ond where the third party was aware of the interest of the principal. This seems doubtful: see
snbomn, Amicus Curiae, Issue 60, July/August 2005. See also Welburn v Dibk Luptan Broomhead
B02] EWCA Civ 1601; [2003] PN.L.R, 28: Family Food Court v, Seah Boon Lock [2008] SGCA

3
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CHAPTER 9—AgEnTs AND THIRD Parties

though it cannot be said

that the matter is exhaustively argued. Tha
authority to that effect,

albeit conditioned by procedural considerg

9-014 Indirect representation. [ this situation the principal g

authorise the agent to bring him into privity with the third pax%?(;ﬁ

foreign principal rule®™) or the contract with the third party exely
ln%er\"entinn of anyone else.”’ Here again the agent may wish tq
principal’s loss. In this context » rather vague reference to agency has k

to give the same result as that above 2 The proper analysis of hoth
awaits further development.

9-015 Interrogatories as to existence of undisclosed principal, It hag

that in an action by the vendor for specific performance of g contract g
land, the plaintiff is not entitled o interrogate the defendant for the P
ascertaining whether he was acting as agent for an undisclosed principg
in general it would seem that, the contract being that of the agent, he iz
duty when suing or sued to disclose the existence of his principal %
9-016 Unidentified principal. Difficult problems must frequently oceyr in

of unidentified principals. Where the agent gives the third party to upg
that he acts for another. as by

: reference to “our principals”™, “our cﬁen‘[a;

there may indeed be cases where the third party can be r

ordinary commercial lransaction such willingness may
in the absence of other indications, 9 But this may sometimes be an im
construction to put on the situation; at the other end of the

dqals_ only with_ the agent (the problem of the agent’s position vis-p

there is

existence is known but who is not identified at the time of conty: ciing, the
18 unless otherwise agreed a party to the contract, and the inférence is tha

liable in addition to and not in substitution for the principal
== nf LI A7 (WTARTE

fhough son

" Craig & Co. v Blackater 1923 8.C. 472: James Laidlaw & Sons v, Griffin 1968 S.L.T. 2

see Corfield v, Grant (1992) 29 Con.L.R, 38
# See ahove, paras 1-020, 1-021.
" See below, parx, 9020,
*! See ubove, para. B-DR],
" See LM International Construction Ine,

Partnership (1995) 49 Con.L.R. 12 a 23-24 (Staughton LT
case, above,
518 at 581.

uwl

B083

* See below, para, 9017, IVI Pty Lad v, Baycrown Pry Lid [2007] 1 Qd R, 428 at [26] and

(no duty (o revesl identity of undisclosed principal in pleadings, nor during trial),

2 Tchemﬂ-Eumpe Co. Lud v: S.T. Belton (Tractors) Lid | 1968] 2 Q.B. 545 at 555, per Diplock
by Lord Lloyd of Berwick in Si |

referred to a8 a “beneficial assumption in commercial cages™

Kwan v. Eastern Insurance Co. Lid [1994]) 2 A.C, 199 a1 209,
9B. & C. 78,

" § 602,

See also Thomson v, Davenport

[552]

1 to p situ scale, therefore,
facts may give rise, or assist in giving rise, to the inference that the thir

(now Bovis International Ine. ) v The Circle i

32-33 (Millert L.J.), In the Pan
Lord Millett referred to the Bovis case 45 a case of undisclosed principal: [2001]

ebright v. Hanbury | 19161 2 Ch, 245, But as to discovery againsi the principal, see above

Waen AaenT Has RiGHTS AND LiaBILImES

- may cease on disclosure of the principal’s identity). Tlhoggh thf;- rﬁs:;:t
n: gocs not name his principal is obviously rlellevaml in ct;l:im b&ﬂﬁ
‘hﬁﬁnﬂ‘ﬂ{,‘[ﬂ personally, such a general prggosgl?r?tgeasszgt:;h gCuurt
i f unwritten contracts,” an ‘
o ot i %% In vi f the weakness, or at least
in respect of a written contract.” In view of the weak % ab lgast
B It:et}xp: law as to demanding to know tk!e identity of the pmflcxgzln.l
g ;{;HES unfortunate, But the wording of wrmﬂnhmnmcﬁnrxm :i::;w arz
i : in such a case,
: ent being a party to the contract in suc !

4 ?}i)ﬂ\ging that :gn such situations the court will recognise a tlratile I.E;atﬁ‘z
cases cial agent, e.g. a broker, is personally liable, part:tcu arly s
: m"nmﬁclenljﬁed. 191 Here again the exact terms of the agent’s Bng?gt?TF-
e ;;zfud party require careful analysis. The trade cTt?mdcaggzﬁw;ichsTﬁ:
it ; f the rules of evidence, on the whole do
B e Mability iti that of his principal'™: a collateral

's liability is additional to at o P ol
'g‘g?:l:tds quretysgip'c’“ are also sometimes suggested. The doctrine of
; ove, 05 in cause problems. :
rreaito above,'™ may again ¢ _
&1(1).:{ ii."ﬁ‘:;ult cases may perhaps be thosel wt]en; the l?uri gmﬂ@:jls\} \;:;:
fo)ic ally to act for principals or in a situatic

s b o inci but there is no indication as (o
3 ing frequently act for principals, but tt n as
'{n: 3::1::?%]131 i{sla 50 og this occasion. This was of _cglézs? a ;D:l::'gﬁ ::tg:u;z
i isti shed fro
ne ni - factor, who was distinguis Hpeieer i
- ; i n behalf of a principal'"®; and

1 be assumed to be dealing on ‘ iy
m?ll?ﬂt:“:ker cacx)':k:tssociated with the growth of the undisclosed pﬂnc:!ml
Oe 197 LPr);llﬁems may also arise in connection with bidders at auction

2

] ‘ari 9771 1 Lloyd's Rep. 478,

. Ney Shipping Co. (The Santa Carina) [1 Log s

e J:.! rc:aﬁﬂ:;;ﬂ;ﬂilMB‘mﬁLallﬁg: r:f;ly make clear that he acts as agent: see the C‘harma-{!

g e tlow S sl []19%;]; SCk. 66 (1989) 62 D.L.R, (4ih) 36,

' Lrd v. QN.S. Paper Ca, S.C.R. 683; v

w:iﬂn’mfﬁ.siﬁ'ﬂ:‘gg;, on :Qhe basis that “to add 2 burden of proqf on the !E?.ﬂc:mut:;yu“g?lm J' i:ﬂ
focus of analysis; the goal is to identify the intentions of the parties™ (per

| 78).
a, 9-017. ) ) L
g bi?]i?i:; E!a;:inz L‘rld v, Tradax Export 8.A. (The Virgo) [1976] 2 Lloyd's Rep. 135, llustration

Article 99; Seatrade Groningen BV v. Geest Indusiries Lid (The Frost Express) [1996] 2 Lloyd’s
i e
B e, irowrich Bk (ﬁidigﬁé‘;'%ﬂmﬁﬁn% D‘ﬂ;:c};s‘ﬁ!(:ub (7§ G 153 o
;L‘E;'J" b Fenmr;.? va-:il’z&l:'gﬂ(l l(‘;!?!ﬁmi?-Lngei:.lggér::;)l::w); A}Ilg[f? Dv'e_rssas Tr:ri:zpar: '{.:aé ::
I;Idl:.:::?;'”:f.':mj gnlwd Kingdom) Lid | 3059] 2 Llolydi's Reﬂp’;: 5.5‘%:::‘ ;ﬁ::;lﬁfjf ;u h'ir;gc['lw*}]
SFJ-:H"PWM# il ;ﬁg{iﬁ]ug.Lc?yfV;ag?fxég :Tdia-w.s'uai Equipment Ltd [1974] 1
m:l f&:ﬁegl !;ﬁo( ﬁ:lxa:usmm as (o insurance brokers). See further Article 98, |
':: ?ﬂeuem;iﬁs::k: ;afzﬂﬂeﬁ TG} L:n]b:\tr’: :géllateml contract coming into effect if name of principal
mf"?;rﬁ:eﬁ;;d okt r\faf.:::é.:ﬁzln)dﬁs?kﬁhﬁ}fﬁlgbom Co., n. 101 above.
i m;;gfné;m-e (1818) 2 B. & A, 137. The factor’s contract could perhaps also be treated as
Wl‘l:;ir;].:r]?:g:ﬁ;)sﬁ g;fkojrl(lﬂ'ﬂ!) L.R. 7 Q.B. 598; see Articles 76, 8O.

4
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sa!es,_"’“ Such cases may indeed fail to be considered under i
principal doctrine, in which case the contract is with the agen :
principal’s right to intervene and liability to be sued. But more r? : us g
may rcguire them to be considered in connection with the posg ‘111;0“3
unidentified principal cases,'*® S
If there is in unidentified principal cases not e i ie rule
agent is liable together with LllJm pril::cipal, the agvf:r‘;,lE ?n:yp:u[;iéa;;e o
free from liability in cases where he should arguably be regarded ;
it. In such cases the courts have sometimes classified the principal iz
rath}er than unidentified in order to secure the liability of e
undisclosed principal rules may then themselves be confused b co-ﬁ
which are really relevant to the unidentified principal situation yFor
hasl been held that a third party cannot set off against the principz;l a deb
before he had notice of the principal’s existence unless the principal ‘ e
way at fault in misleading him''®—a rule appropriate to unidelf:li1:1::“::;1q
situations where the existence of a principal is from the start envis: :
to true undisclosed principals. Tt is therefore submitted that the cuu?'tgs sh
rr:.!f;ngt‘ ;i()dad'?pt' a rule of at least prima facie liability lngethér
i egs it i ;
Lo ;:ni :nl )[;‘l;lncupal unless it is absolutely clear that the person conce
An action by the agent of an unidentified principal, where available,
;n mi“mt:l in accglrdmwe with the contract into which he had entered. [t :
volve the problems of recovery of another’s loss dis i ne
GUILe e [;, e ery of another’s loss discussed in connection

iced case law in the context of companies in the course of formation and
yrporated associations. This is discussed separately,''®

st his own principal. Some cases suggest that where the agent has no
, viz. is his own principal, lie is personally liable and entitled. This seems
to general principle; but since such a proposition is not infrequently put
. this topic also is separately discussed.'”” Tt may certainly assist in
g a remedy in situations where the name of the principal is difficult or

¢ible to discover.

eign principal.''® There long existed a strong presumption of fact'" (so
‘that a court was “justified in treating it as a:matter of law™ 2% that in the
of sale where an agent in England contracted on behalf of a foreign
sal, disclosed or undisclosed, the agent assumed personal lability to his
ish suppliess and had no authority to pledge the principal’s credit by
plishing ricivity of contract between the principal and the third party'*'; and
ersely; where a merchant in England contracted for a principal abroad, that
aat was not to be regarded as having authority to bring his principal into
<=0 contract with the home supplier. Several of the cases associate this rule
ute “commission merchant”, in some respects an equivalent of the civil law
sionnaire.'* The presumption could be displaced by clear evidence of
ority. Further the effect of the presumption was 1o render the agent alone
and entitled on the contract; so that when it was clear that the agent
ted only as agent, and that it was not intended that he should be personally
. there was no room for the presumption, which could not operate
ansistently with the clear purport of the contract.'** The presumplion was not
»d by the fact that the contract was in writing: most, il not all, of the cases
oncern such contracts. : '
e status of this presumption was discussed in many cases, and though it
be questioned,' it was said to reflect both a preference by foreign
rehants Lo use an intermediary who did not bring them into privity of contract

Interrnga‘mries as to name of unidentified principal. It is not clear «
an agent acting for an unidentified principal can be compelled to disciu
prmc:lpall‘s name by interrogatory.''? In some countries an agent \\*i;-“;i ‘
name hfs principal becomes personally liable'™; but outside. (race c:sL
would in England require legislation. Even if the question tan us
answered in practice, the lack of a proper formal mechanisih for ascertainin
principal of a person who acts “for principals” or equiValent is a weakne
English common law, particularly in view of the lack of any presumption
such a person contracts together with his principal,'* '

| 10 See Article 107,

7 Bee Article 108,

udson (1957) 35 Can B.Rev, 336; (1960) 23 M.L.R. 695; (1966) 29 M.L.R, 353; (1969) 32
R. 207, The term “foreign principal” does not seem to be a very precise one, but it is normally
fo mean a principal who does not reside or carry on business in England or Wales, However,
purpose of the rule indicates what sart of person might be regarded as a foreign principal, and it
wiry doubtful whether principals in Scotland, Northern Ireland or even the Irish Republic should
treated as foreign.

1 Paterson v. Gandasequi (1812) 15 East 62; Smyth v. Anderson (1849) 7 C.B. 21 Dramburg v
Pollitzer (1872) 28 L.T. 470; Glover v. Langford (1892) 8 T.L.R. 628; Malcolm Finn & Co. v. Hoyle
ﬂmﬂ 63 L.J,Q.B, 1, Harper & Sons v. Keller, Bryant and Co. Lid (1915) 84 L.LK.B. 1696,

I Armstrong v Stokes (1872) LR, 7 Q.B. 598 at 605.

B Armstrong v, Stokes, above; Etbinger, ete. v Claye (1873) L.R, 8 Q.B. 313; Hutton v, Bulloch
(1874) LR. 9 Q.B. 572; and see cases cited in n. 119 above.

1 8ep above, paras 1-020, 1-021; and the cases cited in nn. 120, 121 above, See also Munday
(1877) 6 Anglo-Am.L.Rev. 221 at 232-242.

' Miller, Gibb & Co. v. Smith & Tyrer Lid [1917] 2 KB, 141,

."m See Miller: Gibb & Co, v. Smith & Tyrer Lid, above, at 162; Holt & Maeseley v. Cunningham &
Pariners (1949) 83 LILRep. 141.

:"" See Ilustration 4.
™ See the differing views taken by L i i pe
¥ Lord Denning M.R. and Diplock LI in Tel i j
Lid v. 8.T. Belton (Tractors) Ld [1968] 2 0.B. 545: Mar h Sy ia
: “ 208, 545 wh & McLe Pty :
Pn:lfrd [1994] 2 VR, 232; Comment to Atticle 76, b v '
b {E‘rm&e & Sans v Eshelby (1887) 12 App.Cas. 271: see Comment to Article 80,
5N émc Rclynulds [ 193] _C'.L.P. 119, See Ferryways NV v Associated Britivh Ports [2008] E
Nnmimr;l;rm;}; [E??%agi|;iRw(C0:m) 504; |2008] 1 Lloyd's Rep. 639 at [69]. ¢f. Lundie v Q
inées Pty LALR. 404 (see-n, 49 !
::: 2&: o S e-n. 498 1o para. 8-089, and 0, 514 to para. 9-0
" See Hersom v, Bernet [1955] 1 Q.B. 98: Thal v Leask ok
).B. 98; . Leask (1855) 10 Exch. 704; Hancocl
Lt‘.'fllljlchd' (1878) 3 C.PD. 197; Sebright v. Hanbury [1916] 2 Ch. 245.) - e
See PECL, Art. 3.203 and material there cited,
"% Bee above, para. 9-016.
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with a merchant in another country, especiall ; i
supplies from several foreign .':gurcéjs; ang ‘:J};Emu? ;c;nmtl;act
mercp;mts_ to enter into transactions which might involve them g
COI]ﬂllC.l of laws or the possibility of having to sue in a forej e
both,'** especially where the contract concerned bulk su li‘gn g
sources. The latter reasoning seems more significant o mgdpe:: e
foreign merchant’s contract with his English intermediary ma e
by English law. The banker’s commercial credit system yr;‘mtbe
function in to some extent localising the transacti e

. o on. Later cases i
the fact that the principal was foreign as one to be taken into
T}

more.'*® In Teheran-Europe Co. Ltd v. S. T. Belton

; . 8. T. Be Tractors '
compressors were ordered for use in Iran, the Cnurt(o;a:&;;;fﬂldéﬁﬁ
lzhe‘ presump‘;;lon 1tlsaell‘ no longer exists, for “the usages of the law me
not immutable™. But t i inci is foreign i i
Bty he fact that the principal is foreign is not

puying from the seller and reselling to its principal, the buyer."** Neither
¢ arrangements really involves confirmation. A transaction involving
ion will normally be intended to result in privity of contract being
ed between seller and confirming house. 133 In some cases the confirming
= may be liable on a collateral contract whereby it answers in some way for
erformance of the buyer’s contract,'™ In other cases the confirming house
solely liable to the seller, creating no privity between buyer and seller, but
aining as an agent in relation to the buyer rather than a seller to its own
sal: this possibility, which-again involves the notion of what is sometimes
the commission merchant or commissionnaire, has not been fully
ored.'* It is clear that the fact that a confirming house acts as principal in
respect does not mean that it cannot act as agent in another, e.g. as a
wding agent, and vice versa.'*® A confirming house that does undertake
lity to the seller may answer for more than the mere solvency of the buyer:

¢ to the terms of the particular centract and to the commercial under-
Jing of the transaction, it is subject to litigation on the contract in general,'"’
o it may_fub the seller, or assign its rights of action to the buyer.

he

“The fact that the principal is a foreigner is one of i ' i 10 be
account in determining whether or nmg the other pmic;}:g fﬁfﬂ:ﬁﬁ bl
the agent to believe’ that he was willing, to treat as a party to the conatrs e
principal, and, if he was so willing, whether the mutual intention of the oatit‘ .
the agent was that the agent should be personally entitled to sue and lia‘I:nlmr
on the contract as well as his principal. But it is only one of many cimum '
as respects the creation of privity of contract between the other party and ’M
its weight may be minimal, particularly in a case such as the present whe :
of payment are cash before delivery and no credit is extended by the mherm :
principal. It may have considerably more weight in determining whniher
mntention of the other party and the agent was that the agent should be persona

Lﬂfr slﬂi as well as the principal, particularly if credit has been extended by il

el ereders agents. The position of a del credere agent is to be contrasted with
4 confirming house. A del credere agent is normally the agent of the seller,
* or e buyer. Thus, though he answers to the seller, he is not undertaking to
sird party that his principal will perform a contract, but is undertaking to his
winal that the third party will.'*® Equally, he cannot sue the third party.'** A
ming house on the other hand is normally agent of the buyer, and thus
wers to the seller not as agent but as a party 10 a contract with him."*? Its duty
the buyer is therefore usually greater than that of a del credere agent, whose
gation is confined to answering for the failure by the other contracting

Confirming houses in international sales.'™ A confirmi & honi 4 ies, owing to insolvency or the like, to pay ascertained sums which may

specialised agency functions for an overseas buyer who wishes to.imuert
The normal purpose of the intervention of a confirming house is so L‘lé?ihﬁ
In a transaction between himself and an overseas buyer, shall l:ave s0m
his own country to look to in respect of performance of thie contract;
banker’s f:ﬂm:mermal credit, it performs the function of =éducing the o
of becoming involved in questions of the conflict of laws or of suing in f
Junsdjcuops, A_ confirming house may, on instructions, act for the buyer
only, and if so is not liable to the seller,'™! Altcmativeiy. it may act a{: me|

eult to distinguish between the two.'*2

1 Sea the dissenting judgment of Diplock LJ. in Anglo-African Shipping Co. of New York Inc. v.
ortmer Ltd [1962] | Lloyd’s Rep. 610.
133 Sobell Industries Lid v, Cory Bros & Co. [1955] 2 Lloyd's Rep. B2 at 89,
 Snkell Indusiries Lid v. Cory Bros & Co., above (Illustration 7).

Rusholme and Bolton and Roberts Hadfield v. 8.G. Read & Co, [1935] | WLR. 146 and Anglo-
Shipping Co, of New York Inc. v J. Marmer Lid, n. 132 above, muy be examples of this, See
g 1-020. 1-021 above; Hill, op. cit. n. 130 above, at 318-324; (1968) 31 M.L.R. 623; Balus &
L v. Inglis Bros Lid, n. 131 above, at 174=175; Downie Bros v. Henry Qakley & Sons [1923]
R. 734: Scort v. Geoghegan & Sons Pty Lid (1969) 43 A.LIR. 243; Isaac Gundle v. Mohanlal
Sunderfi (1939) 18 Kenya L.Rep, 137; Comment o Article 69,

- 8 Anplo-African Shipping Co. of New York Inc. v J. Martnér Lid, n. 135 above, at 616-617:
Subell Industries Lid v. Cory Brog & Co., n. 133 above, at 90,
" Sobell Industries Lidv. Cory Bros & Ce..n. 133 abave (Ulustration 7); Busholme, ete., v. Read,
i 135 above.
- B Churchill & Sim v, Goddard [1937] 1 K.B. 92,
L Bramwell v, Spiller (1871) 21 LT. 672; Article 2. But sometimes a del credere agent may by
|
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See Armstrong v. Stokes (1872) L.R. 7 Q.B. 598 a1 605: Hi j 7
Mlltfndzyélgﬂ??)j Anglo-Am.L.Rev. 221 at 235 ef seq. BN b st .
0. Brandt & Co. v. Merris & Co, [1917] 2 K.B. 784: Rusholme
4 : i .B. i and Bolton and
;F‘!;ﬁld;;".s.q. Ref.rd & Co. [1955] 1| W.L.R. 146; Cox v. Sorrell [1960] 1 Lloyd's R:p. 4713 A
M.«m:_t:q ; Sfrpm;q C.;;. ;ﬂf A;WWJ York Inc. v, J. Mortner Led [1962] 1 Lloyd's Rep. 610 at 61
ritime Stores v. H.P. Marshall & Co. Lid [1963 o ) ;
e S 4 B8 [1963] 1 Lloyd's Rep. 602.
128 AL 558,
129 A_ t 1 g s - - L) 3 ]
s 5 10 which see Fraser v. Equitorial Shipping Co. Lid (The [jaolo) [1979] 1 Lloyd's
M Hill (1972) 3 ). Maritime Law and Commerc i
: 1 ; ¢ 307; Schmitthoff (1970) 1 Hague Recueil @
Cours at pp. 154-157; The Export Trade (11th ed,), paras 27-018 et seq.; | 1)957] ?B,L. 1%

Cj. ﬂﬂi“\ & Co. L!d Ingl g l s d
& il Vv By Bros Lid 19241 N A B !
‘ A 164. Stunzi Sons Lid v. House q’

ial arrangment or by the usage of trade answer to both parties to a sale: see Hill (1968) 31 MLR,
4l 639 note 64, And see [ustration 22,

" See above, para. 9-021.

."" Thomus Gabriel & Sans v. Churchill & Sim [1914] 3 KB, 1272; Rusholme, etc., v. Read, n. 135
ibove,

2 See Hill, op. cit, above, n. 130, See further as to del credere agents, Comment to Article 2.

[556] [557]

ome due from them as debts.'*! However, situations may occur where it is
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