CHAPTER 1

INTRODUCTION

A. Tue FRAMEWORK OF LEGAL IssuEs RAISED BY Basic
ANTITRUST ECONOMICS

How the Basic Economics Explains the Core Legal Concerns. In a world
of perfect competition, life is good. Firms can enter and exit markets
instantly and without cost, products are homogeneous, and everyone is
perfectly informed. Firms are so numerous that none of them is large
enough to influence prices by altering output and all act independently.
Supplier competition for sales thus drives prices for products ana services
down to the costs of providing them. (Costs here should be understood to
include capital and risk-bearing costs, and thus incorporates a normal
profit that reflects the capital market rate of return necessary to induce
investment in firms given the risk level.) Any firm thev cried to charge
more than costs would be undercut by another firm that would charge less
because they would gain sales whose revenue exceeded costs. Lower cost
producers would thus underprice and displace higher cost producers. Their
output would be purchased whenever market biyers found that the value
of the product to them exceeded its price/cest but not otherwise.

If demand increased or costs decreased so that suppliers would earn
supranormal profits if their output remained constant, then the existence
or prospect of those supranormal profits would induce supplier expansion
or entry, increasing supply until 1t drove prices back down toward costs. If
demand decreased or costs.increased so that suppliers would earn sub-
standard profits if their citput remained constant, then they would con-
tract or exit the markec, shifting any moveable capital to more profitable
ventures and reducing zupply until prices rise to meet costs. The nice result
is to allocate societal resources towards those markets where they can best
provide value to buyers. Even nicer, it does not have to be the case that
suppliers are omniscient, or even know what they’re doing—the market
will winnow out those who guess wrong regardless.

In the real world, life is regrettably imperfect. Entry, exit or expansion
are costly and take time. Products vary by brand or attributes and
information is imperfect. Economies of scale mean many markets cannot
sustain a large enough number of firms to leave each without any incentive
to consider the effect of its decisions on market prices. But despite such
unavoidable realities, typical markets are workably competitive in the sense
that they produce results that are fairly close to perfect competition, at
least in the long run. In any event, perfect competition provides an
aspiration and useful benchmark that helps identify the sort of interfer-
ences with market mechanisms that should most concern antitrust law.
The economic literature analyzing such issues can be frightfully complicat-
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ed and mystifying. Luckily the essential regulatory issues flow in a simple
straightforward way from the basics outlined above.

The first major concern is that firms might agree to avoid competing
with each other, thus elevating prices above cost and increasing their
profits to supracompetitive levels. Price-fixing agreements among competi-
tors is a classic example. Similar results can be obtained by agreements to
restrict output or divide markets or impede entry. The legal responses to
such concerns about agreements to restrict competition will occupy us in
Chapter 2.

A second concern is that one firm might individually be large enough
to raise prices by reducing output. In the pure case of monopoly, there is
only one firm and entry is impossible. Such a monopolist need not worry
that, if it raises prices, it will lose business to rivals. Instead, it has
incentives to raise prices above costs, up to the point that the extra profits
earned from the customers willing to pay the higher price are offset by the
profits lost from diminished sales to other customers who aren’t willing to
pay that price. The result is higher prices, Jewver output, and many
customers who inefficiently do not get the product-even though they value
it more than it costs to provide. A single buyes. called a monopsonist, raises
the parallel problem that it has incentives t¢ cuppress prices below compet-
itive levels, which suppresses output fro: suppliers.

True monopolists are rare. More “typical is what economists call a
dominant firm, which is a firm ttat is much larger than the other firms
because it has lower costs or & oeiter product. A dominant firm also has
incentives to price above cost, Wit is somewhat constrained by the ability of
the other firms to offer the product at their costs. The dominant firm faces
what is called the residusl demand that results when one subtracts from
total market demand-the output that the other less efficient firms provide
at any given pric2. UiL.e dominant firm effectively faces no competition for
this residual demand, and thus has similar incentives to a monopolist to
increase prices cbove its costs. A similar result follows even if rivals are not
less efficier.t. hut would have difficulty expanding or entering in response to
an increase in prices.

The mere possession of monopoly or dominant power need not, howev-
er, be a concern. If a firm makes a better mousetrap, and the world beats a
path to its door, it may drive out all rivals and establish a monopoly; but
that is a good result, not a bad one. Dominant market power normally
reflects the fact that a firm is more efficient because of some cost or quality
advantage over its rivals. If a firm has acquired that efficiency advantage
through productive investments in innovation, physical capital, or organiza-
tion, then the additional profits it is able to earn might reasonably be
thought to provide the right reward for that investment, especially since
any price premium it charges cannot exceed its efficiency advantage over
other prevailing market options.

Typically the antitrust laws are instead focused on anticompetitive
conduct that is used to obtain or maintain monopoly or dominant market
power at levels that were not earned through productive efforts. A domi-
nant firm has incentives to use anticompetitive conduct to exclude rivals
from the market, impair rival efficiency, or impede the sort of rival
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expansion and entry that would drive down prices toward more competitive
levels. So does a firm that, while not yet dominant, thinks such anticompet-
itive conduct will help it obtain dominance. Because a firm that obtains or
maintains monopoly or dominant market power can exploit it unilaterally,
it also has incentives to engage in such anticompetitive conduct unilateral-
ly, rather than requiring agreement or coordination with rivals. Chapter 3
will address how the law seeks to identify such unilateral anticompetitive
conduct and distinguish it from procompetitive unilateral conduct.

Firms with market power might likewise have incentives to enter into
agreements with suppliers or buyers to try to exclude rivals, diminish their
efficiency, or impede their expansion or entry. Because these agreements
are up or down the supply chain, they are generally called ‘‘vertical”
agreements, in contrast to the ‘horizontal”’ agreements entered into by
rivals at the same level. They thus involve concerted action but also involve
firms who use such vertical agreements to obtain or maintain single firm
market power. Chapter 4 addresses these sets of cases.

Firms might also engage in unilateral conduct or vertica! sgreements
that antitrust law fears will impede competition among dowascream firms.
One form of unilateral conduct that some laws seek te ccndemn on this
score is price discrimination among buyers that distarts their ability to
compete downstream. Similar concerns have beeir;aised about vertical
agreements to restrain resale by buyers, includi:g agreements to fix the
prices that distributors can charge downstrean:, or to limit where or to
whom they can sell. As we will see, lega! nability for such conduct or
agreements has been the subject of strong economic critique, based mainly
on the observation that firms typically ‘have little incentive to impede
competition among downstream firmns. Such issues will be addressed in
Chapter 5.

Chapter 6 then addresses Low to prove the existence of an agreement,
and addressed a third concerrn: that some markets have few enough firms
that each has an influence on prices and output. and can notice and
respond to the actions of each other. If so, then even without an explicit
agreement, such firms may be able to coordinate to restrict output and
raise prices. This is called oligopolistic coordination. The big difficulty this
raises is whether such coordination can be condemned without proof of an
agreement, especially when oligopolistic firms cannot avoid knowing that
their pricing and output decisions will affect the behavior of other firms.

The final major concern, addressed in Chapter 7, is that rivals might
merge or combine into one firm. Horizontal mergers can have anticompeti-
tive effects if the resulting firm has monopoly or dominant market power,
or the structure of the rest of the market means the merger will create an
oligopoly or exacerbate its ability to coordinate on higher prices. The
difficulty is determining when this is the effect of a merger and whether
the merger is justified by any greater efficiencies it might create. Vertical
mergers between firms up and down the supply chain raise issues similar to
vertical agreements that might exclude or impair rival competition. Merg-
ers between firms that are not related horizontally or vertically are called
conglomerate mergers, which raise issues if they eliminate potential hori-
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zontal competition or enable the merged firm to engage in anticompetitive
exclusionary conduct.

In addressing all the above issues, antitrust courts and regulators must
also face the problem that many markets span multiple antitrust regimes.
In particular, on global markets, firms are subject to regulation under U.S.
and EU antitrust law. As we shall see throughout the book, those laws
often vary significantly from each other and from antitrust regulation in
other nations, which offers a useful lens for analyzing the relevant issues.
But when should a nation regulate conduct that either occurs or has effects
extraterritorially, and what does one do about the international conflicts in
antitrust regimes that result when multiple nations seek to regulate the
same conduct? Further, what does one do with conduct that anticompeti-
tively harms markets (typically outside the U.S. and EU) in a way that no
individual antitrust authority has strong incentives to pursue? Chapter 8
addresses those topics.

Graphing the Basic Economics. The prior section explains the basic
relevant economics using simple words. But scm> might find graphical
depictions more helpful. In a competitive markev, che situation is represent-
ed by Figure 1. The X-axis indicates the market quantity Q. The Y-axis
indicates the market price P. The line inarked D is the demand curve,
which indicates what quantity buyers would demand at each price. As price
(P) goes up, the quantity demarded (Q) goes down because making a
product more expensive means fewer buyers will find the value of the
product worth the price. That-a: vvhy the demand curve goes down. The line
marked MC indicates the maiginal cost of production. It generally increases
as quantity goes up, mainiy because increasing market quantity generally
requires bidding away tesources from other markets or because seller’s
plants are operating 2t output levels where their marginal costs of opera-
tion would increase if they made more. The MC curve is also the same as
the supply curvz, S, which indicates the quantity the market would supply
at each prize; vecause in a competitive market suppliers should be willing
to supply output at any price that exceeds their marginal cost. If they
didn’t, then a rival seller would take away the sale at any P > MC because
that would be more profitable to the rival than losing that sale.
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Figure 1. Competitive Market
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The intersection of the demand and supol; curves is the competitive
market equilibrium, where buyer willinghess to pay matches supplier
willingness to provide, and P, and Q_ are, respectively, the competitive
market price and quantity. If the price dipped below P, then quantity
supplied would dip below Q. but that would leave some buyer demand
unsatisfied because some buyers-ace willing to pay a higher price, and thus
they would bid up the price vntii it reached P, again. If a supplier tried to
charge above P, then the quartity demanded would go below Q,, but that
would leave an opportuuity for a rival seller to win sales by charging a
lower price. Thus rival sellers would bid down the price until it reached P,
again.

This competitive market equilibrium has many wonderful features.
Goods are never provided to buyers if the marginal cost of doing so exceeds
the value buyers would put on it, as indicated by buyer willingness to pay.
Goods are provided whenever buyer valuation does exceed marginal cost. If
demand increases (such as if rainy weather increases the need for umbrel-
las), then the demand curve will shift to the right (at each price, more
quantity demanded), but then a new equilibrium arises, with a higher P,
and Q, that again provides the good whenever buyer valuation exceeds
market cost. If costs increase (such as if increased metal costs make it more
expensive to make umbrellas), then the supply curve will go up, resulting in
a higher P, and lower Q,, but again the product will be supplied whenever
buyer valuation exceeds the new marginal cost. And the whole thing works
in reverse if market demand or costs decrease.

Further, only the marginal buyer (the buyer on the demand curve
whose willingness to pay just equals P,) pays a price that equals her
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valuation of the product. All the inframarginal buyers (buyers on the
demand curve to the left of Q,) value the product more highly than P, and
thus enjoy a consumer surplus that reflects the difference between their

valuation and P,. The total consumer surplus is the shaded area in Figure
1.

Now suppose that instead of a competitive market, we have a monopoly
market with only one supplier. Then the situation will instead reflect
Figure 2. The monopolist will not simply increase its output whenever the
market price exceeds its marginal cost. The reason is that the monopolist
knows that if it increases output to sell to the marginal buyer, it will
decrease prices to all its inframarginal buyers as well. Thus, for every
increased unit of output, its marginal revenue, marked by the MR curve, is
lower than the market price because selling that unit gains it the market
price on the marginal unit, but also causes it to suffer a lower price on all
the inframarginal units. (In a competitive market, sellers ignore this effect
because the inframarginal units are sold to other seilers.) Thus, instead of
setting its market output at where price equals n arginal cost, a monopolist
will maximize profits by setting its market output at where price equals its
marginal revenue, or at Q. At this subcorietitive level of output, market
demand will lead to a supracompetitive nprice, P

m*

Figure 2. Manopoly Market

Q

At this monopoly price there will be an allocative inefficiency, called a
dead weight loss, which is marked DWL on the graph. This reflects the fact
that many buyers who value the product more than it would cost to make it
(all the buyers on the demand curve between Q,, and Q, would not get it.
It is called an allocative inefficiency because it reflects an inefficient
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allocation of resources. The supracompetitive profits would equal the
quantity produced (Q,) times the difference between P and P, which is
represented by the box marked SP. The consumer surplus would be
reduced to the area marked CS on the graph. Thus, the monopoly pricing
would both be inefficient and reduce consumer welfare.

In a cartel, rivals agree to make decisions about price or output
together, and thus collectively act like a monopolist, maximizing their
profits by agreeing to fix a price above the competitive level, or by agreeing
to fix an output below the competitive level. Either strategy amounts to the
same thing. Both strategies require the cartel members to reach some sort
of understanding about how to allocate the market quantity among the
various rivals, because all of the sales earn supracompetitive profits and
thus every rival will want them.

A dominant firm prices in a way similar to a monopolist, but against a
residual demand curve. Suppose, for example, a firm enjoys dominant
market power because the rest of the market is capacity-constrained; rivals
are making as much as they can and cannot make any meie. Then the
situation can be illustrated by Figure 3. D, indicatcs overall market
demand. At any price, the dominant firm knows thaiit: rivals can produce
no more than their capacity cap, marked as Q. Tnus, the dominant firm
faces the residual demand curve, marked D, .. Azaiust that residual demand
curve, the dominant firm will price just like-» raonopolist, producing price
and quantity P, and Q. If rivals’ abili{y ‘o expand output is not totally
blocked, but is limited so that they are meore willing to expand supply at
higher prices, then Q,,, will get larger «t higher prices. This will make the
residual demand curve flatter, but will not eliminate it unless rivals’ supply
is perfectly elastic—that is, uniese rivals can expand instantly to supply the
whole market if prices go above competitive levels. A firm can have such
market power even if it. does not have a huge share of the market if rival
ability to expand outprit *s sufficiently limited.
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Figure 3. Dominant Market Power From
Rival Capacity Constraints

The situation is a bit more complicated, but similar, where a dominant
firm enjoys market powar because it is more efficient than its rivals.
Suppose a dominant fici: has marginal costs that are lower than its rivals.
Then the situation'can be described by Figure 4. We can ascertain the
residual demand curve faced by the dominant firm by asking what quantity
its rivals wouilG supply at each price given their higher costs, and then
subtracting tixat quantity from the market demand. For example, at price
P,, rivals aperating at marginal cost will make enough output to satisfy all
market demand, leaving the dominant firm with zero residual demand. At
price Py, rivals will make zero output, so that residual demand equals the
entire market demand at that price, or Q. For any price between P, and
P;, the residual demand available to the dominant firm is the line that
connects point (P,, 0) and point (Pg, Qp). The residual demand at each price
reflects the difference between the quantity rivals will supply at that price
and the quantity the market would demand at that price, which is the
difference between MC,, and D, ,,, marked as «<— on the graph. Against
that residual demand curve, the dominant firm prices just like a monopo-
list. Again, a firm can have such market power even if it does not have a
huge market share.



A. THE FRAMEWORK OF LEGAL ISSUES

Figure 4. Dominant Firm With Higher Cost Rivals
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Mere possession of monopoly or market powei is not a concern because
it may merely indicate the fruits of investmom 1n building more capacity or
becoming more efficient than rivals. If a fir lowers its marginal costs, it is
said to increase its productive efficiency, and such an increase in productive
efficiency can offset any reduction it allocative efficiency. Indeed, in the
above cases, buyers are clearly bitier off if the dominant firm exists or has
lower costs, than if it did not, because if it did not then prices would be
higher and quantity lower. However, agreements that create cartels that
have monopoly or market power are a concern because they create no
offsetting efficiencies. {ikewise, anticompetitive conduct that restricts rival
competitiveness, by limiting their ability to expand output or by raising
rival costs, can enhance monopoly or market power without offsetting
efficiencies and thus are also an anticompetitive concern.

If there are not many firms, they may be able to coordinate on prices
that are above competitive levels without reaching an actual agreement.
Such coordination can achieve results similar to monopoly or dominant
firm pricing if the coordinating firms collectively have monopoly or market
power. Mergers are often condemned because they make such coordination
possible or easier. Mergers may also be condemned because they create a
firm that will enjoy unilateral market power or because they make it easier
for the merged firm to engage in anticompetitive conduct that impairs rival
efficiency.

However, mergers and other conduct may create both productive
efficiencies and allocative inefficiencies, and sometimes the former might
offset the latter. Consider Figure 5. Suppose that before a merger (or some
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alleged misconduct), a firm is constrained to price at marginal cost,
depicted as MC,,.. The merger (or conduct) both lowers its marginal costs
(increasing productive efficiency) and gives it market power, so it now acts
as a monopolist against the demand curve, creating allocative inefficiency.
Consider two cases. In case 1, the merger (or conduct) lowers marginal cost
all the way down to MC,,,. The firm then sets output at where its
marginal revenue equals its marginal costs, meaning at Q,,;;, which results
in a price of P, which is actually lower than the initial price of P,,.. Here
enough productive efficiency was passed on to consumers that they are that
they are better off after the conduct than before, and the firm is better off
since it earns higher profits than before. The merger (or conduct) in case 1
increased both consumer welfare and producer welfare, and thus increased
total welfare, which is the combination of the two.

pre*

In case 2, the merger (or conduct) lowers marginal cost down some-
what less, to MC,,. The firm then produces Q,,, 2% & price of P which
is actually higher than the initial price of P,.. I\ew we have conflicting
effects. Compared to the initial situation, there is a deadweight loss,
indicated by DWL,,, reflecting the fact that cutput is lower than it was
before. However, there is also an efficioncy gain, indicated by EG,.,
reflecting the fact that costs are lower l:; as here the size of the efficiency
gain exceeds the size of the dead weiguu loss, then there is a net increase in
efficiency and total welfare. However, consumer welfare has decreased, not
only because of the deadweight 12ss, but also because buyers pay a higher
price on the output they stilibuy. However, the firm gains both the latter
higher prices and the efficiancy gain, so the increase to producer welfare
exceeds the loss to censumer welfare. Thus, conduct might simultaneously
decrease consumer wolfare and increase total welfare, raising the issue of
which to favor. Az we shall see, so far antitrust law generally favors a
consumer we'tare standard, perhaps on the notion that producers could
always convert a total welfare gain into a consumer welfare gain by
transferring some of their increased profits back to consumers. But the
issue remains controversial, particularly for mergers of firms that mainly
export to other nations.

post2?
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Figure 5. Allocative Inefficiency With Offsetting
Productive Efficiency

B. THE REMEDIAL STRUCTULE:

Understanding all the above.izsues requires some understanding of the
basic remedial structure of U.S.-and EU law. Indeed, one recurring issue
throughout this book is whetner differences in remedies between the
United States and Eurspe suggest the desirability of having different
substantive rules abcut vhich conduct merits a remedy. While more detail
follows below, the basic differences between the U.S. and EU can be plainly
stated.

In the U.S., the basic antitrust laws are enforced not only by govern-
mental actions for injunctive relief, but by criminal penalties and by private
suits brought by injured parties (or by states on their behalf) for treble
damages, injunctive relief, and attorney fees. The exception is the Federal
Trade Commission Act, which is enforceable only through injunctive relief
in cases brought by the Federal Trade Commission (FTC) and subject to
judicial approval. Most U.S. antitrust cases are brought by private parties
seeking damages rather than by centralized government agencies.

In the EU, in contrast, virtually all enforcement is done by the
European Commission (or national competition agencies) in a way roughly
analogous to the Federal Trade Commission in the United States. EU
competition law does not provide for criminal sanctions, although the
competition laws of some of the Member States, such as the United
Kingdom, contain criminal penalties. Although in theory any violation of
EU competition law would also be subject to a private suit for (untrebled)
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compensatory damages in the courts of any European nation on a general
tort theory, as a practical matter this option is seldom used because private
suits are hampered by lack of discovery, fee-shifting statutes and other
procedural obstacles. In recent years, the European Commission has shown
growing interest for private law enforcement of EU competition rules, but,
so far, has done very little to overcome the procedural obstacles preventing
the development of private antitrust litigation.

1. AN OverviEwW OF U.S. ANTITRUST LAWS AND REMEDIAL
STRUCTURE

The primary source of U.S. antitrust law are a handful of statutes
enacted by the U.S. Congress. The Sherman Act, enacted in 1890, provides
the basic laws condemning (in § 1) anticompetitive agreements and (in § 2)
unilateral conduct that monopolizes or attempts to monopolize.! Violations
of either section constitute a felony that can be cciminally prosecuted by
the U.S. Department of Justice (DOJ). Other proisions make the Sherman
Act enforceable by DOJ actions for injunctive relief, and through private
suits brought by injured parties (or by ststes on their behalf) for treble
damages, injunctive relief, and attorney foez *

The 1914 Clayton Act added morz sj ecific antitrust laws governing (in
§ 2) price discrimination in comriadities, (in § 3) sales of commodities
conditioned on the buyer not de:ilizig with the seller’s rivals, and (in §§ 7-
8) mergers and interlocking directorates. Clayton Act § 3 remains in its
original form, but the provicicn on price discrimination was amended in
1936 by the Robinson-Faiman Act, and the provision on mergers was
amended in 1950 by tke Celler—Kefauver Act and supplemented in 1976 by
the Hart-Scott—-Rodino Act which provides for pre-merger notification to
U.S. enforcemernt agencies.? These Clayton Act provisions are not enforce-
able by crimiral penalties, but are otherwise enforceable by the DOJ and
private suits 1o the same way as the Sherman Act.* They are also enforce-
able througw prospective cease-or-desist orders by the FTC, unless the
conduct occurs in an industry regulated by a special federal agency, in
which case the special agency has that authority.®

The 1914 Congress also enacted FTC Act § 5, which generally prohib-
its all “‘unfair methods of competition.””® (This provision also prohibits
unfair or deceptive practices, which are addressed by a separate consumer
protection branch of the FTC.) The vagueness of the “unfair’ language has

1. See 15 U.S.C. §§ 1-2.
2. See 15 U.S.C. §§ 4, 12, 15-15¢, 25-26.
3. See 15 U.S.C. §§ 13-14, 18-19.

4. See 15 U.S.C. §§ 12, 15-15¢, 25-26. Robinson-Patman Act § 3 imposes criminal
penalties up to $5000 and a year in prison for knowingly price discriminating with an
anticompetitive purpose, see 15 U.S.C. § 13a, but this provision is seldom enforced.

5. See 15 U.S.C. § 21. The special agencies are the Federal Communications Commis-

sion, the Federal Reserve Board, the Department of Transportation and the Surface Transpor-
tation Board. Id.

6. See 15 U.S.C. § 45(a).
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been cabined by a 1994 amendment, which provides that the FTC cannot
deem conduct ‘“‘unfair unless the act or practice causes or is likely to cause
substantial injury to consumers which is not reasonably avoidable by
consumers themselves and not outweighed by countervailing benefits to
consumers or to competition.””” The FTC Act is not enforceable by private
suits, nor by the DOJ, nor by any retroactive penalties.® Instead, it is
enforceable only by the FTC itself, whose only remedy is to issue a
prospective order to cease and desist the activity, which is in turn subject to
review by the federal courts of appeals.” The FTC can also go to court to
seek a preliminary injunction pending a final resolution by itself and the
courts.'® Although the FTC may have authority to adopt prospective rules
defining the conduct it regards as an unfair method of competition, it has
not exercised such authority as a matter of practice.™

The FTC does not have jurisdiction to enforce Sherman Act violations,
see 15 U.S.C. § 21, but this is of little practical importance in cases seeking
injunctive relief because anything that violates the Sherman Actcould also
be deemed an unfair method of competition actionable undey FTC Act

7. 15U.S.C. § 45(n).

8. See 15 U.S.C. § 12 (defining “antitrust laws” enforceable in-those ways to exclude the
FTC Act); 15 U.S.C. § 56(a) (vesting the FTC with exclusive enf{ur ~ement authority over the
FTC Act with limited exceptions).

9. See 15 U.S.C. § 45.
10. 15U.S.C. § 53(b).

11. The legal issue is surprisingly unsettled. Fetcre 1973, it was seriously doubted that
the FTC Act gave the FTC authority to issues substantive rules. See K. DAvis, ADMINISTRATIVE
Law Text 130 (3d ed. 1972); Marinelli, T%2 rederal Trade Commission’s Authority to
Determine Unfair Practices and Engage in_Jutstantive Rulemaking, 2 Ounio N.U.L. Rev. 289,
295-96 & n.75 (1974). Then, in National Petroleum Refiners Ass’n v. FTC, 482 F.2d 672, 673—
78 (D.C.Cir. 1973), Judge Skelly Wrigh* interpreted 15 U.S.C. § 46(g) to give the FTC
authority to adopt substantive rules defining ‘“unfair methods of competition” and ‘‘unfair
and deceptive trade practices.” Pt ‘Lat was a debatable interpretation because § 46(g) could
be read to just authorize creai’ng nrocedural rules for carrying out the FTC’s cease and desist
powers. It was also dicta as applied to rules defining ‘“unfair methods of competition” because
the case was actually about a rule defining an “unfair and deceptive trade practice,” namely
the failure to disclose octane levels on gas pumps. The House initially passed a bill that said
the FTC had authority to enact rules defining deceptive trade practices but not unfair
methods of competition; however, the House compromised with the Senate on a statute that
did the former but did not purport to alter whether or not authority existed to enact rules
defining unfair methods of competition. See 15 U.S.C. § 57a(2); H.R. Rep. No. 1107, 93d
Cong., 2d Sess. 49-50 (1974), reprinted in 4 U.S. Code Cong. & Ad. News 7702, 7727 (1974); S.
Rep. No. 1408, 93d Cong., 2d Sess. 32 (1974) (conference report), reprinted in 4 U.S. Code
Cong. & Ad. News 7755, 7764 (1974). Thus, it appears there were insufficient legislative votes
for either the proposition that the FTC could enact rules defining anticompetitive practices or
the proposition that it could not. The FTC rules on its rulemaking procedure seem to carefully
limit its rulemaking to deceptive practices (Rule 1.7) or special areas where it has express
statutory authority to adopt rules, such as defining whether certain conduct constitutes illegal
price discrimination (Rule 1.23-1.24) unless the reference in Rule 1.2.1 to ‘“unlawful trade
practices” is intended to cut more broadly. The only substantive rule related to competition
that the FTC ever enacted was pursuant to its special authority to define price discrimination
under 15 U.S.C. § 13(a), and has since been rescinded. See 58 Fed. Reg. 35907-01. The FTC
does not appear to have adopted any substantive rule that purported to define ‘‘unfair
methods of competition” that were not deceptive nor any procedural rule that claims general
authority to enact rules defining ‘“unfair methods of competition’ that are not deceptive.
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§ 5.2 Thus, the DOJ and FTC effectively have concurrent jurisdiction over
most industries when seeking injunctive relief. However, especially for
mergers, they have adopted a practice of informally dividing their jurisdic-
tion by concentrating on different industries, though an effort to adopt a
written agreement that would more precisely define this division was
withdrawn in the face of Congressional opposition.'?

Federal courts have exclusive jurisdiction over federal antitrust
claims.’ Antitrust cases brought by anyone other than the FTC (or special
agency) are brought in the U.S. federal district courts for a trial to
adjudicate the facts and determine the relevant law,'® and citations to their
opinions are marked “F. Supp.” Appeals from decisions of the district
courts are generally first brought to the U.S. Courts of Appeals (noted
“F.2d” or “F.3d” in citations), which are often called the circuit courts
because there is a different one for each region of the country. Most are
numbered (e.g., “1st Cir.” is New England, “9th Cir.” comprises certain
West Coast states) except for the D.C. Circuit, which sits in Washington,
D.C. and tends to handle appeals from federal agen«y decisions. Appeals are
on questions of law, though this can include' siuch legal questions as
whether there was sufficient evidence to suppcrt the factual findings and
whether those findings suffice to meet the lezal standard. Losing parties
can then seek review before the U.S. Suureme Court (marked “U.S.” in
citations), but although that Court s formerly obligated to take any
appeal that presented a ‘“‘substantiai’’-tederal question, it now has discre-
tion to decide when to take a cane/(called taking “‘certiorari’’), which it
generally does only when the¢ circuit courts are split on an important
relevant legal issue.'®

In addition, many sia‘es have their own antitrust statutes. These
statutes tend to be less vigorously enforced, in part because they generally
borrow U.S. antitrust standards and are usually brought as ancillary claims
to U.S. antitrust ciaims that can be brought only in federal court. Plus,
state antitrust enforcement is usually left to the understaffed offices of
state attornoys general. However, state antitrust law is free to prohibit

12. See FTC v. Cement Institute, 333 U.S. 683, 689-95 (1948).

13. See Baer, Feinstein & Shaheen, Taking Stock: Recent Trends in U.S. Merger
Enforcement, 18 ANTiTRUST 15, 20-21 (Spring 2004).

14. See Marrese v. American Academy of Orthopaedic Surgeons, 470 U.S. 373, 379
(1985).

15. At the FTC, the general procedure is instead (1) the five commissioners issue a
complaint, (2) that complaint is adjudicated by an administrative law judge (ALJ) within the
FTC, (3) that ALJ decision is appealed to the five commissioners who decide whether to issue
the cease and desist order, and (4) that FTC decision is appealed directly to the Courts of
Appeal, and from there to the Supreme Court where appropriate. See 15 U.S.C. §§ 21, 45. The
exception is that the FT'C must bring a claim for a preliminary injunction to a federal district
court, 15 U.S.C. § 53(b), which generally must be done in merger cases to prevent the merger
from occurring. At any step along the way, the FTC (like the DOJ) can instead settle with the
parties and enter into a consent decree limiting their conduct or merger in some way, which is
in fact how the bulk of cases are ultimately handled.

16. Historically, there were special statutes that provided for antitrust trials by 3 judge
district courts and direct appeal to the U.S. Supreme Court, which was true in some of the
cases in this book. But today direct appeal from district court to the U.S. Supreme Court is
exceedingly rare, though possible in extreme cases. See 15 U.S.C. § 29.
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conduct that federal antitrust law allows,!” and in the rare cases where it
does so, it can have important effects. And occasionally the state attorneys
general indicate a willingness to pursue a case beyond where the federal
authorities think is appropriate even under the same antitrust standards,
as happened in the Microsoft case where some states did not agree to the
U.S.’s settlement and thus continued to pursue the states’ claims.

i. Criminal Penalties. The criminal penalties for violating the
Sherman Act have changed over time, and currently provide for punish-
ment “by fine not exceeding $100,000,000 if a corporation, or, if any other
person, $1,000,000, or by imprisonment not exceeding 10 years, or by both
said punishments, in the discretion of the court.” See 15 U.S.C. §§ 1-2. In
addition, general U.S. criminal law allows for an alternative fine equal to
twice the defendant’s pecuniary gain or the victims’ pecuniary loss. See 15
U.S.C. § 3571(d).

The Supreme Court has held that defendants can be criminally liable
even for rule of reason offenses.'® However, proving a criminal vioiation of
the Sherman Act requires proving a criminal intent (called-inens rea),
which necessitates proof that the conduct either (1) had ‘“‘anticompetitive
effects” and was ‘‘undertaken with knowledge of its probable conse-
quences’’ or (2) had ‘“‘the purpose of producing anticon'peuitive effects . . .,
even if such effects did not come to pass.”’® Thu:. criminal violations
require proof either of an anticompetitive intent or of knowledge that
anticompetitive effects were probable and in fact ensued. The Supreme
Court has explained that the reason for adding taese elements in a criminal
suit, even though the same elements would-not be required in civil suit
alleging a violation under the very sama statutory language, was the
concern that, compared to civil penalii«s, criminal penalties would produce
greater ‘‘overdeterrence’” of ‘‘procomipetitive conduct lying close to the
borderline of impermissible conducs.””2°

The Department of Justice (DOJ) brings criminal prosecutions, and
indeed most of the DCJ's cases are criminal cases. The DOJ Manual
generally limits enforczruent to conduct that is clearly unlawful, known to
be unlawful, intended to suppress competition, or a repeat offense.?! The
DOJ does not limit its enforcement to per se violations, and indictments
have even been sustained against agreements that other district courts
found legal under the rule of reason.?” But as a matter of practice, virtually
all the criminal prosecutions are for patently per se illegal horizontal
agreements like price-fixing between unrelated competitors. These cases
thus tend to raise few interesting legal issues in their adjudication. More
interesting are the enforcement policy implications arising from the facts
that the size of criminal penalties and number of criminal cases have both

17. See California v. ARC America Corp., 490 U.S. 93, 104-05 (1989).

18. See Nash v. United States, 229 U.S. 373, 376-78 (1913).

19. United States v. United States Gypsum, 438 U.S. 422, 444 & n.21 (1978).
20. Id. at 441.

21. II Pamup E. Areepa, RoGeR D. Bralr, & HERBERT HovENKAMP, ANTITRUST LAW 1 303, at 29
(2d ed. 2000).

22. Seeid. at 29-30 & n.9.
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increased over time, that these cases are increasingly focused on foreign-
based conspirators, and that the DOJ has had increasing success by
offering leniency to the first conspirator who reveals the conspiracy or
implicates the other conspirators.

ii. Treble Damages. The most distinctive feature of U.S. antitrust
enforcement is that it provides actions for treble damages that mean
government enforcement is supplemented, and in many areas dominated,
by private suits. “[Alny person who shall be injured in his business or
property by reason of anything forbidden in the antitrust laws’’ can sue the
violator for three times their damages plus litigation costs, including
reasonable attorney fees.?® The requirement of an injury to ‘business or
property”’ excludes claims for physical injury but includes any claim of
monetary injury.?* If a court concludes the defendant has improperly
delayed the antitrust suit, it can also award interest covering the period
from the time the plaintiff filed suit to the time of judgment.*

Treble damages often sound excessive because. ‘at first cut, single
damages should be adequate to deter any condict whose harm exceeds its
benefits. However, in fact treble damages are .wot as draconian as they
sound because they are reduced by the fact ti:avu: (a) plaintiffs cannot collect
pre-suit interest and usually cannot coll€ct prejudgment interest, (b) plain-
tiffs have difficulty proving harm frox the fact that the anticompetitive
overcharge caused them not to buy ‘ne product at all (that is, the dead-
weight loss triangle usually canncy-oe collected), and (c) in many courts,
plaintiffs cannot recover damncages for the harmful umbrella effect an
overcharge causes by increasing the prices of rivals or substitutes. It has
been calculated that the tembination of these three factors reduces treble
damages to single damages on average.?® Further, single damages are likely
to underdeter anticemapetitive conduct because it is often difficult to detect
or prove. Some conduct (like a cartel) is hard to detect, but once detected is
easy to prove %o be anticompetitive. Other conduct may be easier to detect,
but harder. o prove it is anticompetitive, such as a tie of some computer
software tc. other software. High litigation costs may also deter many
claims. Because expected damages will be the actual damages times the
odds of detection and adjudicated punishment, they may well be less than
the gains of conduct that inflicts greater costs than benefits.

Damage claims can be brought not only by private parties but by
governments injured in their own ‘“‘business or property,” though foreign
governments are limited to single damages unless they themselves were not
eligible for foreign sovereign immunity from antitrust claims because they

23. See 15 U.S.C. § 15. “Antitrust laws” are defined to include the Sherman and
Clayton Acts (as amended by later acts) but not the FT'C Act or Robinson-Patman Act § 3. See
15 U.S.C. § 12; Nashville Milk v. Carnation Co., 355 U.S. 373, 378-79 (1958). The former is
enforceable just by injunctive claims by the FTC and the latter just by criminal actions by the
DOJ, which are rarely brought.

24. Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979).

25. See 15 US.C. § 15.

26. See Robert H. Lande, Five Myths About Antitrust Damages, 40 U.S.F. L. Rev. 651
(2006).
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were engaged in commercial activities.?” In addition, states can bring a
treble damages action on behalf of its residents (called a ‘“‘parens patriae”
action) for monetary injuries they suffered from a Sherman Act violation,
unless those residents opt out of such litigation.?® In such a parens patriae
case, the district court can either distribute the damages to the injured
parties or deem the damages a civil penalty and deposit them in the state
treasury.?® Few parens patriae are in fact brought, which probably reflects
not only the uncertainty of gain to the state treasury but also a provision
that makes the state liable for the defendant’s attorney fees if the court
determines the action was in bad faith.?°

To prove damages, a party must show: (1) that the antitrust violation
was a material but-for cause of its injury; (2) that its injury flowed from the
anticompetitive effects of the violation; (3) that the link between the
violation and injury was sufficiently direct or proximate; and (4) the
amount of damages it suffered from the injury.

(1) Material But—For Causation. Like any plaintiff seeking damages,
an antitrust plaintiff must show the violation was the “‘but-for cause of its
injury. This does not mean the plaintiff must show that the injury definite-
ly would not have occurred but for the violation nor tkat cther factors did
not contribute to the likelihood or extent of that inju<y. The plaintiff need
only show the violation was a ‘“‘material cause” ¢f its injury or “materially
contributed” to that injury.®* Under this stand«rc, “It is therefore enough
that the antitrust violation contributes signifi:antly to the plaintiff’s injury
even if other factors amounted in the -agpregate to a more substantial
cause.”®® Lower courts have interpreteq this to mean that there need only
be a ‘“‘reasonable probability”’ deferaaits’ antitrust violation caused plain-
tiffs’ injury; plaintiffs ‘“need not ruic out ‘all possible alternative sources of
injury.” ’®® In short, to show ba‘-for material causation, a plaintiff need
only show that, but for the viclation, the probability or extent of its injury
would have been significant.y lower. Just what constitutes ‘‘significantly
lower” is not clear, buv it is clear that the violation does not have to be
more than 50% responsible for the probability or extent of injury.

27. See 15 U.S.C. § 15a (authoring federal suits); State of Georgia v. Evans, 316 U.S.
159 (1942) (holding that states are ‘“‘persons’ authorized to sue under the statute); 15 U.S.C.
§ 15(b) (limiting damage claims of foreign nations).

28. See 15 U.S.C. § 15c.

29. See 15 U.S.C. § 15e.

30. See 15 U.S.C. § 15¢(d).

31. Zenith Radio Corp. v. Hazeltine Research, Inc. (Zenith I), 395 U.S. 100, 114 & n.9
(1969) (“It is enough that the illegality is shown to be a material cause of the injury; a plaintiff
need not exhaust all possible alternative sources of injury in fulfilling his burden of proving
compensable injury.”’); Continental Ore v. Union Carbide, 370 U.S. 690, 702 (1962) (enough
that violation ‘‘materially contributed” to the harm).

32. II AREEDA ET AL, supra note 21, at 1338a, at 317.

33. Catlin v. Washington Energy Co., 791 F.2d 1343, 1347 (9th Cir.1986); see also
Virginia Vermiculite, Ltd. v. W.R. Grace & Co.-Conn., 156 F.3d 535, 539 (4th Cir. 1998);

Advanced Health-Care Servs., Inc. v. Radford Community Hosp., 910 F.2d 139, 149 (4th Cir.
1990).
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Further, a defendant cannot defeat causation by arguing that it could
have caused the same injury through lawful conduct.®* Nor can it defeat
causation by arguing that others would have chosen to act in the same way
absent an anticompetitive restraint that dictated that choice.®® The basic
rationale is twofold. First, where defendants themselves thought they
needed to restrain a certain market choice, it is highly likely that their
restraint was in fact necessary to prevent that choice because defendants
are unlikely to adopt restraints that they think have no purpose or effect.
Second, any inquiry into whether defendants and others would have
engaged in the same conduct absent a restraint that dictated that conduct
involves a highly burdensome and counterfactual inquiry into a state of
affairs that never existed. Because it is defendants’ own fault that this
unrestrained state of affairs did not exist, antitrust courts and plaintiffs
should not bear the burden on this hypothetical inquiry.

(2) Antitrust Injury. An antitrust plaintiff seeking damages must also
show that its injury constituted “‘antitrust injury, which is to say injury of
the type the antitrust laws were intended to prevent and that flows from
that which makes defendants’ acts unlawful. The injury should reflect the
anticompetitive effect either of the violatidi or of anticompetitive acts
made possible by the violation.””?® In short, a plaintiff must allege an injury
that results from an anticompetitive aspect of the antitrust violation rather
than from a procompetitive aspect cf the challenged conduct. The basic
point of this requirement is to pra-lide actions by antitrust plaintiffs that
would suffer no injury unlessthic <hallenged conduct were actually procom-
petitive.?

Thus, the Supreme Ciurt has twice found no antitrust injury for rivals
challenging horizontal mergers because the mergers would hurt the rival
only if they decreasca market prices to more competitive levels.? It has also
found no antitrusu jury for rivals challenging nonpredatory price-fixing or
output restrictions (whether horizontal or vertical) because the challenged
agreement. vrouid benefit the rival if they raised prices and thus could
injure the 1ival only by bringing prices closer to competitive levels.?® On the
other hana, when a rival is an unwilling participant in the conspiracy and
is punished or threatened with punishment for deviating from it, then it

34. Virginia Vermiculite, 156 F.3d at 540; Lee-Moore Oil Co. v. Union Oil Co., 599 F.2d
1299, 1302 (4th Cir.1979); Irvin Indus. v. Goodyear Aerospace Corp., 974 F.2d 241, 245-46 (2d
Cir. 1992). Cf. In re Cardizem CD Antitrust Litigation, 332 F.3d 896, 914 (6th Cir. 2003) (in
Sixth Circuit, defendant can defeat causation by showing that legal conduct would have caused
the same injury even without any antitrust violation).

385. See United Shoe v. United States, 258 U.S. 451, 462 (1922); X AReeDA, ELHAUGE &
Hovenkamp, ANTITRUST Law 1 1753¢, at 294-96 (1996) (collecting cases).

36. Brunswick Corp. v. Pueblo Bowl-O-Mat, 429 U.S. 477, 489 (1977) (emphasis in
original).

37. See Los Angeles Memorial Coliseum v. NFL, 791 F.2d 1356, 1364 (9th Cir. 1986)
(“[Tlhe Brunswick standard is satisfied ‘on a showing that the injury was caused by a
reduction, rather than an increase, in competition flowing from the defendant’s acts.””)

38. See Brunswick; Cargill, Inc. v. Monfort of Colorado, Inc., 479 U.S. 104 (1986).

39. Matsushita Electric v. Zenith Radio, 475 U.S. 574, 586 (1986); Atlantic Richfield v.
U.S.A Petroleum, 495 U.S. 328 (1990).
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does suffer antitrust injury and has standing to sue.*’ Indeed, even a
plaintiff that voluntarily agreed to an anticompetitive restraint can bring
an antitrust claim, if the plaintiff was injured by the anticompetitive
aspects of that restraint or by its enforcement against the plaintiff and if
the plaintiff was not equally responsible for the restraint.*

This antitrust injury doctrine provides an enormously useful function:
it screens out those plaintiffs whose anticompetitive motives make litiga-
tion unlikely to benefit consumer welfare. This not only saves litigation
costs but also lowers the risk that antitrust courts will mistakenly impose
liability that deters procompetitive conduct. Thus, like the mens rea re-
quirement in criminal cases, this doctrine is an important part of reducing
the overdeterrence of procompetitive conduct that antitrust law inevitably
creates given errors or difficulties in distinguishing such conduct from
anticompetitive conduct.

(3) Proximate Causation. An antitrust plaintiff seeking damages must
also show that its injury was sufficiently direct or proximate. This general-
ly, but not always, precludes antitrust claims by a plaintiff that ciaims the
antitrust violation harmed an intervening party that passed the harm on to
it. For example, if an antitrust violation harms a corperation, then its
shareholders, employees and creditors cannot bring cv- antitrust suit.
However, the Supreme Court has held that whether it terms an injury
“direct” or “indirect” turns not on formalisms, such as whether an
intervening party exists but rather on the app'ication of three policy
factors.*? Those factors are: (1) whether a more iirectly injured party could
bring the same cause of action to vindicaie the interest in statutory
enforcement; (2) whether allowing suit by the indirect party would require
complicated apportionment of damages-to avoid duplicative damages; and
(3) whether indirectness makes ths. causal inquiry too speculative.*® The
Court interprets these factors to.fosver, rather than frustrate, enforcement
by concentrating the antitrust ciaim in the hands of the private party with
the best incentives to vigorausly enforce the statute.** The goal is to pick
the best plaintiff, not to bai.all plaintiffs.

40. See, e.g., NCAA v. board of Regents, 468 U.S. 85 (1984).

41. See Perma Life Mufflers v. International Parts Corp., 392 U.S. 134, 138-141 (1968);
id. at 143-48 (White, J., concurring). Because Justice White was the fifth vote for the Court
opinion, his concurring opinions would seem to limit language in the Court opinion that
suggested a plaintiff could sue even if it were equally responsible.

42, Associated General Contractors of Cal. v. California State Council of Carpenters, 459
U.S. 519, 536 n.33 (1983) (rejecting the ‘“‘directness of the injury’ test, stating that instead
“courts should analyze each situation in light of the factors set forth in the text’’); Holmes v.
SIPC, 503 U.S. 258, 272 n.20 (1992) (interpreting the antitrust standard for incorporation to
RICO cases and concluding, “Thus, our use of the term ‘direct’ should merely be understood
as a reference to the proximate-cause enquiry that is informed by the concerns set out in the
text.””)

43. Associated General, 459 U.S. at 538-45; Holmes, 503 U.S. at 269, 273 n.20.

44. See Associated General, 459 U.S. at 542 (noting that the Court does not deny
standing when that is “likely to leave a significant antitrust violation undetected or unreme-
died” and inquiring into ‘“‘existence of an identifiable class of persons whose self-interest
would normally motivate them to vindicate the public interest in antitrust enforcement.”);
Kansas v. UtiliCorp, 497 U.S. 199, 214 (1990) (‘“‘our interpretation of [Clayton Act] § 4 must
promote the vigorous enforcement of the antitrust laws.”).
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Thus, in Associated General Contractors, the Court denied antitrust
standing to unions complaining that (a) the defendants had boycotted
landowners and general contractors who used unionized subcontractors, (b)
who in turn may (to some extent) have declined to use unionized subcon-
tractors, (¢) who in turn may have passed on some (unspecified) harm onto
unionized employees, (d) who in turn may have passed on some (unspeci-
fied) harm to the unions who were the plaintiffs.** The Court concluded
that this causal chain was too speculative, rife with possibilities for duplica-
tive or hard to apportion damages, and that more direct plaintiffs existed.
On the other hand, the Court stated that the unionized subcontractors
allegedly injured at step (b) would have standing even though they were
indirectly injured.?® Why? Because the three factors were met for those
plaintiffs. (1) Although more directly injured, the landowners and general
contractors would have had little incentive to sue because they could avoid
the harm by declining to use unionized subcontractors. (2) The unionized
subcontractors’ injury of lost business was distinet from the harm to
landowners and general contractors of not being able to choose their
preferred subcontractors. (3) The causal connection was not unduly specu-
lative, especially since the harm to the unionized subcontractors was clearly
intended and foreseeable.

Likewise, McCready found antitrus: standing for patients complaining
that a conspiracy to withhold coverage for psychologist services in the
insurance sold to their employers mzant that the patients were unable to
obtain reimbursement for psychologist services.?” Why did the patients
have standing even though th<y did not directly purchase from the defen-
dants? Because they met the “liree policy factors. (1) No more direct party
could sue for these damegvs because only the patients paid the medical
bills.*® (2) There was o difficulty apportioning to avoid duplicative dam-
ages since the harm ¢ the patients was distinct from harm to employers or
to psychologists, the latter of which could also sue for their separate (also
indirect) injury. ot lost business from other patients who (to avoid losing
reimburserent! switched to psychiatrists.®® (3) Causation was not too
speculative even though the intervening employers could have changed
insurers) because the insurance contracts meant the patients’ medical costs
could be ascertained to the penny.*®

In Illinois Brick, the Supreme Court dealt with a more commonly
occurring type of case, a claim that price-fixing injured indirect purchasers
because the direct purchasers passed on some of the supracompetitive
prices to their downstream customers.’ The Court concluded that general-
ly the indirect purchasers could not sue, reasoning that the direct purchas-
ers had adequate incentives to sue and that allowing suits by both direct

45. 459 U.S. at 538-45.

46. Id. at 541-42.

47. See Blue Shield v. McCready, 457 U.S. 465 (1982).
48. Id. at 475, 483.

49. Id. at 483.

50. Id. at 475 n.11 & 480 n.17.

51. Illinois Brick v. Illinois, 431 U.S. 720 (1977).
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and indirect purchasers would require complicated and difficult inquiries
into the extent to which the inflated prices were passed on. Such a
complicated and difficult inquiry would increase the evidentiary burdens on
plaintiffs and thus discourage statutory enforcement.®® Thus, it concluded
“that the antitrust laws will be more effectively enforced by concentrating
the full recovery ... in the direct [party].”®® In the same decision, the
Court recognized that indirect purchasers may have standing if they
bought under pre-existing, cost-plus contracts.’* Why? Because none of the
policy factors indicate that the latter sort of indirect claim should be barred
if the direct purchaser has a cost-plus contract that fixes quantity. (1) The
more direct party has no incentive to sue because the cost-plus contract
meant it suffered no injury. (2) The cost-plus contract also eliminates any
difficulty in apportioning to avoid duplicative damages. (3) The cost-plus
contract further means causation is not at all speculative.’® On the other
hand, when the cost-plus contract does not specify the quantity, then the
direct purchaser is given standing instead of the indirect purchaser because
supracompetitive prices would harm the direct purchaser by reducing
output.5®

In the wake of Illinois Brick, many states enacted ‘‘Tlinois Brick
repealer”’ statutes that authorized indirect purchasers to bring suit under
state antitrust law. Indeed, this is the main area wh=re scate antitrust law
differs significantly from federal antitrust law. Ta ARC America, the
Supreme Court held that such statutes are ot preempted by federal
antitrust law, holding that there is no duplicaiion problem necessitating
apportionment where damages under state antitrust law might duplicate
federal antitrust damages because there is.no “federal policy against states
imposing liability in addition to that iniposed by federal law.”’5”

(4) Proving the Amount of Dcirages. Proving antitrust damages is
often very difficult because it.rejuires comparing what actually happened

52. See id. at 737 (rejecting apportionment option because ‘it would add whole new
dimensions of complexity to trelle dumage suits and seriously undermine their effectiveness”);
id. at 745-46 (doctrine cencontrating claims in most directly injured party supports ‘‘the
longstanding policy of encouraging vigorous enforcement of the antitrust laws” because they
thus are ‘“not only spared the burden of litigating the intricacies of pass-on but also are
permitted to recover the full amount of the overcharge”); id. at 732 (trying to trace complex
economic adjustments through a second market level would ‘“‘reduce the effectiveness of
already protracted treble-damages proceedings”). See also McCready, 457 U.S. at 475 n.11
(task of disentangling overlapping damages would ‘“‘discourage vigorous enforcement of the
antitrust laws by private suit’); Associated General, 459 U.S. at 545 (agreeing that apportion-
ment must be rejected because it “undermines the effectiveness of treble-damage suits.”);
California, 490 U.S. at 104 (“Illinois Brick was concerned that requiring direct and indirect
purchasers to apportion the recovery under a single statute—$§ 4 of the Clayton Act—would
result in no one plaintiff having a sufficient incentive to sue under that statute.”)

53. Illinois Brick v. Illinois, 431 U.S. at 735.
54. Id. at 736.

55. See also California, 490 U.S. at 102 n.6 (“Illinois Brick ... was concerned ... that
at least some party have sufficient incentive to bring suit. Indeed, we implicitly recognized as
much in noting that indirect purchasers might be allowed to bring suit in cases in which it
would be easy to prove the extent to which the overcharge was passed on to them.”).

56. Utilicorp, 497 U.S. at 220.

57. Id. at 104-05.



22

CHAPTER 1 INTRODUCTION

to a but-for world that never occurred. Unless we gain the ability to
observe parallel universes, courts can never be certain just what would
have happened in the but-for world. The U.S. Supreme Court has respond-
ed by adopting a ‘“traditional rule excusing antitrust plaintiffs from an
unduly rigorous standard of proving antitrust injury.”’®® This traditional
rule has two elements. First, proof of injury can be more uncertain in an
antitrust case than in other cases. This reflects the practical fact that
antitrust damages are inherently more difficult to prove because they rest
on counterfactual claims about what would have happened in the market
absent defendants’ restraint of trade.’® Second, once the plaintiff estab-
lishes the fact of antitrust damages (that is, material proximate causation)
by a preponderance of the evidence, then it can collect damages even
though the amount of antitrust damages is uncertain.’® The rationale for
this doctrine is that antitrust defendants should not be permitted to profit
from the uncertainty created by their own antitrust violations.®! It suffices
that some ‘‘reasonable inference’” can be made about damages ‘“‘although
the result be only approximate.’’®?

In short: “The Court has repeatedly held thai in the absence of more
precise proof, the factfinder may ‘conclude as ¢ matter of just and reason-
able inference from the proof of defendaais’ wrongful acts and their
tendency to injure plaintiffs’ business, and from the evidence of the decline
in prices, profits and values, not shown *o be attributable to other causes,
that defendants’ wrongful acts had cauced damage to the plaintiffs.” "% In
practice, what this typically meansis that the antitrust plaintiff first comes

58. J. Truett Payne Co. v. Chryzior Motors Corp., 451 U.S. 557, 565 (1981).

59. J. Truett, 451 U.S. at 566 < ‘Our willingness to accept a degree of uncertainty in
these cases rests in part on the G:fficulty of ascertaining business damages as compared, for
example, to damages result’ng trom a personal injury or from condemnation of a parcel of
land.”); Zenith I, 395 U.S. ai 123 (damages resulting ‘“‘from a partial or total exclusion from a
market ... are rarely susceptible of the kind of concrete detailed proof of injury which is
available in other conterts.”)

60. Story I'archment Co. v. Paterson Parchment Paper Co., 282 U.S. 555, 562 (1931)
(“there is a ctoar distinction between the measure of proof necessary to establish the fact that
petitioner 1.ad sustained some damage, and the measure of proof necessary to enable the jury
to fix the amount. The rule which precludes the recovery of uncertain damages applies to such
as are not the certain result of the wrong, not to those damages which are definitely
attributable to the wrong and only uncertain in respect of their amount.”).

61. Bigelow v. RKO Radio Pictures, 327 U.S. 251, 265 (1946) (‘“The most elementary
conceptions of justice and public policy require that the wrongdoer shall bear the risk of the
uncertainty which his own wrong has created.”); Story Parchment, 282 U.S. at 563 (‘“‘Where
the tort itself is of such a nature as to preclude the ascertainment of the amount of damages
with certainty, it would be a perversion of fundamental principles of justice to deny all relief to
the injured person, and thereby relieve the wrongdoer from making any amend for his acts”);
Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359, 379 (1927) (‘‘a defendant
whose wrongful conduct has rendered difficult the ascertainment of the precise damages
suffered by the plaintiff, is not entitled to complain that they cannot be measured with the
same exactness and precision as would otherwise be possible.”); J. Truett,, 451 U.S. at 566
(“Any other rule would enable the wrongdoer to profit by his wrongdoing at the expense of his
victim. ... [I]t does not ‘come with very good grace’ for the wrongdoer to insist upon specific
and certain proof of the injury which it has itself inflicted.”); Zenith I, 395 U.S. at 124 (same).

62. Story Parchment, 282 U.S. at 563; J. Truett, 451 U.S. at 565-66; Zenith I, 395 U.S. at
123; Bigelow, 327 U.S. at 264.

63. Zenith I, 395 U.S. at 123-24 (collecting cases).
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forward with (a) evidence showing that it suffered the sort of injury that
the proven antitrust violation tends to create and (b) some rough method of
approximating the amount of damages it suffered. Although this burden
does not require the plaintiff to disprove the possibility that other causal
factors also contributed to the injury, the defendant then has an opportuni-
ty (and burden) to prove that the other causal factors in fact created all or
some portion of the alleged injury. In the typical case involving injured
firms claiming lost profits, antitrust defendants usually employ various
“blame the victim’ arguments that the injured firm would have lost profits
anyway because it was poorly managed, poorly located, had a bad product,
or was less efficient than other firms in some other way. In cases claiming
inflated prices, the defendants will typically argue either that prices actual-
ly went down or would have increased anyway because of increased costs or
other market factors.

Under this rough-approximation-of-damages standard, the Supreme
Court has approved awarding lost profits damages based on assnumptions
that, absent the antitrust violation, the plaintiff would have (7).acquired
the same market share as it had in another nation, (2) msade the same
profits as another firm, (3) made the same profits as it made in the past, or
(4) enjoyed the same prices as it enjoyed in the past.®* Qne cannot really
know whether, absent an antitrust violation, a firm wcuald have done as
well as another or as it did in a different nation, 1o, that past profits or
prices will continue into the future. But such crude assumptions are
permitted to deal with the uncertainty causei oy defendant’s antitrust
violation.

Thus, the typical method allowed is te pick some contemporaneous or
past baseline where or when markets or firms were not affected by the
anticompetitive conduct and assums that any difference between the base-
line and reality was caused by the anticompetitive conduct. Unfortunately,
contemporaneous or past basziines may be inaccurate because of different
costs or demand, because they were also affected by the same anticompeti-
tive conduct, or because the iirms in those baselines differ in their efficien-
cy or other features. The past can also be a poor baseline in the typical case
where a monopolist is engaging in anticompetitive conduct precisely to slow
down the inevitable erosion of a monopoly power it initially earned.®® In
such cases, using a past baseline may falsely suggest the conduct caused no
damages even though the conduct did anticompetitively make prices higher
than they would have been in the but-for world without that conduct.

Plaintiffs thus often must base their cases on expert projections about
what prices or profits would have been but for the anticompetitive conduct
in a way that accounts for differences between the but-for world and the
posited baseline. One possible method is to run a regression analysis that
correlates various features of the market and firms with prices or profit
levels to predict what prices or profits would have been but for the
anticompetitive conduct, in a way that accounts for differences in market

64. Zenith I, 395 U.S. at 124-25; Bigelow, 327 U.S. at 259-65; Kodak, 273 U.S. at 379;
Story Parchment, 282 U.S. at 562-66.

65. Einer R. Elhauge, Defining Better Monopolization Standards, 56 Stan. L. Rev. 253,
337-39 (2003).
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features or firms.%® Where the claim involves future lost profits, a present
value calculation must also be conducted to reduce the stream of future lost
profits into a current damage amount.®’

Often, it is attractive to build a model of how prices are set in the
relevant industry, and then use it to predict what but-for prices would have
been absent some change caused by the conduct. This can lead to conflict-
ing results because models with different assumptions can lead to quite
different results. One promising modern approach, called the New Empiri-
cal Industrial Organization (NEIO) approach, is to use empirical analysis to
estimate the conduct parameters rather than assume them.® In particular,
with empirical estimates of (1) the relevant demand-elasticities, (2) seller
concentration levels, and (3) producer price-cost margins, one can calculate
(4) the extent to which firms in the market act competitively (‘‘the conduct
parameter”).® One could then use such data to calculate the extent to
which that conduct parameter changed with the relevant conduct and how
much that change affected prices. Or one might calculate the extent to
which changes in seller concentration levels mignt  alter prices if the
conduct parameter remained constant. Or one mizh¢ be able to assume, say

66. II AREEDA ET AL, supra note 21, at 19393, 394}
67. Id. 1392c.

68. See, e.g., Timothy F. Bresnahan, En'ri cal Methods for Industries with Market
Power, in 2 HANDBOOK OF INDUSTRIAL ORrGANIZA T (Richard Schmalensee & Robert Willig eds.,
North Holland 1989); Timothy F. Bresnahan & Valerie Y. Suslow, Oligopoly Pricing with
Capacity Constraints, 15/16 ANNALEs D’FCONOMIE ET DE STATISTIQUE 267-89 (1989); Jonathan B.
Baker & Daniel L. Rubinfeld, Empiric.! Methods in Antitrust Litigation: Review and Critique,
1 Am. L. & Econ. Rev. 386, 427-29 (1299).

69. For example, as we sheil see in Chapter 7, the Cournot Model of competition predicts
that (without any collusion ot coordination), (P-MC)/P = HHI/e, assuming the products are
homogeneous and marginel ¢ysts are constant, where P is price, MC is marginal cost, HHI is
the sum of squares o the inarket shares of the firms, and e equals the absolute value of the
marketwide demand =2lesticity. In contrast, the Bertrand Model predicts that prices will equal
marginal cost even ir a duopoly. Finally, monopoly models predict that a cartel (or perfectly
coordinating -siigcoly) would set prices at (P-MC)/P = 1/e. Rather, than assuming a
particular ‘ricael is true, one could simply set (P-MC)/P = HHI(1+k)/e, where k is the
conduct parameter, which could vary from -1 (where the Bertrand prediction holds) to 0 (if
Cournot holds) or to positive numbers (where collusion or coordination is true) up to k = (1-
HHI)/HHI (where collusion or coordination is perfect). With a conduct parameter calculated
from data rather than assumed by model, one could then calculate what the change in conduct
parameter must have been between two periods if one has the data on price, cost, market
shares and demand elasticity in the two periods, and then calculate what effect that change in
conduct parameter had given current prices, costs and market shares. Or, if one wants to
calculate the effects of a merger, one might calculate the current conduct parameter,
conservatively assume that it would not be any higher after the merger (i.e., that the merger
would not increase the degree of oligopolistic coordination), and then calculate what the
change in market prices would be.

Other models can be used to calculate the predicted price effects of a merger if one instead
assumes Bertrand competition on differentiated markets. Assuming the merged firms are
closest to each other in the relevant product space, one need simply calculate the cross-
elasticities of demand between the firms and the aggregate elasticity of the alleged product
space using current price-output data, and then (with varying assumptions about the shape of
the demand curve) predict the prices that the merged firm would charge, and thus the extent
to which those prices would be higher than premerger levels. Using this method, one can even
calculate the extent to which a posited decrease in marginal costs would offset any tendency
toward increased prices.
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in a cartel case, that the conduct parameter was at maximum anticompeti-
tive levels, and then calculate one of the other missing variables.

Where a plaintiff can show that prices were inflated by the defendants’
anticompetitive conduct, it is entitled to recover the amount of the price
overcharge times the quantity it purchased.” Notwithstanding arguments
that business purchasers should be limited to the lost profits that more
accurately measure their injury, they are entitled to recover for the full
overcharge because the Illinois Brick doctrine concentrates the antitrust
claim in their hands rather than allowing indirect purchasers to sue for any
overcharge that was passed on downstream. However, this does seem to
undercompensate for the total harm inflicted by the violation, which will
include not only this overcharge but the deadweight loss caused because
the price increase will diminish output and crowd some purchasers out of
the market. In theory, a plaintiff should be able to satisfy the requisite
standards on causation and damages by showing that it would have bought
a greater amount but for the antitrust violation, or (if it mnurchased
nothing) that it would have been a direct purchaser but for tie antitrust
violation. But proof of that will usually be difficult. This unacrcompensa-
tion problem is to some extent offset by trebling damages

(5) Allocating Damages Among Defendants. When miultiple firms en-
gage in a conspiracy that causes anticompetitive ‘harm, their liability is
joint and several.” This means that, although = vlaintiff can sue all the
defendant co-conspirators, the plaintiff also haz the option to sue just one
(or some) of the defendant co-conspirator: 10or the entire amount of the
injury resulting from the conspiracy.” The plaintiff need not even name the
co-conspirators in its complaint,” thoust in some cases specificity might be
necessary to adequately allege the.conspiracy. The fact that the plaintiff
actually did not buy from the de‘ciidant does not matter as long as the
price at which the plaintiff bought was fixed by the conspiracy.™ Indeed, if
the defendant and his co-congpirators fixed prices in a way that caused
market prices to rise gen=raly, a plaintiff should be able to recover even if
the plaintiff did not by 1rom a co-conspirator at all, on the ground that the
illegal conspiracy did materially contribute to the higher prices the plaintiff
paid in a way that directly flowed from the anticompetitive aspects of the
conduct. However, the cases are somewhat split on this last point.”

70. See Chattanooga Foundry & Pipe Works v. City of Atlanta, 203 U.S. 390, 396 (1906).
71. See Texas Industries v. Radcliff Materials, 451 U.S. 630, 646 (1981).

72. See Burlington Indus. v. Milliken & Co., 690 F.2d 380, 392 n.8 (4th Cir. 1982);
MacMillan Bloedel Limited v. Flintkote Co., 760 F.2d 580, 584-85 (5th Cir. 1985); In re
Uranium Antitrust Litigation, 617 F.2d 1248, 1257 (7th Cir. 1980).

73. See Texas Industries, 451 U.S. at 632-33 (plaintiff complaint allowed to proceed that
did not even name who defendant’s horizontal co-conspirators were).

74. See Chattanooga Foundry, 203 U.S. at 396 (upholding antitrust verdict against
horizontal co-conspirator of actual seller, even though actual seller was not sued). Thus, a
plaintiff who alleges it paid retail prices that were fixed by an illegal vertical price-fixing
agreement between a manufacturer and dealer can elect to sue just the manufacturer or just
the dealer or both. See II AREEDA ET AL, supra note 21, at 1 346h, at 369; VII AREEDA, ANTITRUST
Law 11459b4, at 186-87 (1986).

75. See II AREEDA ET AL, supra note 21, at 1347, at 384-85.
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The Supreme Court has also held that a defendant cannot even seek
contribution from its co-conspirators for their share of the damages
caused.”™ This does not mean that a plaintiff can get double recovery by
separately suing each defendant for the full amount of its loss. Rather, each
defendant is entitled to a defense of payment for any amount previously
paid by other co-conspirators.” However, the non-contribution rule does
create incentives for plaintiffs to settle early with some co-defendants for
less than their pro-rata share of damages in order to fund the rest of the
litigation and minimize the downside risk, confident that the remaining co-
defendants are still on the hook for all other damages. It also creates
corresponding incentives for co-defendants to settle early to avoid being the
nonsettling defendant left exposed to a disproportionate share of the
liability risk.

iii. Injunctive Relief. Claims for injunctive relief to prevent Sher-
man or Clayton Act violations can be brought not only by the Department
of Justice, but also by private parties injured by those-violations.”® The FTC
can also seek or impose injunctive relief as noted above for Clayton and
FTC Act violations.” “In a Government case tho nroof of the violation of
law may itself establish sufficient public iriuiy to warrant relief.”® In
contrast, a private plaintiff must prove ‘‘t'weatened loss or damage,” in
other words that the violation threatens ts-have a material causal link to
an injury that would constitute antitrast injury.® Thus, two of the ele-
ments necessary to prove damage: have parallels in private injunctive
claims. The other two do not. A private plaintiff seeking injunctive relief
need not prove that any causal link is proximate because an injunction
poses no danger of duplicative or speculative damages.?? And obviously the
plaintiff seeking injunctiv velief need not prove the amount of its damages.
Rather, it must genera'ly show the opposite: that damages do not provide it
an adequate remedy, wnich is true whenever some portion of its injury is
too difficult to quantify in damages.®® Thus, a private plaintiff will typically
seek damages cna injunctive relief in the alternative because denial of the
former supnorts the latter. Often a plaintiff will be able to quantify past

76. Texus Industries, 451 U.S. at 646-47.

77. See Zenith Radio Corp. v. Hazeltine Research, Inc. (Zenith II), 401 U.S. 321, 348
(1971); Burlington Indus., 690 F.2d at 391-92.

78. See 15 U.S.C. §§ 4, 25-26.
79. See 15 U.S.C. §§ 21, 45, 53(b).

80. See California v. American Stores, 495 U.S. 271, 295 (1990). However, as shown
below, if the government is not simply seeking injunctive relief to prevent or undo the
anticompetitive conduct, but also seeks affirmative injunctive relief to undo the anticompeti-
tive effects or force disgorgement of anticompetitive gains, it must show a material causal link
between the defendant’s conduct and those anticompetitive effects or gains.

81. Seeid.; 15 U.S.C. § 26; Cargill, 479 U.S. at 111 (private plaintiff seeking injunction
must prove antitrust injury); Zenith I, 395 U.S. at 130 (injunctive ‘“remedy is characteristically
available even though the plaintiff has not yet suffered actual injury; he need only demon-
strate a significant threat of injury from an impending violation of the antitrust laws or from a
contemporary violation likely to continue or recur’’ to show the requisite causal connection); II
AREEDA ET AL., supra note 21, at 1337b, 310-13.

82. Cargill, 479 U.S. at 110-111 n.6.

83. See Blue Cross v. Marshfield Clinic, 152 F.3d 588, 591 (7th Cir.1998) (Posner, J.).
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but not future damages, in which case it should get a damage award for the
past, and injunctive relief for the future. Subject to the above limitations,
private parties have the same right to seek extraordinary injunctive relief
like divestiture as the government does, though district courts are not
obligated to order such remedies in every case where the government could
obtain it.® If a private party “substantially prevails” on a claim for
injunctive relief, it is also entitled to have the defendant reimburse its
litigation costs and reasonable attorneys’ fees.®®

Injunctive relief should be awarded not only (1) to prevent or undo the
anticompetitive conduct but also (2) to undo any anticompetitive effects the
conduct had on the market and (3) to deny the defendant the fruits of its
antitrust violations.®® Thus, injunctive relief need not be limited to either
prohibiting illegal conduct nor to returning the market to the status quo
ante, but can include more affirmative relief to undo anticompetitive effects
or gains.®” District courts have considerable discretion to fashion remedies
to achieve these goals, including orders requiring firms to: divest or create
companies, share access to physical or intellectual property, enter into
contracts or modify them, or refrain from certain businesses o- practices
even though they are normally legal ®®

Injunctive relief cannot be punitive in the sense i sceking to inflict
hardships on the defendant that are unnecessary tc accomplish the above
three goals, but it is also true that defendant hardsliips cannot relegate the
plaintiff to injunctive relief that is less effectiv: at accomplishing those
three goals.®® When the injunctive relief sougi:t does not simply seek to
prevent or undo antitrust violations, a material causal connection must
generally be shown between the anticompetitive conduct and the anticom-
petitive effects it seeks to undo or the {iuits it seeks to take away, even in a
suit brought by the government.®

Injunctions to undo the coriduct’s anticompetitive effects can include
conduct regulation designed tc¢ influence markets far into the future: in
Ford Motor the Supreme Court awarded injunctive relief designed to affect
how the market would loak iike ten years in the future, and stressed that
drafting an antitrust decree by necessity “involves predictions and assump-

84. See American Stores, 495 U.S. at 295-96.
85. See 15 U.S.C. § 26.

86. See United States v. Microsoft, 253 F.3d 34, 103 (D.C.Cir.2001) (en banc) (‘“[A]
remedies decree in an antitrust case must seek to ‘unfetter a market from anticompetitive
conduct’ [and] ... deny to the defendant the fruits of its statutory violation ...”") (citing Ford
Motor v. United States, 405 U.S. 562, 577 (1972), and United States v. United Shoe, 391 U.S.
244, 250 (1968)); Schine Chain Theatres, Inc. v. United States, 334 U.S. 110, 128-29 (1948)
(injunctive relief “‘serves several functions: (1) It puts an end to the combination or conspiracy
when that is itself the violation. (2) It deprives the antitrust defendants of the benefits of their
conspiracy. (3) It is designed to break up or render impotent the monopoly power which
violates the Act.”)

87. See Professional Engineers v. United States, 435 U.S. 679, 697-98 (1978); United
States v. Loew’s, 371 U.S. 38, 53 (1962); Ford Motor, 405 U.S. at 573 n.8; American Stores,
495 U.S. at 283-84.

88. See II AREEDA ET AL., supra note 21, 1325a, at 248 (collecting cases).
89. See United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 326-27 (1961).
90. See Microsoft, 253 F.3d at 106.
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tions concerning future economic and business events.””?! Courts can also
modify injunctions many years after trial (whether or not the court
expressly retained jurisdiction in the original decree) if subsequent evi-
dence indicates the earlier injunction was not completely effective.®?

Injunctions to deprive the defendant of the fruits of its anticompetitive
conduct should include injunctions ordering the defendant to divest proper-
ty:

“if the property was acquired ... as a result of practices which

constitute unreasonable restraints of trade. Otherwise, there

would be reward from the conspiracy through retention of its
fruits. Hence the problem of the District Court does not end with
enjoining continuance of the unlawful restraints nor with dissolv-

ing the combination which launched the conspiracy. Its function

includes undoing what the conspiracy achieved. ... [T]he require-

ment that the defendants restore what they unlawfully obtained is

no more punishment than the familiar remedv-of restitution.”%

This language would appear broad enough -toauthorize the govern-
ment to bring antitrust claims seeking the disgorgement of any supracom-
petitive profits causally related to antitrust viclations.®* Although not yet
frequently sought as a remedy, the FTC iras sought disgorgement as
injunctive relief and had its authority ¢ ao so upheld,”® as has the DOJ.%
Further, the Sherman Act gives (ke -DOJ express authority to obtain
forfeiture of any property owned bz or pursuant to any antitrust conspiracy
that crosses state or national-'.onndaries.?” This can be done in a civil
action rather than criminal presscution.?

Governments and private parties can also obtain preliminary injunc-
tions to prevent conduct from occurring or continuing pending litigation
under the normal staudards that balance the likelihood of ultimate success
on the merits, the narm the preliminary injunction would cause the
defendant, and-whether any injury to the plaintiff or public from allowing
the conduct vrouid be irreparable later.®® Such preliminary injunctions are
typically. the reinedy sought in the biggest area of antitrust practice: suits
to prevenuv.mergers from occurring.

iv. Consent Decrees and the Interplay Between Public and
Private Enforcement. Treble damages compensate for the underdeter-
rence problems that might otherwise result because it is often hard to

91. 405 U.S. at 578.
92. United States v. United Shoe, 391 U.S. 244, 251-52 (1968).
93. United States v. Paramount Pictures, 334 U.S. 131, 171-72 (1948).

94. See II AREEDA ET AL, supra note 21, at 1325a, at 245 (“equity relief may include ...
the disgorgement of improperly obtained gains’); Elhauge, Disgorgement as an Antitrust
Remedy, 76 Antitrust L.J. 79 (2009).

95. See FTC v. Mylan Labs., 62 F. Supp. 2d 25, 36-37 (D.D.C. 1999) (collecting cases
upholding authority of FTC to seek disgorgement as an injunctive relief).

96. See U.S. v. Keyspan Corp., 2011 WL 338037 (S.D.N.Y. 2011).
97. See 15 U.S.C. §§ 6, 11.

98. 28 U.S.C.§ 2461(a).

99. See 15 U.S.C. §8§ 4, 25-26, 53(b).
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detect antitrust violations and costly and risky to bring antitrust actions.
The regime is thus often said to enlist ‘“‘private attorneys general” to aid
antitrust enforcement. This can result in tension because private parties
often pursue cases that government agencies view as wrongheaded. Fur-
ther, private suits are an omnipresent factor in judicial interpretation
because courts interpreting a U.S. antitrust statute (other than the FTC
Act) know that they cannot simply adopt broad interpretations to give
disinterested government agencies authority to root out all possible unde-
sirable conduct, confident that they will typically exercise their prosecutori-
al discretion to avoid bringing cases that involve overinclusive applications
of that interpretation. Instead, courts know that any such overinclusive
applications will be pursued by private litigants whenever it is profitable to
do so. The antitrust injury requirement helps reduce this overdeterrence
problem by barring suits by private plaintiffs that could not suffer any
injury unless the alleged conduct were procompetitive, but it remains a
serious problem given the difficulties of accurately sorting out prccompeti-
tive conduct. This makes courts inclined to interpret U.S. antitri:su statutes
more narrowly than they might if the statutes authorized oriy government
suits.

However, government agencies also rely on private enforcement to
supplement their efforts. Indeed, sometimes agencies- vill decline to pursue
cases precisely because they believe that the incentives for private suit are
adequate, and thus the agencies conclude that they should allocate their
scarce resources to those areas where private suits are less likely. Agencies
also sensibly focus their energies on cases; that have the most general
impact, leaving to private litigation isgues that are of relevance to a more
limited set of parties. Thus, a governmental decision not to bring suit after
investigation does not create an adverse inference about private litigation
over the same matter. In contrast, if the government obtains a judgment
after obtaining testimony, then that judgment has preclusive effect in
subsequent private lawswuts, unless the judgment constitutes a consent
decree entered before testimony was obtained.!® The statute of limitations
for private suits is alsv suspended pending the government suit.'®® And
even if the government loses its litigation, subsequent parties may be able
to benefit from the discovery the government collected. Accordingly, poten-
tial plaintiffs often lobby the government agencies to bring the cases first,
and defendants often enter into consent decrees in order to avoid adverse
effects on subsequent private suits.

To be effective, governmental consent decrees must be approved by
courts under the Tunney Act after others have had sixty days notice to
comment.!®? The rather vague statutory standard is the court can approve

100. Although the antitrust statutes state that the prior government judgment only
constitutes prima facie evidence of a violation, see 15 U.S.C. § 16(a), modern developments in
collateral estoppel law give prior litigated judgments (whether in public or private suits)
preclusive effect, effectively mooting this provision. See II AREEDA ET AL., supra note 21, 1 319c,
at 204.

101. See 15 U.S.C. § 16(3).
102. See 15 U.S.C. § 16(b)-(h)
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the consent decree only if it determines it is in the ‘“‘public interest.”’'%?

However, courts cannot review the government’s decision to simply dismiss
a case without any consent judgment.!®* Nor can a judge refuse to accept a
consent decree based on facts that the government’s complaint never
alleged and were never tested by the adversary process and appeal.'®® Given
that the government generally files its complaints and corresponding con-
sent decrees at the same time, this means that the government can
generally avoid any meaningful review of pre-litigation settlements by
simply tailoring its factual allegations closely to its consent decree relief.
Even without these limitations, one suspects that courts would generally
approve consent decrees because it is difficult to make a reluctant agency
prosecute a case effectively and the courts can hardly take over the
prosecution of a case themselves. The main utility of the Tunney Act is to
provide better information about such consent decrees and to avoid unin-
tended adverse consequences for other parties or markets that might be
caused by the decree’s terms.

v. Statute of Limitations. Whether brought by a private or public
actor, antitrust claims seeking injunctive relief l.2ve no statute of limita-
tions, but claims seeking damages must be brought within four years from
when the claim accrued.!®® However, suits szeking injunctive relief can be
barred by the doctrine of laches when suiv 1s unjustifiably delayed, though
this doctrine normally does not app!yv to.government suits and some courts
seem drawn to four years as a bzse'ine measure of unjustifiable delay.!®’
Criminal antitrust cases fall withir. the general five-year statute of limita-
tions for criminal prosecutiors '®

A cause of action “acciues’ in a way that begins the limitations period
when a defendant cominiis a violation that injures a plaintiff.’?® That is,
both requirements muct pe fulfilled: misconduct and injury. The limitations
period can be tolied 1ot only by a prior government suit, as noted above,
but by three other doctrines.

(1) The ¥ rzudulent Concealment Doctrine. The statute of limitations is
tolled duriry any period where the defendant fraudulently concealed the
violation, as long as the plaintiff was unaware of the concealed violation
despite due diligence.!1?

(2) The Continuing Conduct Doctrine. When a defendant engages in a
continuing series of anticompetitive conduct, then each act that is part of
the violation and injures the plaintiff restarts the period of limitations,
even though the plaintiff knew the illegality began much earlier.!'* Howev-

103. 15 U.S.C. § 16(e).

104. See In re IBM Corp., 687 F.2d 591, 600-03 (2d Cir. 1982).

105. See United States v. Microsoft Corp., 56 F.3d 1448 (D.C.Cir.1995).
106. 15 US.C.§ 15b.

107. See II AREEDA ET AL, supra note 21, at 1320g, 237-39.

108. 18 U.S.C. § 3282.

109. Zenith II, 401 U.S. at 338.

110. See IT AREEDA ET AL, supra note 21, at 1320e, at 231-35.

111. See Klehr v. A.O. Smith Corp., 521 U.S. 179, 189 (1997).
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er, although this doctrine allows the plaintiff to sue for conduct that began
more than four years ago, it can recover only for injuries suffered from
those acts that occurred within the last four years."'* To illustrate, if
defendants engage in a continuous course of horizontal price-fixing from
2000 to 2004, then a plaintiff can bring suit in 2006, even though it knew
the price-fixing began in 2000, because each sale at the fixed price restarts
the statute of limitations period. However, unless some other tolling
doctrine applied, the plaintiff could not recover for the inflated prices it
paid before 2002.

(3) The Speculative Injury Doctrine. Even if the misconduct and injury
have occurred, the statute does not begin to run until the injury becomes
sufficiently non-speculative to form the basis for reasonably ascertainable
damages.™® The logic is fairly straightforward: a plaintiff cannot be penal-
ized for delaying suit if an earlier suit would have been barred on the
grounds that its damages had not yet become reasonably ascertainable. For
example, if the exclusionary conduct started producing injury to rivals in
2000, but the magnitude was not reasonably measurable until 2203, then
the limitations period would not start until 2003, and thus a lavrsuit could
still be brought in 2006 for all injury since 2000.

vi. Class Actions. Antitrust cases are often particolarly well-suited
for resolution by class action because antitrust aims to vrotect marketwide
competition, not individual firms or buyers, and inerefore necessarily
requires resolution of issues that are marketwicde cnd thus common to any
class of persons in that market. This includss iarket definition, market
power, market shares, foreclosure shares, chsracterization of the conduct,
whether the conduct had anticompetitive eitects, whether it had procom-
petitive effects, whether there was legs restrictive alternative, whether it
caused injury, whether that injury:constituted antitrust injury, and what
the total damages were. Because tl:0se issues are all common to any class of
persons in that market, requiring separate litigation of those issues would
be greatly duplicative. Also, where there are many persons in the market,
each may lack a sufficien’ incentive to litigate given their individual stakes
and the large costs of aniitrust litigation. These problems are worsened by
collective action probleias that make every person in the market prefer to
have others bear the burden of litigation and free ride on those efforts
either by enjoying the benefits of an injunction for the market or through
later collateral estoppel in their own damages claim.

The main obstacle to class actions has been finding a common method-
ology for distributing those total damages among different persons in the
market who may have bought on varying terms or have varying prefer-
ences. These problems can be overstated because these variances exist not
only in the actual world but also in the but-for world without the anticom-
petitive conduct, so they generally cancel out using the method of rough
approximation allowed to calculate antitrust damages when a violation has
been proven.!'* Still, problems with proving individual damages sometimes

112. Id.
113. Zenith II, 401 U.S. at 339-40.

114. Suppose, for example, that a monopolist has engaged in anticompetitive foreclosure
that has raised market prices, but each buyer pays somewhat different prices because they
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causes courts to balk at certifying an antitrust class action on damages
under Federal Rule of Civil Procedure 23. However, even in such cases, a
class can often be certified on all other issues, including the existence of
liability and the appropriateness of injunctive relief, leaving only proof of
individual damages to separate trials. In addition, modern economic meth-
ods of measuring damages and the increasing computerization of sales data
makes it easier and easier to devise common methods for calculating
individuated damages from the common market injury.

Even when a private class action cannot be certified under Rule 23,
states continue to have the right to bring “parens patriae’’ actions that are
effectively class actions on behalf of their residents.!'® Where it is too
difficult to distribute individuated damages to the injured parties, an
antitrust statute allows the problem to be avoided by simply depositing the
damages in the state treasury.''® Another provision specifies that, in a
parens patriae action challenging price-fixing, damages can be shown
through aggregate statistical methods without need to prove individual
damages.!V”

vii. Personal Jurisdiction and Venwve. Antitrust suits against
corporations ‘“may be brought not only in the judicial district whereof it is
an inhabitant, but also in any district where:n-it may be found or transacts
business; and all process in such casez 1ndy be served in the district of
which it is an inhabitant, or wherever it may be found.”'*® The latter
clause is understood to allow worldw:de service of process,''® but the courts
are split on whether that proczs: provision depends on showing venue
under the first clause.'?

If the clauses are indep=ndent, then the service of process clause
confers personal jurisdictiown in any district court, which allows suit to be

have varying negotiating ability. This would be no obstacle to measuring classwide damages
because that variance in i.egotiating ability would exist in both the actual world and the but-
for world, and thus caacels out. That is, suppose each buyer pays a price for the product in the
actual world of F,..; + N;, where P, is the average market price in the actual world with
the defendant’s conduct, and N; reflects the varying negotiating of each of i buyers, being
negative fo. buyers that have the negotiating ability or power to get reductions from the
average and positive for buyers who are sufficiently lacking in ability or power that they pay
above the average. Such an ability or inability to negotiate for favorable pricing presumably
would also hold in the but-for world, and can reasonably be approximated to be about the
same in magnitude in both the actual and but-for worlds. Thus, the price the ith buyer pays in
the but-for world would be Py, + N;, where Py, is the average price each buyer would
have paid in the but-for world. The injury to each buyer will accordingly equal: (Pyetya + Ny
— (Pputfor T ND = Pyctual — Pputfor- Because each buyer’s varying negotiating ability or power
cancels out, each buyer is injured by the difference in the average price between the actual and
but-for worlds. If separate trials were conducted, that would require duplicating this same
inquiry about the difference in average prices at each trial.

115. See 15 U.S.C. § 15c.
116. See 15 U.S.C. § 15e.
117. See 15 U.S.C. § 15d.

118. See 15 U.S.C. § 22; Go-Video, Inc. v. Akai Elec. Co., 885 F.2d 1406, 1414-16 (9th
Cir. 1989).

119. See, e.g., Go-Video, 885 F.2d at 1413.

120. See Daniel v. American Bd. of Emergency Medicine, 428 F.3d 408, 422-23 (2d Cir.
2005) (collecting the conflicting cases).
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brought in any district against corporations because a general venue state
allows suit in any district that a corporation is subject to personal jurisdic-
tion (and against aliens in any district) as long as they have minimum
contacts with the United States.'?! If the process clause does depend on the
venue clause, then the worldwide service of process provision applies only if
the case is brought in a district where the corporation is an inhabitant, may
be found, or transacts business. This “dependent’ interpretation does not
bar showing venue under the general provisions of 28 U.S.C. §§ 1391, but
normal service of process limitations would apply if that is the basis of
venue, which usually require a state long-arm statute and minimum
contacts with the state in which the district court sits.!??

This split may not matter much, however. Even under the ‘“dependent
clause” interpretation, if a defendant is not subject to jurisdiction in any
state because it lacks sufficient contacts with any one state, then Federal
Rule of Civil Procedure 4(k)(2) allows worldwide service of process based on
nationwide contacts. Thus, neither interpretation allows a foreign firm to
avoid personal jurisdiction in the United States as long as it ka: minimum
contacts with the nation as a whole. The main effect of the “‘dependent
clause” interpretation is that, in cases where a corporcte defendant has
minimum contacts with some states and not with <tbhers, the plaintiff
cannot bring the case in a district located in a sta’e where the defendant
has no contacts. But even under the “independent :zlause’” interpretation, if
a plaintiff brings a case in such a forum, the cefendant should be able to
get the case transferred to some district. w'icre it does have minimum
contacts under the doctrine of forum non‘coaveniens.!?® Thus, under either
interpretation, a plaintiff can bring suit in some U.S. district as long as the
defendant has minimum contacts with the United States as a whole, but
the plaintiff’s ability to forum-shop ¢mong the districts will be constrained
where the defendant has contacis with some states but not others.

Noncorporate antitrust deiendants are not subject to any special anti-
trust service of proces: provision and are subject either to the general
venue provisions or unaer the antitrust venue provision to suit “in any
district court of the United States in the district in which the defendant
resides or is found or has an agent.” 15 U.S.C. § 15. Antitrust venue thus
does not extend to any district in which a noncorporate defendant ‘““‘trans-
acts business,” but it does extend to any district in which such a defendant
may be “found.” Under the general venue statute, aliens may be sued in
any district,’** subject to ordinary service of process limits, which (as we
have seen) allow worldwide service if the alien would not otherwise be
subject to suit in any district.

121. See 28 U.S.C. § 1391(c)—(d); Go-Video, 885 F.2d at 1408-16; Icon Indus. Controls
Corp. v. Cimetrix, Inc., 921 F.Supp. 375, 376 (W.D.La.1996); Kingsepp v. Wesleyan Univ., 763
F.Supp. 22, 24-25 (S.D.N.Y.1991) But see Cumberland Truck Equipment Co. v. Detroit Diesel
Corp., 401 F. Supp. 2d 415 (E.D. Pa. 2005).

122. See Daniel, 428 F.2d at 427.

123. See 28 U.S.C. § 1404(a); United States v. National City Lines, 337 U.S. 78 (1949);
Capital Currency Exchange v. National Westminster Bank, 155 F.3d 603 (2d Cir. 1998).

124. 28 U.S.C. §§ 1391(d) (““‘An alien may be sued in any district.””)
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However, for both corporate and noncorporate defendants, if service is
only feasible in a foreign nation, then it is only valid if it complies with
foreign or international law or is expressly authorized by some other
federal law.'?® Thus, theoretically worldwide service of process might be
restricted by foreign prohibitions, though this is not usually an obstacle
because foreign nations typically want firms to be amenable to service for
other purposes.

viii. Limits on Antitrust. Application of U.S. antitrust laws is
limited in three ways. First, the statute has been interpreted to exclude
certain conduct, like state legislation or petitioning for governmental ac-
tion, even though it results in fixed prices or other anticompetitive effects.
Second, in some areas, federal statutes explicitly or implicitly exempt
specific industries or conduct from antitrust liability. Third, the statute
requires some trivial effect on interstate commerce, and does not cover
foreign restraints that have no substantial effect on U.S. markets.

(1) State Action and Petitioning Immunity. The antitrust statutes have
been interpreted not to apply to ‘“‘state action” ou the ground that Con-
gress did not intend to interfere with the traditional state power to regulate
markets, even though such regulation often fil:es prices, restrains output,
and restricts entry.'?® Nor do the antitrusi ‘statutes apply to private
petitioning efforts that are designed to ohtain such anticompetitive govern-
ment regulation, even though such geuiiine petitioning efforts might inci-
dentally impose direct anticompetitive efiects.!?”

a. StaTE ActioN IMMUNITY. -Antitrust state action doctrine employs
three different tiers of immurnity Jdepending on who has set the terms of the
challenged anticompetitive rcstraint.

1. Top of Three Buanches of Government—An anticompetitive re-
straint is per se immune from antitrust scrutiny if the terms of that
restraint were set hy the state legislature, the highest state court acting
legislatively, or.(probably) the governor.'” However, even though such
state efforts are itanmune from antitrust scrutiny, they do face dormant
commerce claase: review if they exploit out-of-staters.'?®

2. Stave Agencies and Municipalities—Public entities that are subor-
dinate to the top levels of state government, like state agencies or munici-
palities, enjoy antitrust immunity if their restraints are clearly authorized
by one of the entities that acts directly for the state (such as the state
legislature, supreme court, or governor).®® The ‘““clear authorization” test

125. See Fed. Rule Civ. Proc. 4(f), (h)(2); Prewitt Enterprises, Inc. v. OPEC, 353 F.3d
916 (11th Cir. 2003).

126. Parker v. Brown, 317 U.S. 341, 350-52 (1943); see generally Elhauge, The Scope of
Antitrust Process, 104 Harv. L. Rev. 667 (1991) (synthesizing the caselaw and explaining its
underlying theory).

127. Eastern R.R. Pres. Conf. v. Noerr Motor Freight, 365 U.S. 127 (1961); see generally
Elhauge, Making Sense of Antitrust Petitioning Immunity, 80 Caurr. L. Rev. 1177 (1992).

128. See Hoover v. Ronwin, 466 U.S. 558, 567-69 (1984). The Supreme Court’s approach
suggests that the actions of state governors will also be per se immune, but it has left the issue
open. See id. at 568 n.17.

129. See Elhauge, supra note 126, at 732.

130. See Southern Motor Carriers Rate Conference, Inc. v. United States, 471 U.S. 48,
57, 60-61, 62-63 (1985); Town of Hallie v. City of Eau Claire, 471 U.S. 34, 38-40, 46-47 &
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is something of a misnomer because it does not require much clarity or
authority. As for clarity, it suffices that the state has given the agency or
municipality some general regulatory authority that could foreseeably be
exercised to suppress competition, even though the state never contemplat-
ed either those anticompetitive effects or the specific restraint being
challenged.!®! As for authority, municipalities and state agencies have been
found immune even when their specific restraints were literally unautho-
rized because they exceeded the scope of their regulatory authority.!?

In short, if a disinterested municipality or state agency has been given
general regulatory authority, it enjoys antitrust immunity when adopting
any regulation that—whether or not actually authorized—has the sorts of
anticompetitive effects one could have foreseen from the regulatory author-
ity that was granted, whether or not any of the top three branches of
government actually approved or contemplated those effects. The word
“disinterested”’ is included in the last sentence because the caselaw makes
clear that even someone that has been formally designated a state official
or agent will be deemed a ‘“‘private’ actor (and thus governed hy the third
tier below) if they operate businesses that are financially interested in the
terms of the challenged restraint.'3® More generally, state-action immunity
may not apply when a municipality or state agency acts @s a commercial
participant rather than just as a regulator, especially when it furthers the
financial interests of its residents by imposing extraterritorial costs.!3*

Although City of Boulder might suggest. a more narrow immunity
because it held that municipal home rule @authority did not constitute a
sufficiently clear authorization to merit aatitrust immunity,'®® a later
decision held that municipal regulation of this sort could be subject to
review only as unilateral conduct unier Sherman Act § 2, thus effectively
limiting antitrust review to cases where the municipality had the sort of
market power over outsiders ihiat would give it a financial interest in the
regulation.’®® Further, the Lccal Government Antitrust Act of 1984 has

n.10 (1985); Hoover, 466 U.S at £63-69; Community Communications Co. v. City of Boulder,
455 U.S. 40, 50-54 (1982).

131. See City of Columbia v. Omni Outdoor Advertising, 499 U.S. 365, 372-73 (1991);
Hallie, 471 U.S. at 41-42; Southern Motor Carriers, 471 U.S. at 64; Elhauge, supra note 126,
at 691-92.

132. See City of Columbia, 499 U.S. at 370-72; Elhauge, supra note 126, at 692.

133. Goldfarb v. Virginia State Bar, 421 U.S. 773, 776 & n.2, 789-92 (1975) (state bar
enjoyed no antitrust immunity even though it was a statutorily designated state agency
exercising an authority granted by the state); Continental Ore Co. v. Union Carbide & Carbon
Corp., 370 U.S. 690, 703 n.11, 706-07 (1962) (defendant enjoyed no antitrust immunity even
though the Canadian government had appointed the defendant its official agent and delegated
to it ‘“discretionary agency power to purchase and allocate to Canadian industries all
vanadium products.”’); see also Allied Tube & Conduit Corp. v. Indian Head, Inc. 486 U.S. 492,
501 (1988) (citing Goldfarb and Continental Ore for the proposition that “persons with
economic incentives to restrain trade” are not state actors who enjoy antitrust immunity);
Elhauge, supra note 126, at 683-91.

134. See City of Columbia, 499 U.S. at 374, 379; City of Lafayette v. Louisiana Power &
Light Co., 435 U.S. 389, 403-04 (1978); Elhauge, supra note 126, at 732-33.

135. 455 U.S. 40.
136. Fisher v. City of Berkeley, 475 U.S. 260 (1986); Elhauge, supra note 126, at 734-35.
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eliminated damage claims in cases involving municipal action, thus leaving
antitrust review of municipal action that imposes extraterritorial costs out-
of-town much the same as dormant commerce clause review of state action
that imposes extraterritorial costs out-of-state.'®

3. Private Actors—Anticompetitive restraints by ‘‘private’” persons
are immune only if those restraints are both (1) clearly authorized and (2)
actively supervised by the state, which can include supervision by munici-
palities or state agencies.'®® As the Court has interpreted the active supervi-
sion requirement, it effectively requires evidence that some disinterested
state or municipal official exercised substantive control over the terms of
the relevant restraint.'® Mere rubberstamping by a public official does not
suffice: the official must make a substantive decision in favor of the
restraint’s terms.'*® Nor can the substantive approval come after-the-fact:
the public official must make the substantive decision before the restraint
is imposed on the market.!*! When disinterested public officials do not
control the terms of the relevant restraint, then no state action immunity
applies even if a state statute explicitly allows or even requires private
actors to adopt such restraints.** On the other hand; when disinterested
public officials do substantively control the terms of the restraint, then
antitrust immunity applies whether or not they “‘conspired” with the
regulated private actors.'*?

4. Combining the Three Tiers—Given how the cases define clear
authorization and active supervision, on:. can simplify these complex tiers
into one test: ‘restraints are imnin¢ from antitrust review whenever
financially disinterested and po111'crdly accountable persons control and
make a substantive decision .. favor of the terms of the challenged
restraint before it is imposed G:vthe market.””***

b. PETITIONING IMMUN:TY. ‘Petitioning immunity clearly applies when
the complaint is that thz etitioning led some disinterested public lawmak-
er to impose an anvicoinpetitive restraint, even if the petitioner ‘“con-
spired” with the lawmaker.'*® In such a case, the petitioning immunity

137. 15 U.S.4. §§ 35-36; Elhauge, supra note 126, at 735.

138. Caliiornia Retail Liquor Dealers Association v. Midcal Aluminum, Inc., 445 U.S. 97,
105-06 &2 (1980); Patrick v. Burget, 486 U.S. 94, 101-03 (1988) (evaluating whether
supervision hy various state agencies was sufficiently active). An additional prong applies
when a facial challenge is brought against a state statute or municipal ordinance. If the state
action doctrine does not provide immunity, the statute or ordinance is facially preempted only
if it authorizes or mandates conduct that per se violates the antitrust laws. See Fisher, 475
U.S. at 264-65; Rice v. Norman Williams Co., 458 U.S. 654, 661 (1982). This prong does not
apply when plaintiffs challenge a statute or ordinance as applied. See Fisher, 475 U.S. at 270
n.2; Rice, 458 U.S. at 662 & nn.7-8.

139. Patrick, 486 U.S. at 101; 324 Liquor Corp. v. Duffy, 479 U.S. 335, 344-45 & n.7
(1987).

140. FTC v. Ticor Title Insurance Co., 504 U.S. 621 (1992); Patrick, 486 U.S. at 100-01.

141. See Elhauge, supra note 126, at 714-15.

142. See 324 Liquor, 479 U.S. at 343-45; Midcal, 445 U.S. at 105-06; Schwegmann Bros.
v. Calvert Distillers Corp., 341 U.S. 384, 389 (1951).

143. See City of Columbia, 499 U.S. at 374-79; Elhauge, supra note 126, at 704-06.

144. Elhauge, supra note 126, at 671, 696. Here, ‘“‘politically accountable” means that
the authority of the public official can be traced to an election, appointment by elected
officials, or through some chain of appointment starting with elected officials. Id. at 671 n.10.
A judge is thus politically accountable within the meaning used here.

145. See City of Columbia, 499 U.S. at 379-84; United Mine Workers v. Pennington, 381
U.S. 657, 660-61, 669-72 (1965).
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could be deemed derivative of the state action immunity that applies to the
challenged restraint. By the same token, petitioning immunity clearly does
not apply to efforts to persuade a financially interested market participant
to impose an anticompetitive restraint that would not enjoy state action
immunity.'*® Nor does petitioning immunity apply if a financially interested
market participant imposes the challenged market restraint in order to
coerce government action.'*’

The difficulty is with dual effect cases where the same private activity
both (a) indirectly helps procure government action and (b) directly re-
strains trade in a way that would cause anticompetitive effects whether or
not the government made a favorable substantive decision. Petitioners are
always immune for the former effects given state action immunity,'*® and
are also immune for the latter direct effects when they are incidental to
genuine petitioning efforts that are valid by the standards of the relevant
governmental process.'* Immunity for the direct effects is thus denied if
the alleged input into public decisionmaking was a ‘“‘sham” in the sense
that the activity was not genuinely designed to influence gnovernment
action,'® or if the direct effects were inflicted by a restraint thst was in fact
separate from the valid effort to influence the governmeoen: and thus was
not “incidental” to any such petitioning.’®* Such casec.are not true dual
effect cases because one of the effects is a sham ©or the duality does not
really exist because the effects are severable.

Even in true dual effect cases, immunity: for the direct effects is also
denied if the restraint violates the prevailiny standards for providing input
to the relevant government decisionmal-ing process.’®® Under the no-holds-
barred standards for providing input vo the political process, this can
protect even deceptive and unethiczi speech.’®® Under the more stringent
standards for providing input inic the adjudicative process, immunity can
be lost for the direct effects of conduct that violates the legal standards
applicable to litigation.’®*{1his does not mean immunity is lost for the

146. See Allied Tube, 486 U.S. at 501; Continental Ore, 370 U.S. at 707-08; Elhauge,
supra note 126, at 1200-03.

147. See FTC v. Superior Court Trial Lawyers Ass’n, 493 U.S. 411, 421-25, 427 (1990);
Allied Tube, 486 U.S. at 503; Elhauge, supra note 127, at 1206-11, 1237-40.

148. See Allied Tube, 486 U.S. at 499; Noerr, 365 U.S. at 135-36; City of Columbia, 499
U.S. at 378-79; Elhauge, supra note 127, at 1213, 1220, 1240-42.

149. See Noerr, 365 U.S. at 142-44; Elhauge, supra note 127, at 1213-37.

150. Professional Real Estate Investors v. Columbia Pictures Indus., 508 U.S. 49, 58-61
(1993); City of Columbia, 499 U.S. at 380; Allied Tube, 486 U.S. at 500 n.4, 508 n.10; Noerr,
365 U.S. at 144.

151. Elhauge, supra note 127, at 1215-19 (collecting cases).

152. See id. at 1219-21.

153. See Noerr, 365 U.S. at 140-41 & n.20 (stressing that the challenged activity was in

widespread use and apparently not prohibited by the laws applicable to lobbying); Elhauge,
supra note 127, at 1223-26.

154. See Allied Tube, 486 U.S. at 499-500; California Motor Transp. Co. v. Trucking
Unlimited, 404 U.S. 508, 512-13 (1972); Professional Real Estate, 508 U.S. at 62-66 (judging
whether conduct constitutes an abuse of process under traditional litigation standards).
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results of a favorable court decision obtained by invalid litigation conduct,
just that there is no immunity for the direct effects that flow regardless of
whether substantive judicial approval obtained, such as the litigation costs
imposed by the process itself.'® Immunity is also denied to a firm that
procures a patent by filing false information with the Patent Office, a
holding that can be explained on the grounds that, because the Patent
Office does not check the accuracy of filings before issuing a patent, it has
effectively delegating factual determinations to the financially interested
applicant, thus making this a direct effect of financially interested decision-
making. 5

(2) Federal Antitrust Exemptions and Limitations

a. ImpLIED ExEMPTIONS OR LimiTATIONS. A federal statute enacted subse-
quent to an antitrust statute is always free to partially repeal the antitrust
laws by exempting particular industries. However, important canons of
interpretation adopt powerful presumptions against interpreting any feder-
al statute to create an antitrust exemption and for rarrowly construing any
exemption that does exist.'?

Absent an explicit antitrust exemption, an anutitrust exemption can be
“implied only if necessary to make the [pan-antitrust statute] work, and
even then only to the minimum extent riecessary.”'®® This test does not
require a showing that the specific cha!ii nged conduct or rule is necessary
for the regulatory scheme to functicii; but rather a conclusion that the
regulatory system could not worlz properly if antitrust liability could
conflict with regulatory deter:niiations about the desirability of the con-
duct.’® The doctrine generaily denies an exemption if the agency either (a)
lacks the power to authovize, require, or prohibit the relevant sort of
conduct, or (b) has such puwer but has not exercised it, unless the decision
not to exercise such a power reflects a regulatory judgment to allow the
challenged sort of ccaduct despite consideration of its potential anticompet-
itive effects.'®®

155. .Sce Professional Real Estate, 508 U.S. at 60-61; City of Columbia, 499 U.S. at 380;
Elhauge, supra note 127, at 1228-29, 1249-50.

156. Walker Process Equip. Co. v. Food Mach. & Chem. Corp., 382 U.S. 172 (1965);
Elhauge, supra note 127, at 1248-50.

157. E.g., National Gerimedical Hosp. & Gerontology Ctr. v. Blue Cross, 452 U.S. 378,
389 (1981); Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205, 231 (1979).

158. Silver v. NYSE, 373 U.S. 341, 357 (1963); Nat’l Gerimedical, 452 U.S. at 389.

159. See Gordon v. NYSE, 422 U.S. 659, 662, 683 (1975); United States v. NASD, 422
U.S. 694, 726-28 (1975); Nat’l Gerimedical, 452 U.S. at 389.

160. See Nat’l Gerimedical, 452 U.S. at 389-90; NASD, 422 U.S. at 726-28; Georgia v.
Pennsylvania R.R., 324 U.S. 439 (1945); United States v. Borden, 308 U.S. 188 (1939); Nader
v. Allegheny Airlines, 426 U.S. 290, 301 (1976); McLean Trucking Co. v. United States, 321
U.S. 67 (1944). In addition, even without any implicit antitrust exemption, regulators are
sometimes held to have primary jurisdiction in the sense that antitrust courts should defer
their adjudications until the agency has had a chance to address the issue first, generally
either because the agency has an expertise advantage in determining the facts relevant to the
antitrust claim or because agency resolution might affect whether an antitrust exemption
existed. See id. at 301-04; Ricci v. Chicago Mercantile Exch., 409 U.S. 289, 305, 307 (1973);
Carnation Co. v. Pacific Westbound Conf., 383 U.S. 213, 222 (1966); Far East Conf. v. United
States, 342 U.S. 570, 574-75 (1952). However, other cases have somewhat inconsistently held
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In Credit Suisse, the Court held that federal securities law precludes
antitrust law when the two are ‘“clearly incompatible” given ‘(1) the
existence of regulatory authority under the securities law to supervise the
activities in question; (2) evidence that the responsible regulatory entities
exercise that authority; ... (3) a resulting risk that the securities and
antitrust laws, if both applicable, would produce conflicting guidance,
requirements, duties, privileges, or standards of conduct,”” and that “(4) ...
the possible conflict affected practices that lie squarely within an area of
financial market activity that the securities law seeks to regulate.”’¢! The
Court emphasized that the possible conflict need not be a present one: even
if the federal securities agency currently prohibits precisely the same
conduct that antitrust law prohibits, it suffices for an antitrust exemption
that, in the future: (a) the agency could create a conflict by choosing to
exercise its regulatory authority differently, or (b) the agency and antitrust
courts might interpret or apply their similar prohibitions differently.6>

This test uses factors similar to those considered by prior. implied
exemption cases, but goes beyond them to suggest an affirmative test of
when an antitrust exemption would be implied. If genersaliiable beyond
securities cases, it indicates that an implied antitrust exempuion applies if:
(1) a federal non-antitrust agency has an exercised powar-to regulate the
relevant conduct, and (2) current or future agency chLoices about how to
exercise or apply that power might create a risk of a conflict with antitrust
standards on conduct that is squarely within the core area covered by the
non-antitrust law. Two features indicated, however, that the Court was
trying to cabin this implied exemption doctr.n¢ a bit. First, the limitation of
implied exemption to the core areas covered oy non-antitrust laws indicated
a potential narrowing of implied exempiion law. Second, the Court suggest-
ed in several places that the potemial-conflict exemption test might be
unique to securities law.'%3

One can see why the Court might be worried about applying this
standard outside of securitios cases. Given the extent of modern federal
regulation, it may well be the case that, in most of our economy, some
agency has an exercised power to regulate some conduct that might also
constitute an antitrust violation. If all such conduct were exempt from
antitrust scrutiny, there could well be little left to the antitrust laws.
Further, usually Congress has authorized the relevant agency to regulate
the conduct in some more limited way, or based on more limited standards
that are unrelated to competitive concerns. It seems implausible that in all
such cases that Congress really meant to oust antitrust review, or that
doing so would be socially desirable. Instead, Congress may well have
intended to express even more concern about the relevant conduct, by

that agencies should hold off until an antitrust court has addressed the relevant issue. See
California v. FPC, 369 U.S. 482 (1962). Perhaps the best resolution is that the latter was a
merger case brought a federal antitrust agency, which generally both requires a quick decision
(and thus makes deferring impracticable) and means the agency in the antitrust suit has an
equal or greater claim to expertise.

161. Credit Suisse Securities v. Billing, 551 U.S. 264, 275 (2007).

162. Id. at 271-73, 278-82.

163. Id. at 269, 275.
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indicating it was undesirable not only under competition standards, but
under other normative standards as well. If these concerns prove persua-
sive, it may be the case that Credit Suisse does not generate a new broad
general doctrine of implied exemption, but rather has defined a “securities
exemption’’ that, like the labor and insurance exemptions discussed below,
is a special exemption doctrine with its own elements that do not extend to
other sorts of cases.

The filed rate doctrine differs from an exemption in that it provides
only that a party may not collect damages (in antitrust or otherwise) based
on an overcharge that reflected a rate filed with and approved by a federal
regulator.'’®* This doctrine does not provide an exemption because it bars
only some damage claims and not others, and bars no claims for injunctive
relief or criminal penalties.'® Unlike with state action immunity, rubber-
stamp approval by a federal regulator suffices for the filed rate doctrine
even absent evidence that the agency considered any anticompetitive con-
duct.'®® However, a filed rate that the agency eithcr disapproves or lacks
authority to regulate can form the basis for an antitrust action.'®” The filed
rate doctrine bars only claims that seek damages on the grounds that the
rate reflected an overcharge, and thus ddes ‘not bar claims that seek
damages from a requirement to buy the nroduct or service,®® or from a
filed rate that excluded rivals (becaris:. 1t reflected a price squeeze or
predatory price) and thus resulted in'lcst profits to that rival.'®®

U.S. government agencies ¢njoy sovereign immunity from antitrust
liability unless there is a stat=iory waiver, and even when a general waiver
exists, are not deemed ‘‘persons’ eligible to be defendants under the
antitrust statutes unless thic agency statute explicitly provides otherwise.'™

b. Expricit ExgvrTioNs or LimiTations. Congress has also frequently
enacted explicit. exenmiptions or alterations of antitrust standards. These
include exemptions that:

164. Sec Syuare D Co. v. Niagara Frontier Tariff Bureau, 476 U.S. 409, 415-420 (1986).
165. Sceid. at 418-19, 422.

166. See Mississippi Power & Light v. Mississippi, 487 U.S. 354, 374 (1988); Square D,
476 U.S. at 47 n.19. Some lower courts have extended the filed rate doctrine to rates approved
by state agencies, but it seems unlikely the Supreme Court would approve such an extension
because the Court has (1) expressed doubts about the wisdom of this doctrine and adhered to
it only because it was statutory precedent that Congress left unaltered, id. at 420, 423-24, and
(2) denied state action immunity to state agencies that engage in the sort rubberstamp
approvals that receive protection under the filed rate doctrine, see Ticor Title, 504 U.S. 621.

167. See Litton Sys., Inc. v. American Tel. & Tel. Co., 700 F.2d 785, 820 (2d Cir.1983);
Florida Municipal Power Agency v. Florida Power & Light, 64 F.3d 614 (11th Cir. 1995).

168. See Litton, 700 F.2d at 820.

169. See Cost Management Service v. Washington Natural Gas, 99 F.3d 937, 944-45 (9th
Cir. 1996); City of Kirkwood v. Union Elec. Co., 671 F.2d 1173, 1178 (8th Cir. 1982).

170. See United States Postal Service v. Flamingo Indus. (U.S.A) Ltd., 540 U.S. 736
(2004). An earlier case had held that the United States was not a ‘“person”” who could be an
antitrust damages plaintiff or defendant, see United States v. Cooper Corp., 312 U.S. 600, 607—
09, 614 (1941), and Congress had responded with a statute that did not make the United
States a ‘“‘person” who could sue and be sued, but rather simply gave the United States
standing to sue for antitrust damages, see 15 U.S.C. § 15a.
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1. Allow those who farm and fish to form cooperatives without
those cooperatives being considered agreements in restraint of trade,
although the Secretary of Agriculture has authority to enjoin coopera-
tives that unduly enhance prices.!” This exemption does not extend to
agreements with nonexempt persons, nor to exclusionary conduct by
cooperatives against rivals or other nonmembers."

2. Exempt certain mergers and television agreements by sports
leagues.'™ Baseball also enjoys a special judicially-created antitrust
exemption, other than for conduct that affects the employment of
ballplayers,'™ which is instead governed by the labor exemption de-
scribed below.

3. Immunize charitable gift annuities or charitable remainder
trusts.!”

4. Exempt the medical resident matching program.'™

5. Provide more generous antitrust standards for mergers and
agreements between newspapers when one is a failing firm.'”

6. Exempt professional review bodies from antitrust damages for
actions that are based on the quality of a physician’s care and may
adversely affect the physician’s hospital privileges ¢ society member-
ships, provided the actions were based on a reasonakie belief that they
would enhance the quality of health care and vrcie made after reason-
able investigation and process.!”®

7. Exempt collective rate making tkat is known and approved by
the Interstate Commerce Commission *®

8. Exempt shipper conduct that is already prohibited by the
Shipping Act of 19848

9. Exempt agreements {u.at the President finds vital to national
defense.'®!

10. Exempt joint. research and development that has been ap-
proved by the Small Business Administration.'®?

11. Provide more generous antitrust standards for judging bank
mergers.!83

171. See 15U.S.C. § 17, 7U.S.C. § 291; 156 U.S.C. § 521.
172. See United States v. Borden, 308 U.S. 188, 194, 205 (1939); Maryland & Va. Milk

Producers Ass’n v. United States, 362 U.S. 458, 466-68, 471-72 (1960).

173. See 15 U.S.C. §§ 1291-95.

174. See Flood v. Kuhn, 407 U.S. 258, 282 (1972); 15 U.S.C. § 26b.
175. See 15U.S.C. § 37.

176. See 15 U.S.C. § 37b.

177. See 15 U.S.C. § 1803.

178. See 42 U.S.C. § 11111-12, 11151(9)—(11).

179. See 49 U.S.C. § 10706.

180. See 46 U.S.C. § 1706(c)(2).

181. See 50 U.S.C. § 2158. See also 15 U.S.C. § 640.
182. See 15U.S.C. § 638.

183. 12 U.S.C. § 1828(c).
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All of these exemptions require examination of the detailed statutory
requirements. Two other exemptions require a bit more discussion because
of their importance and doctrinal development.

c. STATE-REGULATED INSURANCE AcTIVITIES. The McCarran-Ferguson Act
exempts insurance practices that are regulated by state laws unless the
practices involve boycotts.'® To receive this exemption, all of the following
three requirements must be met:

1. The Practice Involves the Business of Insurance—To merit this
exemption, it is not enough that the defendant is an insurer. Rather, the
challenged practice itself must involve the “‘business of insurance’ under a
doctrine that considers three factors, all of which are relevant but none of
which are determinative: ‘first, whether the practice has the effect of
transferring or spreading a policyholder’s risk; second, whether the practice
is an integral part of the policy relationship between the insurer and the
insured; and third, whether the practice is limited to entities within the
insurance industry.”'®® Thus, the exemption does i.0v cover insurer prac-
tices that are not integral to the transfer or sorcad of risk, such as (i)
health insurer agreements with pharmacies oa the prices charged to fill
prescriptions, or (ii) insurer peer review of tne reasonableness of profes-
sional fees or treatment.'8®

2. The Practice Is Regulated By 51ate Laws—The McCarran—Fergu-
son Act governs more than just antitrast. It states:

“No Act of Congress shall-ve construed to invalidate, impair, or
supersede any law enactea by any State for the purpose of regulat-

ing the business of insurance ... unless such Act specifically
relates to the businszs of insurance: Provided, That after June 30,
1948, ... the Sherinan Act, ... the Clayton Act, and ... the
Federal Trade Commission Act ... shall be applicable to the

business of ‘insurance to the extent that such business is not
regulated by ‘State law.””'87

Read liteva'iy, the second clause provides no freestanding antitrust exemp-
tion, but rather Ilimits the first clause’s exemption in cases involving
antitrust statutes, which means that an antitrust exemption should require
a showing that the antitrust statute would “‘impair’’ the state regulation in
addition to the factors in the second clause. However, based on certain
legislative history, the Supreme Court has traditionally read the second
clause as an independent affirmative grant of immunity from federal

184. See 15 U.S.C. §§ 1011-1103; Group Life & Health Ins. v. Royal Drug, 440 U.S. 205,
210 n.4, 220 (1979).

185. Hartford Fire Ins. Co. v. California, 509 U.S. 764, 781-82 (1993); Union Labor Life
Ins. Co. v. Pireno, 458 U.S. 119, 129 (1982).

186. See Group Life, 440 U.S. 205; Pireno, 458 U.S. at 129-31. On similar logic, most
courts also hold the exemption inapplicable to insurer decisions to limit or exclude reimburse-
ment for nonphysician services. See Virginia Academy of Clinical Psychologists v. Blue Shield,
624 F.2d 476, 484 (4th Cir. 1980); Hahn v. Oregon Physicians Serv., 689 F.2d 840 (9th Cir.
1982). But see Health Care Equalization Comm. v. Iowa Med. Socy., 851 F.2d 1020 (8th Cir.
1988).

187. 15 U.S.C. § 1012(b).
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antitrust law for insurance practices that are regulated by state law.!s®
Still, the most recent Supreme Court opinion more accurately describes the
second clause as an exception to the first,'® suggesting that future courts
may instead follow the plain meaning of the statute and require a showing
of impairment. This would also be more consistent with the statutory
canon requiring narrow interpretation of any antitrust exemption, as well
as with the full legislative history.'*®

Leaving aside the possible future addition of this impairment test, the
traditional regulated-by state-law standard does not require proof that the
state “‘effectively’’ enforces its regulation of the practice as long as the state
“authorizes enforcement through a scheme of administrative supervi-
sion.”'®! This element is also satisfied if the state regulator permits or
authorizes the relevant practice, like collective ratemaking, even though
the regulator does not substantively control those rates, as long as the
practice is open and supervised by the state regulator.'> Although the

188. See F.T.C. v. National Casualty Co., 357 U.S. 560, 563 n.3 (1958).

189. See Hartford Fire, 509 U.S. at 780. If it does, this would narrsa the exemption
because, in non-antitrust cases, the Court has found such impairment only » hen the federal
claim would directly conflict with state regulation or frustrate a declarea state policy. See
Humana Inc. v. Forsyth, 525 U.S. 299, 311-12 (1999). The main differeince is that, unlike the
regulated-by-state-law standard, the impairment standard does =t preclude federal prohibi-
tions of the same sort of conduct prohibited by state law. For example, state regulation of
deceptive insurance practices does not preclude RICO efforts i« venalize such deception under
the impairment standard, id., but does preclude FTC effccin o penalize such deception under
the regulated-by-state-law standard. See National Caswuiiv,357 U.S. at 563.

One might wonder whether reading the second:lause as an exception renders it superflu-
ous on the ground that federal antitrust law could! never impair state law when the matter is
not regulated by state law. But the impairmert clause applies to any state law enacted for the
“purpose” of regulating insurance whether tix not it actually does so. Thus, a plain meaning
interpretation would not create superfluity bccause under it the federal antitrust laws would
apply when they impair a state law thav-has the purpose of regulating insurance but does not
actually do so. It is unclear the extent to which such state laws actually exist, but it is not
superfluous for Congress to provide for the possibility. In any event, superfluous language in
statutes is in fact commonpleze; and the canon against superfluous language is not followed
when it conflicts with the 120su s¢nsible reading of statutory language.

190. Of the legislative nistory cited in National Casualty, the only part that actually
supports its statutory reading is that Senator McCarran did state that state regulation would
oust federal antitrust liability. See 91 Cong. Rec. 1443. However, given the context, he may
have simply been assuming a case where the antitrust liability would impair the state
regulation, especially since what the Senators mainly had in mind was state regulations
authorizing collective ratemaking by insurers subject to state supervision. See id. at 1444,
1481, 1484. Other Senators supporting the statute read the language to mere be a “positive
declaration” of when antitrust applied notwithstanding the impairment clause, see id. at 1444
(Sen. O’Mahoney), or stressed that state regulation would preclude antitrust liability only
when the state regulation was “‘in conflict” with antitrust law or affirmatively ‘‘permitted”
conduct that would otherwise violate antitrust law, id. at 1481 (Sen. Murdock), which is quite
similar to the impairment standard. None of the legislative history suggested that the
antitrust laws would be deemed inapplicable when they did not conflict with state law or some
declared state policy, and thus none of it conflicts with applying the impairment standard to
antitrust cases.

191. See St. Paul Fire & Marine Ins. Co. v. Barry, 438 U.S. 531, 551 (1978); National
Casualty, 357 U.S. at 564-65; Lawyers Title Co. v. St. Paul Title Ins. Corp., 526 F.2d 795, 797
(8th Cir. 1975).

192. Group Life, 440 U.S. at 223; St. Paul Fire, 438 U.S. at 548 n.21, 549; Pireno, 458
U.S. at 129; Ohio AFL-CIO v. Insurance Rating Board, 451 F.2d 1178, 1181 (6th Cir. 1971).
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occasional court mistakenly thinks it suffices that insurers are generally
regulated by the state, in fact the test is whether the particular insurance
practice is regulated by the state in that it either (a) prohibits undesirable
instances of the practice and has some system of enforcement, or (b) has
made a considered regulatory judgment to permit the practice subject to
ongoing public monitoring.'®® This is less rigorous than the state action
immunity requirement that the regulator actually substantively approve
the terms of any immune restraint, but comes fairly close to the standards
for determining whether a federal statute creates an implicit antitrust
exemption.

Further, for the McCarran-Ferguson antitrust exemption, the practice
must both occur in and have effects in the state that regulates the practice;
there is thus no federal antitrust immunity for conduct that is regulated by
the state in which the insurer exists and committed the practice but has
effects in other states.!®® Even if immune from federal antitrust law,
insurance practices remain subject to state antitrust-law unless it provides
otherwise.

3. The Practice Does Not Constitute a “‘boycott.””—The insurance
exemption has an exception which states tha! nothing in the McCarran-
Ferguson Act ‘“‘shall render the ... Sherman Act inapplicable to any
agreement to boycott, coerce, or intimivate, or act of boycott, coercion, or
intimidation.””'® This creates an interesiing interpretive question because a
“boycott’” is a concerted refusal to deal, and one could think of any
agreement in restraint of trade ws'a concerted refusal to deal on anything
other than at the restrained. terins. Indeed, in defining the substantive law
of antitrust, the Supreme Court has characterized a concerted refusal to
deal at less than a fixed price as a ‘““boycott” even though it noted it could
also be considered @ urice-fixing agreement.’®® And yet the McCarran—
Ferguson Act waz autended to allow insurers to collectively agree on
insurance prices and terms (subject to state monitoring) and thus must
have been u:ing a more narrow understanding of the word ‘‘boycott.”

Acceraingly, the Supreme Court has held that the “boycott’ element of
the insurance exemption requires a concerted refusal to deal that went

193. See sources collected in last two notes. The claim that any state regulation of
insurers ousts all federal antitrust regulation of nonboycott insurer practices is inconsistent
with the statutory text, which makes clear that federal antitrust laws continue to apply ‘“‘to
the extent” insurers are not regulated by states, 15 U.S.C. § 1012(b), rather than “only if”
insurers are not regulated by states. This claim is also inconsistent with the legislative history.
It was specifically rejected by Senator McCarran, who agreed with Senator White that the
federal antitrust laws ‘‘shall be applicable to whatever extent the State fails to occupy the
ground and engage in regulation.... If ... the state goes only to the point indicated, then
these Federal statutes apply throughout the whole field beyond the scope of the State’s
activity.” See 91 Cong. Rec. 1444. Senator McCarran even agreed with Senator Barkley that
“where States attempt to occupy the field—but do it inadequately—... these [federal
antitrust] acts still would apply.” Id.

194. See FTC v. Travelers Health Ass’n, 362 U.S. 293, 297-99 (1960). The Court left
open the question whether the exemption might apply if all the states in which the conduct
had effects also effectively regulated it. Id. at 298 n.4.

195. See 15 U.S.C. § 1013(b).
196. See Trial Lawyers, 493 U.S. at 422-23, 432-36 & n.19.
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beyond refusing to deal on other than desired terms.'®” This includes an
absolute concerted refusal to deal with a party (either entirely or on some
transactions) in order to punish that party for its past conduct.’®® It also
includes a conditioned refusal to deal that is designed to coerce the party to
change its future conduct to meet the condition, but only if the scope of the
refusal includes matters ‘““unrelated’ or ‘“‘collateral” to the desired terms in
the transaction with the refused party.'®® Under this standard, if a conspir-
acy sought to sell an insurance product at $10 or only on term X, then a
concerted refusal to sell that product to any buyer for less than $10 or
terms worse than X would not be a boycott. But it would be a boycott to
have a concerted refusal to sell that product (on nondiscriminatory terms)
to buyers based on their other transactions (such as with noncomplying
sellers) or to refuse to buy or sell some other product (on nondiscriminatory
terms) to firms that don’t buy or sell the first product at $10 or on term X.

d. THE LaBor Exemprions. Without a labor exemption, ordinary union
activities like strikes or setting labor prices in collective bargainiig agree-
ments would be horizontal boycotts and price-fixing agreements subject to
the risk of antitrust liability. To avoid this, Congress has eriacted statutes
that provide antitrust exemptions for, and bar injuncticis. against, such
ordinary labor union activities as collective refusals (t¢c supply labor or
agreements not to compete on wages or other empidyinent terms.?* This
explicit statutory exemption protects agreements lamong labor employees,
but not among independent contractors who colieciively engage in boycotts
or price-fixing.?*! The explicit statutory exemation extends only to conduct
and agreements by employees and their wvwions, and not to their agree-
ments with non-labor groups.2%?

3

The Court has also recognized ‘alat it calls a ‘“nonstatutory exemp-
tion”’ for agreements between unions and employers, but only to the extent
necessary to make the collective vargaining process work.2®® It would be
more accurate to call this exemption “implicit’’ rather than ‘“nonstatutory”

197. See Hartford Fire. 302-U.S. at 801-03. Although in substantive antitrust law, the
Court sometimes uses ‘“‘boycoty”” to refer to those concerted refusals to deal that are per se
unlawful, the boycott exception to the insurance exemption does not require that the
concerted refusal be per se unlawful. See St. Paul Fire, 438 U.S. at 542.

198. Hartford Fire, 509 U.S. at 801.
199. Id. at 801-803, 806, 810-11.
200. See 15 U.S.C. § 17;29 U.S.C. §§ 52, 101-115.

201. See AMA v. United States, 317 U.S. 519, 526-27, 536 (1943) (physicians); United
States v. National Ass’n of Real Estate Boards, 339 U.S. 485, 489 (1950) (real estate brokers);
Columbia River Packers Ass’n v. Hinton, 315 U.S. 143 (1942) (fisherman). Those employees
who are considered managers, which generally includes professionals who have any superviso-
ry responsibilities, are also not eligible to form labor unions and bargain collectively. See
NLRB v. Health Care & Retirement Corp., 511 U.S. 571 (1994) (licensed practical nurses);
FHP, Inc., 274 N.L.R.B. 1141, 1142-43 (1985) (physicians who were HMO employees).

202. United States v. Hutcheson, 312 U.S. 219, 232 (1941).

203. Connell Constr. Co., Inc. v. Plumbers & Steamfitters Local Union No. 100, 421 U.S.
616, 622 (1975); see also Pennington, 381 U.S. at 662 (collecting cases); Allen Bradley Co. v.
Local Union No. 3, IBEW, 325 U.S. 797, 810 (1945) (‘“‘the same labor union activities may or
may not be in violation of the Sherman Act, dependent upon whether the union acts alone or
in combination with business groups.”).
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given that it is in fact implied from the statute. The Court has interpreted
this nonstatutory (implicit) labor exemption to extend even to horizontal
agreements among employers on the other side of the same collective
bargaining process about the terms they will offer as part of that process or
impose if the union does not agree, on the grounds that such immunity is
necessary to make multi-employer collective bargaining work.?** In short,
the labor exemption allows the competition model favored by antitrust to
be replaced with the model of bilateral collective bargaining between sellers
and buyers that is favored by labor law. In the latter type of case, the
process is policed by the National Labor Relations Board rather than by
antitrust courts.?

The nonstatutory (implicit) labor exemption is limited to activities that
are legitimately within the collective bargaining process about wages,
hours, and other employment terms. Even collective bargaining agreements
between union and businesses can lose their immunity when used to
suppress competition from a rival business?® or to zestrain competition by
employers in their product markets.?®” A fortiori, this doctrine offers no
immunity when a union and business impose ¢ direct restraint on market
competition outside any collective bargaining ‘agreement.?®® Accordingly,
the courts have repeatedly held that alleved conspiracies between unions
and businesses to suppress competitior from another business enjoy no
antitrust exemption.?”® For example, -Connell involved an agreement be-
tween a union and general contractor that the general contractor would
award subcontracts only to firnis that had a contract with the union.?'® The
Court held that this was not-2xempted because it involved a direct restraint
on a business market, rather than being part of a collective bargaining
agreement limited to.the standardization of wages and working condi-
tions.?"! It did not matter that the union’s only goal was the legal one of
organizing as many-subcontractors as possible because the method violated
antitrust law.?!? 1n 'Pennington, the allegation was that the union and large
coal operators conspired to exclude small coal operators from the market by

204. Se2 Brown v. Pro Football, 518 U.S. 231 (1996).

205. Id. at 242.

206. See Pennington, 381 U.S. at 662-69 (holding that this lack of immunity applied
even when the restraint involves a compulsory subject of collective bargaining).

207. See id. at 662-63; Amalgamated Meat Cutters v. Jewel Tea Co., 381 U.S. 676
(1965).

208. See A.L. Adams Constr. Co. v. Georgia Power Co., 733 F.2d 853, 855-56 (11th
Cir.1984) (no exemption if Agreement was not part of a collective bargaining relationship); C
& W Constr. Co. v. Brotherhood of Carpenters, 687 F.Supp. 1453, 1464 (D. Hawai‘i 1988)
(union-business refusal to deal that was outside any collective bargaining agreement was per
se outside the labor exemption).

209. See Connell Constr., 421 U.S. at 623-26; Pennington, 381 U.S. at 662-69; Allen, 325
U.S. at 809-810; United States v. Employing Plasterers Assn., 347 U.S. 186, 190 (1954);
Philadelphia Record v. Manufacturing Photo-Engravers Assn., 155 F.2d 799, 803 (3d Cir.
1946); Gilmour v. Wood, Wire & Metal Lathers Intern., 223 F.Supp. 236, 248 (N.D. I1l. 1963).

210. 421 U.S. at 618-19.
211. Id. at 623-26.
212. Id. at 625.
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imposing an agreed-upon wage on smaller coal operators.?®* The Court
concluded that, although those wages were a compulsory subject of bargain-
ing, the agreement to impose those wage levels on other employers outside
the bargaining unit stated an antitrust claim.?'*

The inapplicability of the labor exemption does not eliminate the need
to prove the nonexempt conduct actually violates antitrust law. Nor does
the inapplicability of the nonstatutory exemption to an agreement between
unions and employers remove the statutory exemption for agreements
among union members. Rather, where the nonstatutory exemption does not
apply, the horizontal agreement among union members remains exempt
under the statutory exemption and the only issue is whether the union’s
nonexempt vertical agreement with the employer violates antitrust law.
For example, when Connell held the nonstatutory labor exemption inappli-
cable, it remanded for a determination of whether the vertical ‘“agreement
between Local 100 and Connell.... restrains trade,” not whether the
horizontal agreement among union members of Local 100 did.?*® Likewise,
Pennington removed only the nonstatutory exemption for tlie vertical
“agreement between [United Mine Workers] and the large operators,” not
the statutory exemption for the horizontal agreement among members of
United Mine Workers. In cases where the nonstatutory labor exemption
does not apply, the situation comes close to treating tt.e union as a single
entity, but is distinct from it because any union decision to offer a wage or
refuse to deal with an employer would remain imiv:utie under the statutory
labor exemption even when the union collective.w aas monopoly power that
would, if it were a single business entity, ma2k+=-such decisions reviewable as
predatory pricing or unilateral refusal to deals when certain conditions are
met.

(3) Effect on U.S. Interstate (Ccmemerce. Finally, the U.S. antitrust
statutes require some effect on 1J.3. interstate commerce. This imposes
three limitations. First, the efiscts of the conduct cannot be limited to one
state, but must have some interstate effects. However, the required effect is
so trivial that this rarely poses a practical barrier. Second, for foreign
restraints, U.S. law reavites some substantial effect on U.S. markets or
exporters. Third, the restraint or anticompetitive effect must be on “com-
merce’’ rather than on some noncommercial activity.

a. ErreECT ON INTERSTATE COMMERCE. All of the U.S. antitrust statutes
require that the challenged conduct involve or affect interstate com-
merce.?'® But while this requirement was historically important, it has been
narrowly interpreted in a way that makes it practically irrelevant. Even a
restraint of a highly local market within one state has the requisite
interstate effects as long as lawyers remember to dutifully plead that some
sort of business is transacted across state lines by either the defendants or
any firms in the market directly affected by the defendant’s conduct.?!” It is

213. 381 U.S. at 664.

214. Id. at 665-69.

215. 421 U.S. at 637.

216. See 15 U.S.C. §§ 1-2, 12(a), 13, 14, 18, 44-45.

217. See Summit Health v. Pinhas, 500 U.S. 322, 329-33 (1991); McLain v. Real Estate
Board of New Orleans, 444 U.S. 232, 235-36; 241-46 (1980).
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hard to know how one could ever fail to satisfy this requirement unless one
had an odd market where no sellers or buyers ever made interstate sales,
purchases, loans, or phone calls. Indeed, at least one prominent judge has
concluded that the requirement is so trivial that merely pleading the bare
conclusion that interstate commerce was affected should suffice.?’® The
U.S. Supreme Court has held the interstate commerce requirement satis-
fied in a case where the defendants allegedly conspired to deny staff
privileges in a Los Angeles hospital to a single surgeon.?’® The Court has
also interpreted the Sherman Act to extend to the furthest reaches of
congressional power to regulate interstate commerce,??® which itself covers
even a farmer’s decision to grow wheat for his farm’s own consumption.?*!

b. Errect oN U.S. ComMERCE. Unless it has a sufficient effect on U.S.
commerce or exporters, the U.S. antitrust laws do not cover restraints on
foreign soil or domestic restraints on export trade. Further, even with
sufficient effects on U.S. commerce, the reach of U.S. antitrust law may be
limited by principles of comity (where foreign lav: is in conflict) or by
sovereign immunity and the act of state doc’rine (when the conduct
involves foreign governmental action). The ccmplex set of rules on this
topic is addressed in Chapter 8, which generally deals with the problem of
coordinating antitrust jurisdictions on glehal markets.

c. Errect oN CoMmMERCE. To hel covered by U.S. antitrust law, the
restraint or anticompetitive effect 1nust be on “commerce,’”” which is to say
on some market that involves {he sale of goods, services or property in
exchange for valuable consid<ration. A restraint on a donative activity,
such as an agreement betweei: two charities that one will provide or solicit
donations in the easterr-lnited States and the other in the western United
States, would not be.a restraint on commerce.???2 This does not mean that
charities or nonproiit entities are not covered by the antitrust laws. To the
contrary, nonprcfits are covered whenever they restrain some commercial
market, such.as providing medical care or college education in exchange for
money.?”® Turther, even noncommercial activities, like donations or pro-
mulgating safety standards, are restraints on commerce if their terms

218. Hammes v. AAMCO Transmissions, Inc., 33 F.3d 774, 778-79 (7th Cir. 1994)
(Posner, J.)

219. Summit, 500 U.S. 322.

220. Summit, 500 U.S. at 328-29 & n.8, 332-33; McLain, 444 U.S. at 241. Other cases
have held that the Clayton Act and Robinson-Patman Act did not go quite so far because they
did not apply to any conduct that affected interstate commerce but rather required that the
defendants and their activities be “in” interstate commerce, see United States v. American
Bldg. Maintenance Indus., 422 U.S. 271, 275-84 (1975); Gulf Oil Corp. v. Copp Paving Co., 419
U.S. 186, 194-203 (1974). However, Congress amended Clayton Act § 7 to include persons and
conduct affecting interstate commerce, see 15 U.S.C. § 15, and amended FTC Act § 5 to
include conduct in or affecting commerce, see 15 U.S.C. § 45, and the FTC has authority to
enforce the Clayton and Robinson-Patman Act. In addition, the Sherman Act likely covers any
anticompetitive conduct covered by Clayton Act §§ 3,7, see infra Chapters 4, 7.

221. Wickard v. Filburn, 317 U.S. 111 (1942).

222, See Dedication & Everlasting Love to Animals v. Humane Society, 50 F.3d 710, 712
(9th Cir. 1995).

223. See id. at 713; infra Chapter 2.
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affect some commercial market.??* However, Congress has enacted specific
exemptions for charitable gift annuities and charitable remainder trusts.?

2. AN OverviEw orF EU CoMPETITION LAwWS AND REMEDIAL
STRUCTURE

i. The EU Competition Provisions and Enforcement Architec-
ture

(1) Origins, Content and Basic Institutional Framework. The sources
of European competition law can historically be traced back to the 1951
European Coal and Steel (ECSC) Treaty. This treaty initiated a process of
deep economic integration in the steel and coal sectors between Belgium,
Italy, Luxembourg, France and the Netherlands. Besides a number of legal
and economic provisions organizing the trade of steel and coal between its
Member States, the treaty contained a few competition law wrovisions
which had been drafted by several antitrust experts, among th=ni Robert
Bowie, then a Harvard Law Professor.?2® These competition provisions were
threefold: a prohibition of cartels, a ban on the “misuze’ of economic
power and a system of merger control.

A few years later, the Members of the ECSC-c¢acided to extend the
scope of their economic integration to a larger. riamber of sectors by
establishing the European Communities (hereaf:er the “EC”’). Convinced of
the merits of economic competition, the draftors of the EC Treaty found a
useful source of reference in the compeution provisions of the ECSC
Treaty. It is therefore not surprising that ti.e EC Treaty, signed in Rome in
1957, holds undistorted competition as one of its fundamental objectives,?*’
and lays down a complete set of ccmpetition provisions. With the entry into
force of the Lisbon Treaty on. Cecember 1, 2009, the EC Treaty was
amended and renamed the.T'reaty on the Functioning of the European
Union (TFEU). This led ‘to a renumbering of the provisions that were
initially contained in thwe BC Treaty. The main competition provisions of
the EC Treaty can now pe found at Article 101 to Article 109 TFEU. As
will be seen below, the name of the Court of First Instance, which plays an
important role as it is the Court that reviews the appeals lodged by private

224, See American Soc’y v. Hydrolevel, 456 U.S. 556, 560-62 (1982) (nonprofit liable for
issuing a letter that, without any financial benefit to the nonprofit, interpreted a safety
standard in a way that restrained trade); Allied Tube, 486 U.S. at 501 (antitrust rule of reason
applies to safety standard setting by disinterested nonprofit associations); Virginia Vermicu-
lite, 156 F.3d 535 (donation of land by mining company with restrictive covenants prohibiting
its use for mining was an agreement in restraint of commerce); Ozee v. American Council, 110
F.3d 1082, 1093 (5th Cir. 1997) (donation to charity is treated as a commercial transaction
when the donor receives an ‘‘annuity, substantial tax advantage, and the satisfaction of having
given to charity.”)

225. See 15U.S.C. § 37.

226. See David J. Gerber, Law and Competition in Twentieth Century Europe—Protect-
ing Prometheus, Clarendon Press Oxford, 1998 at p.340.

227. Commission Regulation 330/2010 of 20 April 2010 on the application of Article
101(3) of the Treaty on the Functioning of the European Union to categories of vertical
agreements and concerted practices, O.J. L 102/1.
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parties against decisions of the European Commission, has also been
changed to “General Court”. Given the fact these changes entered into
force very recently, the vast majority of the materials we use in this
casebook refer to the old numbering system. In order to avoid confusion, we
will either refer to the new numbers and replace the old numbers with the
new numbers in the documents examined below or leave the old numbers
unchanged but add the new numbers to which they correspond between
brackets. While Articles 101 and 102 of the TFEU respectively prohibit
restrictive agreements between firms and abuses of a dominant position,
the TFEU also contain rules aimed at preventing its Member States from
taking measures that distort competition. Article 106, for instance, pre-
vents Member States from adopting measures vis-a-vis public (i.e., State-
owned) firms and firms in charge of services of general economic interest
that would inter alia violate competition rules. Similarly, Article 107
prevents Member States from granting State aids that restrict competition
and affect intra-EU trade to firms. Articles 106 and 107 of the TFEU find
no equivalent in U.S. antitrust law. Throughout -tLis book, we will thus
focus on the prohibitions imposed by Articles 101 ard 102.

As far as the EU institutional framewcik 1s concerned, a number of
authorities are in charge of applying EU canmiuatition rules. First, at the EU
level the Commission is in charge of ensaring the application of such rules.
Within the Commission, there is @ special ‘“‘directorate’” that has been
entrusted with the enforcement of K)J competition rules, i.e. DG Competi-
tion (also known as “DG COQMP”’), which comprises several hundred
officials (lawyers and econorniists) who operate under the leadership of a
Director General. Within the College of Commissioners (the political body
which formally adopts the decisions prepared by DG COMP), there is one
Commissioner in charge of competition policy.

Second, at the! national level, all Member States set up national
competition authurities (often referred to as “NCAs’’), which are in charge
of applying %{J ‘and national competition rules. Some of these authorities,
such as tho Oifice of Fair Trading in the UK and the Bundeskartellamt in
Germany, enjoy staff and resources that are considerably larger than the
Commission. National courts are also entitled to apply EU and national
competition rules. Depending on a number of factors, such as the rapidity
of the procedure or the possibility to ask for compensatory damages,
plaintiffs will start proceedings before the NCAs or the national courts and
even in some cases before both. When anticompetitive practices produce
effects in several Member States, plaintiffs may initiate legal proceedings in
several Member States, the authorities of which will then have to coordi-
nate to decide which of them will investigate the matter.??®

(2) Other Competition Law Provisions adopted by the Council or by the
Commission. Besides the TFEU competition law provisions, secondary
sources of EU competition law can be found in Regulations adopted by the
Council of Ministers (a body which comprises the relevant ministers of the
different Member States), as well as in a range of legal acts adopted by the

228. Commission Regulation No 1218/2010 of 14 December 2010 on the application of
Article 101(3) of the Treaty to categories of specialisation agreements, O.J. L 335/43.
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Commission such as Block Exemption Regulations, Guidelines, Notices,
Guidance letters, etc.

a. TaHE EU MERGER REGULATION. The now defunct EC Treaty contained
no provision establishing a merger control system. In 1989, however, the
Council and adopted Regulation 4064/89, establishing an EU Merger Con-
trol regime. The Regulation was subsequently revised in 1997 and in 2004
(it is now Regulation 139/2004).22° A noticeable feature of the EU Merger
Regulation is that it provides for a “one stop shop”’, whereby all transac-
tions crossing the turnover thresholds contained in the Regulation fall
within the exclusive jurisdiction of the European Commission. Below these
thresholds, the Commission has no jurisdiction to examine the merger
(since it has no “Community dimension”). It is thus left to the jurisdiction
of national authorities.

b. ApoprtioN oF BLock EXEMPTION REGULATIONS FOR CERTAIN SECTORS/CATE-
GORIES OF AGREEMENTS. Pursuant to Article 101(3), agreements ‘“‘improving
the production or distribution of goods or ... promoting tecinical or
economic progress’”’ are exempted from the Article 101(1) ucrchibition,
provided a number of conditions are met. It did not take long for the
Commission to realize that the vast majority of the agreenients entered
into by firms (cooperation agreements, licensing agreericatis, ete.) fulfilled
these conditions. Thus, the Council (under the authcriiy of Article 103), or
the Commission (under delegated authority from tiie Council) adopted so-
called ‘“block exemption regulations.” Under iti2se regulations, certain
categories of agreements or agreements concluced in specific sectors auto-
matically benefit from the Article 101(}. exemption. Examples of the
former include transfer of technology. agreements,?® distribution agree-
ments,?! specialization agreements ***' and research and development
agreements.?®® Examples of the laiter include motor vehicle distribution
agreements®* and agreements in:the insurance sector.?%

c. PROLIFERATION OF SOFT LAw INSTRUMENTS. In recent years, the in-
creased complexity of comipstition law, both in terms of substance (in-
creased economically-dviver.. approach) and procedure (by virtue of the

229. See Council Regulation 139/2004 of 20 January 2004 on the control of concentra-
tions between undertakings, O.J. 2004, L 24/1.

230. See Commission Regulation 772/2004 of 27 April 2004 on the application of Article
81(3) of the Treaty to categories of technology transfer agreements, O.J. 2004, L 123/11.

231. Commission Regulation 330/2010 of 20 April 2010 on the application of Article
101(3) of the Treaty on the Functioning of the European Union to categories of vertical
agreements and concerted practices, O.J. L 102/1.

232. Commission Regulation No 1218/2010 of 14 December 2010 on the application of
Article 101(3) of the Treaty to categories of specialisation agreements, O.J. L 335/43.

233. Commission Regulation No 1217/2010 of 14 December 2010 on the application of
Article 101(3) of the Treaty on the functioning of the European Union to categories of
research and development agreements, O.J. L 335/36.

234. Commission Regulation (EU) No 461/2010 of 27 May 2010 on the application of
Article 101(3) of the Treaty on the Functioning of the European Union to categories of vertical
agreements and concerted practices in the motor vehicle sector, O.J. 2010, L 129/1.

235. Commission Regulation (EU) No 267/2010 of 24 March 2010 on the application of
Article 101(3) of the Treaty on the Functioning of the European Union to certain categories of
agreements, decisions and concerted practices in the insurance sector, O.J. 2010, L 83/1.
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complex decentralization process) has induced the Commission to adopt
numerous soft law instruments, so as to clarify its approaches with respect
to an heterogeneous set of issues. These instruments, often labeled ‘“‘Guide-
lines” or “Notices’’, do not bind courts. They, however, bind the Commis-
sion and are thus very helpful for firms and their counsel seeking to
determine whether their conduct is likely or unlikely to be challenged by
the Commission. Examples of such documents include Guidelines on Verti-
cal Restraints,?®® Guidelines on Technology Transfer Agreements,?®*” or
Guidelines on the Assessment of Horizontal Mergers.?%®

(3) Case-law of the European Court of Justice and of the General Court.
A final source of EC competition law emerges from the case-law of the
European Court of Justice (the “ECJ’’) and the General Court (the “GC”’)
of the European Union. All institutions in charge of applying EU competi-
tion law (see our discussion below) are bound to follow the interpretations
of the ECJ, whose pronouncements on EU law have the same interpretative
value as those of the U.S. Supreme Court on U.S. law:

T

(4) National Competition Laws. Besides ET .competition rules, all
Member States have adopted national competiticii rules. These rules are
closely patterned on EU competition law and contain provisions that are
(nearly) identical to Articles 101 and 102 7T'FXtJ. The application of nation-
al competition laws must not lead tec the prohibition of agreements or
concerted practices that are not piohibited under EU competition law.z®
Member States may, however, apnly isiricter competition rules to unilateral
conduct.?*

ii. The EU Enforcemcn: System and Remedial Structure

(1) Regulation 17’s Cenferral of Enforcement Authority on the Europe-
an Commission. Counzii Regulation 17/62 centralized the enforcement of
Article 101 and 102 within the hands of the Commission, giving it far
reaching investigotive and regulatory powers.?*! In addition, it required
firms to notifv all.agreements falling within the scope of Article 101 to the
Commission. 1fche agreement was contrary to Article 101(1), the Commis-
sion had svie jurisdiction to deliver an exemption on the basis of Article
101(3). In contrast, existing National Competition Authorities (hereafter
“NCAs’’) and national courts only played a marginal role in the implemen-
tation of EU competition rules.

(2) Reform of the Enforcement System in 2003. In the early 2000s, the

Commission concluded that the notification procedure had considerably
overloaded its staff and resources, preventing it, in turn, from focusing on

236. Guidelines on Vertical Restraints, O.J. 2010, C 130/01.

237. See Guidelines on the application of Article 81 of the EC Treaty [now 101 of the
TFEU] to technology transfer agreements, O.J. 2004, C 101/2.

238. See Guidelines on the assessment of horizontal mergers under the Council Regula-
tion on the control of concentrations between undertakings, O.J. 2004, C 31/5.

239. See Article 3(2) of Regulation 1/2003, Council Regulation (EC) No 1/2003 of 16
December 2002 on the implementation of the rules on competition laid down in Articles 81
and 82 of the EC Treaty [now articles 101 and 102 of the TFEU], O.J. 2003, L 1/1.

240. Id.
241. Regulation 17/62/main implementing Regulation, O.J. Spec. ed., 1959-62, 87.
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the most serious violations of EU competition rules, such as hardcore
cartels.>* Meanwhile, most Member States had set up NCAs and entrusted
them with the mandate to apply national competition statutes, drafted in
language close to the now defunct EC Treaty. The combination of these two
evolutions induced the Commission to ask the Council to (i) abolish the
notification procedure, and (ii) entrust NCAs and national courts with the
application of Article 101(3).

The Council followed the Commission’s proposals and adopted Regula-
tion 1/2003, which replaced Regulation 17/62 effective May 1, 2004. Regula-
tion 1/2003 sets out a decentralized system where NCAs and national
Courts are at the forefront of the enforcement of EU competition rules. The
increased decentralization achieved in turn allows the Commission to
redeploy its resources in other directions. The Commission now focuses its
investigations on sectors ‘‘where there are only a few players, where cartel
activity is recurrent, or where abuses of market power are generic.”’ In
addition, the Commission increasingly monitors the action of MTCAs and
retains the possibility to intervene in cases dealt with at the naiional level.

(3) Admuinistrative vs. Judicial Remedies. Unlike U.S{ autitrust law
where remedies are generally obtained through court litigation, EU compe-
tition law is mostly enforced through administrative re madial mechanisms
(before the Commission or before NCAs). An impgortant feature of the
European competition law enforcement system'is that it is based upon
administrative agencies whose powers go bevond the mere seeking of
injunctive relief. In contrast with U.S. agoncies (DOJ and FTC), the
Commission and the NCAs do not need livigation before courts of law to
obtain a finding of infringement, negotiate behavioral and/or structural
remedies and impose fines. These ¢empetition agencies enjoy important
decision powers of their own anc.ihas offer attractive remedies to com-
plainants.

In contrast, judicial remedial mechanisms (i.e. before national courts)
are traditionally left unexplored by plaintiffs. This is the case for a number
of reasons.?*® First, .unlike before U.S. Courts, rules of discovery are
underdeveloped in Eurcpe. This means that in most Member States, parties
are under no obligation to produce relevant information and often will only
be ordered to do so when the requesting party can identify the individual
document he seeks, which in many cases will simply not be possible.
Second, plaintiffs’ incentives to bring court actions are less obvious than in
the U.S., as in most cases national courts do not grant punitive/treble
damages. They merely provide compensation/restitution and often, judges
are reluctant to assess the damage caused by an anti-competitive practice.
Third, in most Member States, the rules governing legal cost provide that
the loser pays costs (although these can be divided in cases of partial

242, See 1999 White Paper on the Modernisation of the Rules implementing Article 81
and 82 EC [now 101 and 102 of the TFEU], COM (1999) 101 final. Of course, the burden on
the Commission had been slightly reduced through the adoption of block exemption regula-
tions, notices, guidelines and comfort letters.

243. These reasons have been empirically identified in a Comparative Report by Ash-
urst, Study on the conditions of claims for damages in case of infringement of EC competition
rules, 31 August 2004.
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success). However, it is often the case that fees are not fully recoverable in
practice. Combined with the substantial costs of litigating antitrust issues,
this generates a clear disincentive for private parties to initiate judicial
proceedings.

On December 19, 2005, the European Commission published a Green
Paper on how to facilitate actions for damages caused by violations of EU
competition rules’ ban on restrictive business practices and abuse of
dominant market positions (Articles 101 and 102 respectively).?** The
Green Paper notes that violations of these rules, in particular by price
fixing cartels, can cause considerable damage to companies and consumers
but numerous obstacles can hinder actions for damages by injured parties
in national courts. The Green Paper identifies certain of these obstacles,
such as access to evidence and the quantification of damages, and presents
various options for debate for their removal. This Green Paper was fol-
lowed up by a White Paper on ‘“Damages Actions for Breach of the EC
antitrust rules”?*® suggesting a new model for achieving compensation for
consumers and businesses who are the victims cf antitrust violations.?*¢
The White Paper comprises various suggestions'to ensure that victims of
competition law infringements have access to truly effective mechanisms
for claiming full compensation for the h2aim they have suffered, whilst
ensuring respect for European legal systemas and traditions. The model
outlined by the Commission is based-on compensation through single
damages for the harm suffered. The “viite Paper’s other key recommenda-
tions cover collective redress, disclosure of evidence and the effect of final
decisions of competition authorivies in subsequent damages actions. The
European Commission is now expected to propose directive on private
damages for breach of antitrusu rules.

(4) Administrative - Remedies—Actions by the Commission and the
NCAs

a. THE DivisioN oF CoMPETENCIES BETWEEN THE NCAS AND THE ComMIS-
sioN. The NCAs 'and the Commission form an integrated network of
agencies (rarereed to as the “European Competition Network’). They act in
a complerientary fashion and hold distinct duties.

On the low end of the network, the decentralized enforcement frame-
work established by Regulation 1/2003 entrusts NCAs with the bulk of
Article 101 and 102 cases. As there are more than 25 NCAs in the EU, the
allocation of jurisdiction between national agencies may be a delicate issue,
in particular for practices affecting several Member States’ territories. In
principle, the NCA that should have jurisdiction to inquire into a specific
practice should prove that it is “well placed” to act. For a NCA to be “well
placed”, three conditions should be fulfilled.?*” First, the agreement or

244, Green Paper, Damages actions for breach of the EC antitrust rules, 19 December
2005; Commission Staff Working Paper, Damages actions for breach of the EC antitrust rules,
COM (2005) 672 final, 19 December 2005.

245. COM (2008) 165, 2 April 2008.

246. See ‘“‘Antitrust: Commission presents policy paper on compensating consumer and
business victims of competition breaches” IP/08/515, 3 April 2008.

247. See Commission Notice on cooperation within the Network of Competition Authori-
ties, O.J. C 101 of 27 April 2004, pp. 43-53.
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practice must have substantial direct actual or foreseeable effects on
competition within its territory and must be implemented within or must
originate from its territory. Second, the NCA must be able to effectively
bring to an end the entire infringement, i.e. it must be able to adopt a
cease-and-desist order the effect of which will be sufficient to bring an end
to the infringement and it must be able, where appropriate, to sanction the
infringement adequately. Third, it must be able to gather, possibly with the
assistance of other authorities, the evidence required to prove the infringe-
ment .24

On the high end of the network, the Commission holds a wider range
of roles. First, it intervenes with respect to the most serious infringements
(i.e. hardcore cartels or severe abuse of dominance cases)?*® or agreements
and practices with important cross border effects, that is those that have
effects on competition in more than three Member States.?® Second, the
Commission defines EU competition policy through the adoption of guide-
lines, notices, guidance letters, etc. Recent initiatives in that respect have,
for instance, led the Commission to focus on a number of sectavs (through
the opening of inquiries in the energy and banking fields; ¢tc.) or on a
specific provision of the TFEU (e.g., Article 102). Third. -the Commission
holds an assistance mission to the NCAs when the latter apply EU
competition law.?! Finally, the Commission acts ax the watchdog of the
European Competition Network. It monitors actions taken by the NCAs on
the basis of EU competition rules. Ultimately, it enjoys the power to
remove a case from a NCA (taking over the case in question) on the basis of
Article 11(6) of Regulation 1/2003, if for instance the national authority is
not applying EU rules in a correct fashion.

b. REMEDIES BEFORE THE EUROPE:A:T COMMISSION.

1. Initiation of Proceedings 9y the European Commission. The Com-
mission may initiate proceedings following (1) a complaint, (2) a request or
transfer of a NCA or (3) simply acting of its own motion (after an
investigation or informaticn received through any channel, such as trade
journals, etc.).

(i) Action upon complaint.—Plaintiffs can lodge formal complaints
before the Commission.?”? Article 7 of Regulation 1/2003 provides that
“natural or legal persons who can show a legitimate interest’ can lodge a
complaint before the Commission. Any person who can show that she is

248. A number of other cooperation mechanisms are provided for, when several NCAs
open parallel proceedings or where a NCA that considered it was “well placed’ is, in fact, not
“well placed” to deal with a practice. See id. at §§ 18-19.

249. See Recital 3 of Regulation 1/2003, supra note 235.

250. See § 14 of Commission Notice on cooperation within the Network of Competition
Authorities, supra note 224.

251. See Article 11(5) of Regulation 1/2003, supra note 229, where the NCAs can consult
the Commission when applying EU Competition law. This assistance duty is also addressed to
national courts, where the latter can request the Commission to provide them with informa-
tion it holds or with an opinion on a point of law. See Article 15 of Regulation 1/2003.

252. See, on the following, Commission Notice on the handling of complaints by the
Commission under Articles 81 and 82 of the EC Treaty [now 101 and 102 of the TFEU], O.J.
2004, C 101/65.
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suffering or likely to suffer injury or loss from the alleged infringement has
a legitimate interest for lodging a complaint before the Commission (party
to a terminated agreement, actual or potential competitors facing predatory
behavior, consumer associations, etc.). In addition, the potential plaintiff
can lodge ‘“‘informal” or anonymous complaints to the Commission, the
main difference being the procedural duties bearing on the Commission.
When dealing with a formal complaint, the Commission is under a duty to
examine the complaint with ‘‘vigilance” (i.e. it has to ‘“‘consider attentively
all the matter of facts and law which the complainant brings to its
attention”).?®® Furthermore, it has to answer to the complaint within a
reasonable time frame, provide an opportunity to the complainant to be
heard (if the Commission envisions rejecting the application), and give
sufficiently precise and detailed reasons in case it actually rejects the
complaint.

(ii) Action on the basis of request or transfer of a NCA.—Pursuant to
Article 11 of Regulation 1/2003, the Commission ar<! N CAs cooperate with
each other through extensive exchange of informaticn protocols. The infor-
mation circulated by NCAs may trigger the initiation of proceedings by the
European Commission, in which case NCAs are relieved of their compe-
tence to apply Article 101 or 102 to a given practice.?%*

(iii) Initiation of proceedings by “lie Commission on its own motion.—
The Commission can initiate procezGiags on its own motion, on the basis of
any information which it considers sufficient to that end. The Commission
may open procedures when, . [or instance, ‘‘the trend of trade between
Member States, the rigidity of prices or other circumstances suggest that
competition may be restricizd or distorted within the common market.”’?%

2. Powers and Lemedies Available at the Commission Level

(i) Cease ana Desist Orders.—Pursuant to Article 7 of Regulation
1/2003, the Cemmission, if it ‘““finds that there is an infringement of Article
[101] or of Ariicle [102] of the Treaty, [...] may by decision require the
undertakings and associations of undertakings concerned to bring such
infringement to an end.” If the agreement or abusive behavior has already
been terminated, the Commission may nonetheless issue a declaration that
it constituted an infringement.

(ii) Behavioral and Structural Remedies.—In order to bring an in-
fringement to an end, the Commission enjoys the power to impose behav-
ioral and structural remedies on the parties. For instance, in an illegal
refusal to supply case, the Commission is entitled to order the supply of the
product concerned,?® or the conclusion of licensing agreements on the
intellectual property right at hand.?” Regulation 1/2003 brings, however, a
qualification with respect to structural remedies:

253. See ECJ C-119/97, UFEX v. Commission [1999] ECR 1-1341 at § 86.

254. See Article 11(6) of Regulation 1/2003, supra note 229.

255. Id. at Article 17.

256. Seee.g., ECJ, 6-7/73, Commercial Solvents v. Commission, [1974] ECR-223.
257. Seee.g., ECJ 241-242/91, RTE and ITP v. Commission, [1995] ECR I1-1439.
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“Structural remedies can only be imposed either where there is no
equally effective behavioural remedy or where any equally effective
behavioural remedy would be more burdensome for the undertak-
ing concerned than the structural remedy.”

The explicit possibility for the Commission to adopt structural reme-
dies is a novelty introduced by Regulation 1/2003. It seems that these
remedies are only available to bring an abusive behavior to an end. In
contrast, structural remedies do not seem available to correct the conse-
quences of illegal exclusionary behavior so as to reestablish a statu quo ante
(for instance, through ordering a dominant firm to divest the share of
products gained after having successfully forced its competitors out of the
market).

(iii) Interim Measures.—Regulation 17/62 did not explicitly envisage
the possibility for the Commission to order interim measures. However,
following an extensive interpretation of Article 3 of that regulation in its
Camera Care order, the ECJ did bestow upon the Commission ti:e power to
order such measures.?”® In practice, though, most interim rivasures were
ordered upon the request of undertakings rather than by-the Commission
acting on its own initiative.?®® This power has since then been codified at
Article 8(1) of Regulation 1/2003.26

(iv) Settlements and Commitments.—In the course of its investiga-
tions and prior to adopting a cease an desist orcer, the Commission has the
possibility to terminate or suspend proceedinss because the agreement or
conduct at hand is terminated or amended by the parties (who wish to
comply with EU competition rules). The Commission does not need to
adopt a formal decision. The vast maiority of the cases brought before the
Commission are settled without.the adoption of a formal decision. Often,
the parties offer commitments t¢ meet the anticompetitive concerns identi-
fied by the Commission during its preliminary assessment. Pursuant to
Regulation 1/2003, the Commission enjoys the possibility to make these
commitments binding/ cv-the parties by adopting a decision which con-
cludes that there is no longer ground for action.?®!

The Commission may nonetheless reopen proceedings if (i) there has
been a material change in any of the facts on which the decision was based;
(ii) the firms concerned have disregarded their commitments; or (iii) where
the decision was based on incomplete, incorrect or misleading information
provided by the parties.?¢

258. See Order of the European Court of Justice, Case C-792/79, Camera Care v.
Commission, [1980] ECR, 119 at para. 18.

259. See, for a well-known example, Commission decision of 3 July 2001, NDC Health/
IMS Health, (2003) O.J. L. 268/69.

260. See Article 8(1) of Regulation 1/2003, supra note 235: “In cases of urgency due to
the risk of serious and irreparable damage to competition, the Commission, acting on its own
initiative may by decision, on the basis of a prima facie finding of infringement, order interim
measures.”’

261. See Article 9 of Regulation 1/2003, supra note 235.

262. Id.
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Given that commitment decisions or settlements do not establish the
existence of an infringement to EU competition rules, NCAs and national
courts keep the possibility of adopting decisions finding an infringement of
Article 81 or 82.263

(v) Fines.—Regulation 1/2003, empowers the Commission to fine a
firm up to 10% of its total turnover in the preceding business year where,
intentionally or negligently: ‘“they infringe Article 101 or Article 102 of the
Treaty; or they contravene a decision ordering interim measures [...]; or
they fail to comply with a commitment made binding by a decision
[...].”%%* Fines represent the main EU legal instrument to remedy and
deter violations of competition law. The ECJ indicated in Musique Diffu-
sion France, that the underlying rationale for the imposition of fines is to
ensure the implementation of Community competition policy and, in partic-
ular, to ensure (i) the suppression of illegal activity and (ii) the prevention
of recidivism.?%®

In fixing the amount of the fine, the Commission should take into
account the gravity and the duration of the infrinzerient.?®® The calculation
method follows a four step process.?®” First, a ‘“Lasic amount” for the fine is
calculated based on (i) the qualification «f 1he infringement as minor,
serious or very serious and (ii) of an-assessment of the duration of the
infringement as short, medium or long.i’econd, the Commission examines
whether it should reduce or increasc the basic amount with reference to
any aggravating or mitigating cir umstances.?® The factors that can be
held as aggravating encompass cecidivism, leading role, retaliatory meas-
ures against other undertaizings, refusal to co-operate, etc. Attenuating
circumstances on the othsr hand include passive role, non-implementation
of the offending agreemeni, and termination of the infringement as soon as
the Commission intervened. Third, the Commission determines whether
the company under inquiry can benefit from the principles set out in the
leniency notice, wnich may reduce the fines or even lead to the non-
imposition_ ¢ fizies.?®® Fourth, the Commission can adjust up or down the
amount oi" fines to reflect that an undertaking manufactures a wide
portfolio of products or to reflect the economic or financial benefit derived
from the anti-competitive conduct or their ability to pay.?” Finally, during
its step-by-step construction of the final fine the Commission must also
bear in mind that it must stay within the confines of the statutory ceiling
of 10% of the world-wide turnover of the undertaking in question.

263. Id. at Recital 13.
264. Id. at Article 23(2).

265. See Damien Geradin & David Henry, The EC Fining Policy for Violations of
Competition Law: An Empirical Review of the Commission Decisional Practice and the Case—
Law of the European Courts, 1 European Competition Journal, 2005, 401.

266. See Article 23(3) of Regulation 1/2003, supra note 236.
267. See Guidelines on the method of setting fines, O.J. C 9 of 14 January 1998.
268. Id. at Sections 2 and 3.

269. See Commission Notice on the non-imposition or reduction of fines, published in
0.J. C 45 of 19 February 2002.

270. Guidelines, supra note 261, at Section 5.
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In June 2006, the European Commission adopted new Guidelines on
the method of setting fines that increase their deterrent effect on violations
of EU competition rules in three ways.?”! First, the revised Guidelines
provide that fines may be based on up to 30% of the company’s annual
sales to which the infringement relates, multiplied by the number of years
of participation in the infringement, subject to the Council Regulation
1/2003 limit that companies may be fined only up to 10% of their total
annual turnover. Second, for seriously illegal conduct like cartels, a part of
the fine may be imposed irrespective of the duration of the infringement. In
other words, the mere fact that a company enters into a cartel could ‘“‘cost”
it at least 15 to 25% of its yearly turnover in the relevant product. Third,
the new Guidelines introduce important changes with regard to aggrava-
ting and mitigating circumstances, the most significant of which concerns
repeat offenders. Up to now, the Commission’s practice is to increase a fine
by 50% where the undertaking has been found to have been previously
involved in one or more similar infringements. The new Guidelines change
this approach in 3 ways: (i) the Commission will take into accounuv.not only
its own previous decisions, but also those of National Competition Authori-
ties applying Articles 101 or 102; (ii) the increase may be up-to 100%; and
(iii) each prior infringement will justify an increase of the fine.

While subject to a certain degree of codification; tie Guidelines none-
theless leave a margin of maneuver to the Eurcpecn Commission when
setting fines. This, in turn, is giving rise to two r<lated phenomena. First,
the Commission has been freely developing 2 nheavy handed fining policy
that recently culminated with the levyiny of a €497.2 million fine on
Microsoft for alleged abuses of a dominanuv-wosition.?” As noted above, this
increase in the fines imposed by the Timmission may, however, be war-
ranted by the need to deter firms from violating EU competition law.
Second, firms are increasingly.chiallenging Commission decisions before the
GC in order to obtain a reduction of the fines imposed by the European
Commission.?™

(vi) Guidance Letters.-—Conscious of the importance of legal certainty
for the business community, the Commission allows firms in doubt with
respect to the legality of an agreement or practice to solicit its views.2’* A
request for Commission guidance will only be admissible if it fulfills the
following cumulative conditions: it raises a novel question in law; guidance
is useful for the case at hand; and the information provided by the company
is sufficient for the Commission to provide guidance (no further investiga-
tive measures are needed).?” The legal value of guidance letters is unclear.

271. Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of
Regulation No 1/2003 (text with EEA relevance), June 2006.

272. See Commission Decision, Microsoft, Case COMP/C-3/37/792, not published yet.

273. See Damien Geradin and Nicolas Petit, “Judicial Remedies under EC Competition
Law: Complex Issues arising from the ‘Modernisation’ Process”, Fordham Corporate Law
Institute, forthcoming 2005.

274. See Recital 38 of Regulation 1/2003, supra note 235.

275. See Commission Notice on informal guidance relating to novel questions concerning

Articles 81 and 82 of the EC Treaty [now Articles 101 and 102 TFEU] that arise in individual
cases, 0.J. 2004, C 101/78, at § 8.
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The Commission notice on guidance letters takes the view that the issuance
of a guidance letter does not prejudge its assessment of subsequent cases.?™
However, it is clear that the Commission could be found to violate the
general principle of legitimate expectations if it ignored its pronouncements
with respect to a practice covered by a guidance letter. As far as NCAs and
national courts are concerned, the notice provides that they are not
formally bound by Commission guidance letters.?””

c. ReMEDIES BEFORE NCAS. The remedies which can be offered by NCAs
are provided for by national statutes adopted by the Member States. It
would be out of the scope of the present casebook to analyze in detail the
various remedies offered under national laws. Regulation 1/2003 seeks
nonetheless to ensure a minimal amount of homogeneity among national
remedies. It provides that, when applying Article 101 and 102 of the TFEU,
NCAs shall be able to take the following decisions:

“requiring that an infringement be brought to.an end; ordering
interim measures; accepting commitments; impozing fines, period-
ic penalty payments or any other penalty- provided for in their
national law.””2%®

(5) Judicial Remedies at the Nationa! Level. National courts can also
apply Article 101 and 102.2” In spite of the fact that they can neither act of
their own motion nor impose fines on coinpanies infringing EU competition
law, the initiation of proceedings betore national courts presents several
advantages over the system of administrative remedies described above.
First, national courts can awaradamages for losses incurred as a result of a
violation of Articles 101 or 10%.28° Second, in complex litigation matters, the
initiation of proceedings h=tore a national court enables plaintiffs to com-
bine claims related Ve the application of national competition law with
claims based on. I'l. competition provisions. Third, unlike the Commission
and competition ‘authorities, national courts cannot drop complaints (or
refuse to lavi.ch an investigation) and are required to take a judgment on
the merits <f vhe claims advanced before it.

The settings in which EU competition law is invoked before national
courts are generally twofold. A first setting (usually referred to as the
“Euro-defense’ setting) arises when Articles 101 or 102 are invoked by a
defendant in a national procedure as a shield against a complainant seeking
to enforce an agreement/practice that infringes EU competition law.?®! For
instance, a licensee may seek to escape the payment of royalties demanded

276. Id. at§ 24.

277. Id. at § 25.

278. See Article 5 of Regulation 1/2003, supra note 236.
279. Id. at Article 6.

280. Id. at Recital 7.

281. See ECJ, C-453/99, 20 September 2001, Courage Ltd. v. Bernard Crehan and
Bernard Crehan v. Courage Lid. and Others, [2001] ECR 1-6297 at § 24 “[...] any individual
can rely on a breach of Article 85(1) of the Treaty before a national court even where he is a
party to a contract that is liable to restrict or distort competition within the meaning of that
provision.”
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by a patent holder by arguing that the license agreement infringes Article
101 and does not benefit from an exemption under Article 101(3).

A second setting (usually referred to as the ‘“Euro-offense’ setting)
arises when a claimant seeks to obtain injunctive relief, remedies or the
attribution of damages by arguing that the defendant has forced him to
enter into an anti-competitive agreement or abused a dominant position. In
Courage vs. Crehan, for instance, the ECJ upheld the possibility for a pub
owner to lodge a counter-claim for damages against a brewery, which had
forced the former to enter into an anticompetitive exclusive purchase
agreement.?%?

Regulation 1/2003 lays down a number of mechanisms that seek to
ensure that national courts apply Article 101 and 102 in a proper and
consistent fashion. First, national courts must avoid taking decisions that
could run contrary to a decision adopted by the Commission.?®® They must
also avoid adopting decisions which would conflict with a decision contem-
plated by the Commission in proceedings it has initiated. To that effect,
national courts may decide to stay proceedings until the Commission adopts
a decision.

Second, national courts shall forward to the Commiscion a copy of any
written judgment deciding on the application of Article 101 or Article 102
TFEU.?® This duty is of a purely informative naturc.

Third, in a fashion similar to the amicus cuiae procedure under U.S.
law, both the NCAs and the Commission can, ac:iiig on their own initiative,
submit written observations to the nationa! courts of their Member State
on issues relating to the application of Articles 101 or 102 of the Treaty.?%
With the permission of the court in_guestion, they may also submit oral
observations.

Finally, in proceedings involving Articles 101 or 102, national courts
may ask the Commission to transmit to them information in its possession
or its opinion on questions cencerning the application of the Community
competition rules.?®

iii. Judicial Review of Commission’s Decisions

(1) Annulment Proceedings Pursuant to Article 304. Article 304 of the
TFEU allows natural or legal persons to bring annulment proceedings
against Commission decisions before the GC on all points of facts and
appeal in law before the ECJ. In the field of Articles 101 and 102
infringements, firms often appeal Commission decisions. However, annul-
ment actions against Commission decisions banning mergers have for a
long time been rare. This was explained by the fact that parties to a
forbidden merger had no incentives to bring their case to the European
courts as proceedings were too long (on average 21 months) to give them a

282. In Courage v. Crehan, the ECJ held that the contracting party entitled to damages
from an anticompetitive contract was the one with the weakest bargaining power. See § 33.

283. See Article 16 of Regulation 1/2003, supra note 236.
284. Id. at Article 15(2).
285. Id. at Article 15(3).
286. Id. at Article 15(1).
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chance to resume their transaction in case of an annulment. This situation
was problematic as it gave the Commission a final say on any merger
transaction. The Commission only prohibited a small number of mergers
(19 in total since 1989). Yet, it made extensive use of the threat of a
prohibition to extract substantial commitments from the merging parties.
This situation has recently evolved as a result of two distinct events. First,
in order to effectively ameliorate the effectiveness of its control of the
Commission’s merger decisions, the GC’s Rules of Procedure were amended
in December 2000 to introduce a ‘“fast track” procedure.?®” Second, the GC
handed down, in 2002, a series of judgments where it annulled several high
profile merger control decisions, which it found illegal under EU law.?%8
These cases addressed a signal to the business community that the GC was
ready to carry out an extensive control of the Commission’s review of
mergers. The combination of these two events induced merging parties to
increasingly appeal Commission’s mergers decisions before the GC and the
Commission to make a more careful assessment of the mergers notified to
it.

(2) Reuvision of Fines Imposed by the Europear Commission. Article 31
of Regulation 1/2003 allows the GC and the ECJ to ‘“cancel, reduce or
increase the fine or periodic penalty impased’” by the European Commis-
sion in the application of EU competition rules. Thus far, the GC has
exercised its control with moderatior.. F'ne GC does not repeat the whole
assessment process. It restrains itszlif to assessing whether the factors
linked to duration and gravity, leniency and methodology have been cor-
rectly applied. The implementation of these principles has, nonetheless,
allowed the GC to substartially reduce the fines imposed by the Commis-
sion in a range of decisicns. On the other hand, the GC has never revised a
fine upwards. Several authors have cast doubts on the possibility of the GC
and ECJ to do so. iavofar as an appeal to revise a fine is brought by the
undertaking beir.g sanctioned, any increase in the fine would involve giving
a ruling on points that the applicant did not raise. The GC has however
dismissed this argument in the Graphite Electrodes cases where it con-
firmed ti:e possibility for the EU courts to revise a fine upwards.?®®

(3) Suspensive Orders and Interim Relief. The introduction of annul-
ment proceedings before the GC has in principle no suspensive effect on a
Commission decision. However, the TFEU allows plaintiffs to obtain either
(i) the suspension of the contested decision pursuant to Article 278, or (ii)
the ordering of interim measures pursuant to Article 279, in parallel with
the introduction of an annulment action on the basis of Article 263.
Suspensive orders and interim relief are granted by the President of the GC
(with a possible appeal before the President of the ECJ). To obtain the

287. See Amendments to the Rules of Procedure of the Court of First Instance [Now
General Court] of the European Communities, O.J. 2000, L 322/4.

288. See Case T-342/99, Airtours v. Commission, [2002] ECR 11-2585; Case T-310/01,
Schneider Electric v. Commission, [2002] ECR 11-4071; Case T-5/02, Tetra Laval v. Commis-
sion, [2002] ECR 11-4381.

289. See Joined Cases T-236/01, T-239/01, T-244/01 to T-246/01, T-251/01 and T-
252/01, Tokai Carbon Co. Ltd. and others v. Commission, 29 April 2004, not yet reported at
para. 165.
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granting of interim relief a plaintiff must satisfy two conditions.?®® First,
the plaintiff must bring evidence of a fumus boni juris, i.e. a prima facie
case against the challenged decision. Second, the plaintiff has to show that
there is ‘““urgency’’ in obtaining the interim relief, in order to prevent
“serious and irreparable harm’ to the applicant. Only if these conditions
are met, will the President consider the granting of interim relief. In
general, however, the President additionally balances the interests at stake
(the plaintiffs interests versus the interests which the Commission was
trying to attain through the adoption of its decision) in order to decide on
whether or not granting the requested measures.

(4) Possibility to Introduce Claims for Compensation for Illegal Action
by the European Commission. Article 340(2) allows parties which would
have suffered a damage resulting from the action of an EU institution to
seek to obtain damages by initiating a proceeding before the GC.?*! This
also applies to decisions in the field of competition law. Such an action
could for instance be launched when the Commission has been chown to
have acted illegally by wrongly prohibiting a conduct or a merg=1 -between
undertakings. In the past, this provision was almost never used n the field
of competition law. However, in recent times, the virulence-of the state-
ments formulated by the GC in its Airtours, Schneideci 2aad Tetra Laval
annulment judgments and the serious consequencss‘vesulting from the
Commission’s prohibition decisions (abandonment, ¢ he mergers in ques-
tion) encouraged a number of firms to introducc actions based on Article
340(2).22

Three conditions must be met for svet. actions to succeed. First, the
relevant institution must have committ=d & sufficiently serious breach of a
legal rule designed to confer rights en iadividuals. The assessment of the
factor “‘sufficiently serious breach’ wust be carried out in the light of two
parameters. On the one hand, 1t depends on the extent of discretion
possessed by the EU institution in question and, on the other, on the
complexity of the situatioriunder consideration. Following a sliding-scale
approach, the greater .i12e degree of institutional discretion, the more
serious the illegality iust be to make that institution liable. Second, the
applicant must have suffered real and definite harm. In line with classic
tort law principles, the harm may consist in a damnum emergens (material
damage) or a lucrum cessans (loss of profits). In principle, the burden of
establishing the amount of the actual damage rests on the applicant.
Finally, the applicant must prove that there is a direct and immediate
causal link between the damage and the act of the institution.

To date, private applicants have only in one case successfully obtained
compensation for a breach of Community law by the Commission.?”® The

290. See Article 104(2) of the CFI’s rules of procedures, supra note 281.

291. This provision states: “[...] the Community shall, in accordance with the general
principles common to the laws of the Member States, make good any damage caused by its
institutions or by its servants in the performance of their duties.”

292. See Case T-342/99, Airtours v. Commission, [2002] ECR 11-2585; Case T-310/01,
Schneider Electric v. Commission, [2008] ECR 11-4071; Case T-5/02, Tetra Laval v. Commis-
sion, [2002] ECR I1-4381.

293. See Case T-351/03, Schneider Electric SA v. Commission, [2007] ECR I1-2237.
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reason for the limited number of successful application for damages is that
the three conditions laid down in the case-law are very difficult to satisfy.
Holcim v. Commission amply demonstrates this. In this case the Commis-
sion fined various undertakings in its Cement decision for operating a
cartel. The decision eventually came before the GC. The latter partially
annulled the Commission’s decision as a result of finding that two under-
takings, Alsen and Nordcement, had not violated Article 101.2** These
undertakings, which had given bank guarantees in order not to pay the
relevant fine immediately, requested the Commission to reimburse the fees
paid to obtain these guarantees. After their request was rejected by the
Commission, the undertakings (which in the meantime had merged giving
rise to a new undertaking Holcim) lodged a fresh appeal for indemnity
before the GC. They claimed that the illegal Commission decision caused
them harm through having to pay bank fees. The GC carried out an
examination to see whether the three conditions had been fulfilled. It
considered that the first condition was not satisfied insofar as:

“regard being had to the fact that Cement wac a particularly complex
case, involving a very large number of umdercakings and almost the
entire European cement industry, to tiie .fact that the structure of
Cembureau made the investigation difficilt owing to the existence of
direct and indirect members, and 1o vhe fact that it was necessary to
analyse a great number of decuments, including in the applicant’s
specific situation, it must be he!d that the defendant was faced with
complex situations to be regulated. Last, it is necessary to take account
of the difficulties in appwing the provisions of the EC Treaty in
matters relating to cartels. Those practical difficulties were all the
greater because the facvual elements of the case in question, including
in the part of the da2cision concerning the applicant, were numerous.
On all of those grounds, it must be held that the breach of Community
law found irn. the Cement judgment as regards the part of the decision
concerning the applicant is not sufficiently serious.”

The 2tnear was therefore rejected. The above passage reveals the
extremely  cautious approach followed by the Court when dealing with
action for damages. In insisting on the difficulties of applying the provi-
sions of the Treaty with respect to cartel agreements (which are amongst
some of the most clear and precise rules in the field of competition law), the
GC also casts serious doubt on the possibility to successfully lodge an
appeal for indemnity against an illegal Commission intervention in a field
as complex and speculative as, for example, merger control.

In its Schneider v. Commission ruling, the GC, however, found the
Commission liable for damages incurred as a result of its unlawful prohibi-
tion of a notified merger case. In 2001, the Commission had adopted a
decision declaring the merger of Schneider and Legrand as incompatible
with the common market. The Commission then adopted a further decision
ordering Schneider to divest Legrand. The parties, however, appealed this
decision and, in 2002, the GC annulled both of the Commission’s decisions
on incompatibility and divestiture. The Commission then began a second

294. See Case T-28/03, Holcim v. Commission, [2005] ECR II-1357.
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review of the transaction and closed its file after Schneider completed its
divestment of Legrand. Schneider agreed to sell Legrand to a third party at
a reduced price (because a long delay between signing and completion was
agreed). The GC ordered the EU to compensate Schneider for (i) the
expenses incurred by Schneider during the Commission’s second review of
the transaction and (ii) the reduction in the sale price of Legrand.?®

Although Schneider obtained compensation, the GC’s judgment does
not reverse its traditionally reluctant approach towards indemnity applica-
tions in the field of competition law. In Schneider v. Commission, the Court
identified an egregious infringement of Schneider’s rights of defence which
in turn had inflicted a serious damage to the applicant.?®® The Court,
however, did not provide guidance on the thornier question of whether
substantive legal and economic errors made by the Commission in its
decision entitled the parties to obtain compensation. The GC merely
indicated that ‘“‘manifestly serious breaches vitiating the underlying eco-
nomic analysis’’ can in principle give rise to a right of damages.?®” ifowever,
it sounded a note of caution in recalling that the Commission = usi enjoy a
wide margin of discretion in its assessment of complex econginic issues.

Subsequent to its Schneider judgment, the GC confirned its cautious
approach with respect to actions for damages as it disrnissed the claim for
damages against the European Commission brough’ k7 MyTravel. In 1999,
the Commission had prohibited the merger betwezn MyTravel (then Airt-
ours) and First Choice plc, on the basis that the transaction would create a
collective dominant position on the marke:i for UK short-haul holiday
packages. MyTravel brought an appeal and 1n 2002 the GC annulled the
prohibition decision. MyTravel then iritiated proceedings at the GC pursu-
ant to which it claimed compensaticn 1iom the Commission for the damage
it alleged to have suffered as a resuit of the overturned decision.

In its judgment, the GC recalled that “[w]lhere the unlawfulness of a
legal measure is relied on-as'a legal basis for action for damages, that
measure, in order to be cacable of causing the Community to incur non-
contractual liability, 1:usy constitute a sufficiently serious breach of a rule
of law intended to confer rights on individuals.””?®® In this respect, the GC
stated that the annulment of the Airtours decision of the Commission due
to a series of errors of assessment could not be equated without further
analysis with a ‘“sufficiently serious breach’ of a rule of law.?®® Otherwise
this “would risk compromising the capacity of the Commission fully to
function as regulator of competition, a task entrusted to it by the EC
Treaty [now the TFEU], as a result of the inhibiting effect that the risk of
having to bear the losses alleged by the undertakings concerned might have

295. The ECJ, however, partly annulled the judgment of the GC on this point. It upheld
the CFI’s order in respect to (i) above and annulled its order in respect to (ii). The ECJ ruled
that the reduction in the transfer price for Legrand was not a direct result of the Commis-
sion’s procedural irregularity. See E.C.J., case C-440/07 P, not yet reported.

296. See § 129.
297. Id.

298. Id.at§ 37.
299. Id. at §§ 41-42.
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on the control of concentrations.””®*® The right to compensation for damage
resulting from the conduct of an institution would only become available
“when such conduct takes the form of action manifestly contrary to the
rule of law and seriously detrimental to the interests of persons outside the
institution and cannot be justified or accounted for by the particular
constraints to which the staff of the institution, operating normally, are
objectively subject.”’®®! In light of the facts of the case, the GC concluded
that the various errors it established in its judgment annulling the Airtours
decision of the Commission were not sufficiently serious to give rise to the
non-contractual liability of the Community.

The GC nevertheless recognized and somewhat developed the position
it had adopted in Schneider that “[iln the field of non-contractual liability,
the possibility cannot be ruled out in principle that manifest and grave
defects affecting the economic analysis which underlies [merger control
decisions] could constitutes breaches that are sufficiently serious to give
rise to the non-contractual liability of the Community for the purposes of
the case-law”.3®> The GC, however, noted that ecoriomic analysis in compe-
tition cases involved generally ‘“‘complex and diffierrit intellectual exercises,
which inadvertently contain some inadequecies, such as approximations,
inconsistencies, or indeed certain omissiors. ®”® These inadequacies where
“all the more likely to occur where. as in the case of the control of
concentrations, the analysis has a prospective element.””*** The Court also
recalled that the Commission enioyy a broad discretion in maintaining
control over EU competition policy and that it included the choice of the
analytical tools it would use-:o_a given matter.?”® The GC then observed
that the factors described abcve had to be taken into account in assessing
whether the Commission committed a sufficiently serious breach in analyz-
ing the effects of the Aiitours/First Choice merger.?

The GC’s digmiscal of MyTravel’s claim is not entirely surprising as
the GC probably wanted to avoid that the Commission be frightened in the
future to preihit a problematic merger due to the risk of liability and
damages i case its decision was subsequently struck down as illegal. This
would obviously damage the Commission’s ability to control mergers with
negative consequences resulting for consumers. Now, given the wide lati-
tude left to the Commission by the GC, the circumstances where the
prohibition by the Commission of a merger that is subsequently annulled
due to the fact its draw the wrong conclusion on the merits of the case will
lead to a successful action for damages on the part of the affected parties
are likely to be very limited. As illustrated by the GC’s decision in
Schneider, claims for indemnity are more likely to succeed for blatant
infringement procedural or basic due process requirements.

300. Id.at§ 42.
301. Id. at§ 43.
302. Id.at§ 80.
303. Id.at§ 81.
304. Id.at§ 82.
305. Id.at§ 83.
306. Id.at§ 84.
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iv. Limits on EU Competition Law

(1) Application of EU Competition Law to Public Entities. EU competi-
tion law applies ratione personae to all ‘“undertakings,” regardless of their
legal status. As long as an entity is engaged into an economic activity, i.e.
the offering of goods and services on a given market, it falls within the
scope of Article 101 and 102. Thus, public entities may be found liable of a
violation of EU competition law provided they carry out an economic
activity. A public employment agency was, for instance, found violating
Article 102 in Héfner and Elser.3*” On the other hand, a public entity that
confines itself to the exercise of noneconomic activities (such as, for
instance, the control and supervision of air space in Eurocontrol) does not
fall within the scope of EU competition law.3%®

(2) State Compulsion Defense. A distinct situation arises, however,
when a Member State uses its legislative or regulatory powers in such a
way that it leads firms to infringe EU competition rules. This can be the
case, for instance, when public authorities impose the conclusion of a price
agreement to firms operating in a given sector. In such situations, the ECJ
has ruled that these firms will only escape a finding of a violation of Article
101 if State intervention effectively required companies to act in a particu-
lar manner and left them no ‘“breathing space’” for <ompeting in the
market.?® In sum, the possibility for firms to escar< the application of
Article 101 by invoking the state compulsion defenss is a narrow one. They
have to prove that the state intervention left them alsolutely no margin of
maneuver on the market.

(3) Act of State Offense? Under EU law iive'Commission may challenge
Member States’ actions violating the purpcse and impeding the effective-
ness of TFEU?" In the field of competition law, the Commission has not
yet challenged States’ measures frustrating the “effet utile’”’ (in other words,
the effectiveness) of Articles 101 aa<l 102.3"! The reluctance of the Commis-
sion may be explained by political reasons. In addition to being in charge of
implementing EU competition rules, the Commission is also a political
institution proposing EU legislation in a wide number of sectors. However,
this legislation has to be approved by the Council (and in some cases by the
European Parliament). to become binding law. The Commission is thus
always cautious when it deals with Member States because aggressive legal
actions against their measures could be subject to retaliation within the
legislative process.

The ECJ recently gave a strong impetus for the eradication of public
restrictions on competition in the Consorzio Industrie Fiammiferi case.*'?

307. See ECJ, C-41/90, Hofner and Elser v. Macrotron GmbH, [1991] ECR I-1979.
308. See ECJ, C-364/92, SAT Fluggesellschaft mbH v. Eurocontrol, [1994] ECR 1-43.

309. See D. Goyder, EC Competition Law, 4th ed., at p. 479. See ECJ, 240-242, 260-262,
268-269/82, Stichting Sigarettenindustrie and others v. Commission, [1985] ECR 3831.

310. Through the initiation of infringements proceedings pursuant to Article 226 on the
basis of Article 10 of the Treaty (duty of loyal cooperation of Member States) combined with
either Article 81 or 82.

311. The only case in which the Commission acted on this basis being: ECJ, C-35/96,
Commission v. Italy, ECR [1998] 1-3851.

312. See ECJ, C-198/01, Consorzio Industrie Fiammiferi v. Autorita Garante della
Concorrenza e del Mercato, [2003] ECR I-8055.
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The Court concluded that the application of the then Article 10 of the EC
Treaty (now repealed) combined with Article 101 or 102 required NCAs to
declare inapplicable any piece of national legislation contrary to EU compe-
tition law. As a result, market operators facing legislation likely to violate
EC competition law may turn to their NCA to obtain confirmation that it is
indeed contrary to Article 101 or 102 and thus should not be applied.

(4) Limited Application of Competition Rules in Specific Sectors

a. AGRICULTURAL SECTOR AND CoMMON AGRICULTURAL Poricy. The first
sector that falls only partly under EU competition rules is agriculture. The
belief that the agricultural sector fulfills special social and cultural func-
tions in Europe led the drafters of the now defunct EC Treaty to include
Article 36 [now Article 42 TFEU] pursuant to which: “The provisions of
the chapter relating to rules on competition shall apply to production of
and trade in agricultural products only to the extent determined by the
Council.”

In accordance with Article 36 [now Article 42 TFEU], the Council
adopted Regulation 26/62, which made Articles 1)1 and 102 applicable to a
large number of agricultural products. However. this Regulation provided
that Article 101 would be inapplicable to acreements, decisions and prac-
tices that:

“form an integral part of a naticiiei market organisation or are
necessary for attainment of the cojectives set out in Article 39 of
the Treaty. In particular, it shiall not apply to agreements, deci-
sions and practices of farxmers, farmers’ associations, or associa-
tions of such associations belonging to a single Member State
which concern the vreduction or sale of agricultural products or
the use of joint facilities for the storage, treatment or processing of
agricultural oreaucts, and under which there is no obligation to
charge identical prices, unless the Commission finds that competi-
tion is thereby excluded or that the objectives of Article 39 of the
Treaty.axe ieopardised.”” %'

The Commission enjoys exclusive jurisdiction to decide which agreements,
decisions and practices benefit from the above exception.®'* Article 102 and
the EU Merger Regulation, however, apply in full to markets for agricultur-
al products.

b. TransporT. The fact that Title V of the now defunct EC Treaty laid
down a “Common Transport Policy”’ did not prevent the ECJ, in the
seminal Asjes case, from holding that absent explicit provisions enacting a
specific competition regime for the transport sector, the competition rules
of the Treaty could apply as such.?’® However, as far as competition rules

313. See Council Regulation 26 applying certain rules of competition to production of
and trade in agricultural products, O.J. 1962, p. 993.

314. Id. at Article 2(2) (emphasis added).

315. See ECJ, Joined cases 209 to 213/84, Criminal proceedings against Lucas Asjes and
others, Andrew Gray and others, Andrew Gray and others, Jacques Maillot and others and Léo
Ludwig and others, [1986] ECR-1425. Note that Regulation 1/2003 at Recital 36 repealed
Council Regulation 141 of 26 November 1962 exempting transport from the application of
Regulation 17/62, and led to the revision of the various procedural specificities laid down by
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are concerned, the transport sector has two distinctive features. First,
Regulation 1/2003 does not apply to:

“(a) international tramp vessel services as defined in Article
1(3)(a) of Regulation 4056/86; (b) a maritime transport service that
takes place exclusively between ports in one and the same Member
State as foreseen in Article 1(2) of Regulation 4056/86; (c) air
transport between Community airports and third countries.”

Second, the enforcement of the EU competition rules in the transport
sector is shared between DG COMP and the Directorate General for
Transport of the Commission. This, on some occasions, led to internal
conflicts.

c. DEerENsE INDUsTRY. In principle, EU competition rules apply to the
defense industry. However, Article 346 TFEU allows Member States to
refuse to disclose information if that disclosure could run ‘‘contrary to the
essential interests of [their] security.” In addition, Member States may
take measures that are considered ‘‘necessary for the protecvion of the
essential interests of [their] security which are connected with the produc-
tion of or trade in arms, munitions and war material.” Tlis provision thus
allows Member States to limit the application of EUi cempetition rules
when they establish that it prejudices their security i:.terests. Article TFEU
insists nonetheless on the fact that these exceptiens chall be strictly limited

to products that are intended for ‘“‘specifically miliiary purposes’.?'¢

In practice, this provision has only rarcly veen invoked by the Member
States. In the context of the Matra/Aérospatiale merger, the French author-
ities enjoined the parties to abstain.irom notifying the aspects of the
transaction relating to missiles ard ruissiles system.®'” The Commission
checked whether the conditions of Article 346 were fulfilled. It came to the
conclusion that the measures talizen by the French authorities were neces-
sary for the protection of the exsential interests of its security and that they
did not encroach upon nca military product markets.?'®

(5) Effect on Trade Letween Member States. EU competition provisions
will only apply provided the agreement or abuse at hand ‘“may affect trade
between Member States.”” The purpose of this condition is to set out a
jurisdictional threshold for the prohibitions contained in Articles 101 and
102 to apply.?’® Only those anticompetitive practices that are likely to
produce a cross-border effect fall within the scope of the TFEU. Absent an
effect on intermember trade, the practice is not necessarily left unchecked,
as it may fall within the jurisdiction of a national competition legislation.

and Regulations 1017/68 (rail, road and inland waterways), 4056/86 (maritime transport) and
3975/87 (air transport).

316. See Article 306 TFEU: “[...] such measures shall not adversely affect the condi-
tions of competition in the common market regarding products which are not intended for
specifically military purposes.”

317. See Commission Decision Matra/Aérospatiale of 28 April 1999, IV/M.1309.
318. Id. at§ 16.

319. A similar effect is achieved, in the field of Merger Control, with the turnover
thresholds established by Regulation 139/2004 at Article 1(2) and 1(3).
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Pursuant to Regulation 1/2003, the finding that a practice has an effect
on trade between member states produces important legal consequences on
NCAs and national courts as they are obliged to apply, in addition to
national competition law, Articles 101 and 102 of the Treaty to agreements
and practices which may affect trade between Member States.??® Absent
such a solution, NCAs and national courts could apply national law to
cross-border matters and stray from EU competition law.

The case-law of the Court of Justice as well as the Commission
“Guidelines on the effect on trade concept’ clarify how to assess whether a
given practice affects trade between Member States within the meaning of
Article 101 and 102 of the TFEU. Traditionally, the ECJ has broadly
interpreted this requirement, requiring only that ‘it must be possible to
foresee with a sufficient degree of probability on the basis of a set of
objective factors of law or of fact that the agreement in question may have
an influence, direct or indirect, actual or potential, on the pattern of trade
between Member States.”’®* The ECJ has accordingly concluded that
agreements between firms operating in the same Member States satisfy
this test if they have an impact, however remnate, on intra-Community
trade.??> Moreover, even an agreement that increases trade between Mem-
ber States can nevertheless fall within the cespe of Article 101(1) as what
the ECJ considers determinative is not <o mnuch whether the agreement in
question increases or decreases the 1iows of goods or services between
Member States, but whether it can ~“aistort’’ trade between Member States
in the sense that it affects wha vould have been the normal pattern of
trade absent such an agreemert.** Recent ECJ cases may signal a narrow-
er approach to the definition of the notion of impact on trade,** but it
remains true that in the vast majority of cases the condition of impact on
trade between Membe: 3tates is not likely to be a major obstacle to the
application of EU ccimvetition law.

3. A Bxikr OVERVIEW OF ANTITRUST LAWS AND REMEDIES IN
OTHER NATIONS

Over 100 nations currently have antitrust laws—many adopted in the
1990s—and others are in the process of drafting their laws. Some nations
have a single agency with both investigative and adjudicative powers,
whereas other split that task between multiple government bodies. These
agencies generally have authority to investigate and obtain injunctions and
often fines. Many nations also impose criminal imprisonment for some

320. See Recital 8 and Article 3 of Regulation 1/2003, supra note 229.

321. Case 56/65, Société La Technique Miniére Ulm v. Maschinenbau, [1966] ECR 235,
249.

322. Case 322/81, Michelin v. Commission, [1983] ECR 3461.

323. Cases 56 & b58/64, Etablissements Consten SA & Grundig-Verkaufs-GmbH v.
Commission, [1966] ECR 299 at 341-42.

324. Joined cases C-215/96 and C-216/96, Carlo Bagnasco and Others v. Banca Popolare
di Novara soc. coop. arl. (BNP) and Cassa di Risparmio di Genova e Imperia SpA (Carige),
[1999] ECR I-135.
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antitrust violations, including Canada, India, Indonesia, Israel, Japan,
Russia, South Africa, South Korea, Taiwan, and Thailand.?2®

Many nations also explicitly provide for private antitrust enforcement,
but often limit it in various ways. Canada authorizes (1) private damage
suits for criminal antitrust violations and (2) private injunctive suits
against noncriminal violations if the Canada Competition Bureau is not
investigating and the Competition Tribunal grants leave to sue.?*® Japan
allows private parties to bring (1) antitrust damage suits after the JFTC
has found an antitrust violation, (2) antitrust suits for injunctive relief, or
(3) tort suits for damages caused by antitrust violations.??’ Chile, India,
Mexico, Peru, Singapore, South Africa, and Turkey allow private actions for
damages from violations established in a prior agency proceeding.?® With-
out requiring any agency finding or approval, Australia, Brazil, China, and
Taiwan allow private actions for both damages and injunctions, while Saudi
Arabia and South Korea do so for damages but not injunctions.®*® Even
when nations do not provide for direct private enforcement of tr.eir anti-
trust statute, they often allow private suits based on a tneory that a
violation of antitrust law that injures others constitutes a tart.>3¢

No other nation appears to automatically treble demages for all anti-
trust violations like the U.S. does. However, a discrziion to impose treble
damages can be exercised by the India Competitioir Commission for cartel
violations, by Taiwan courts for intentional violations, and by Turkey
courts for illegal agreements or gross negligence.?3! Several nations have
enacted clawback statutes authorizing actions to recover any excess over
single damages paid because of a foreigir judgment for multiple damages.33

325. Canada Competition Act Part Vi, India Competition Act Chapter VI; Indonesia
Competition Law Art. 47-49; Israel Resirictive Trade Practices Law § 47; Japan Antimonopo-
ly Act §8 89-98 (2009); Russia Crimirar Code § 178(1); South Africa Competition Act Chapter
7; South Korea Fair Trade Act Ctapter XIV; Taiwan Fair Trade Act Chpt. VI; Thailand Trade
Competition Act § 51.

326. Canada Competitvion Act §§ 36(1), 103.1.

327. Japan Antimonopoly Act §§ 24-26 (2009); Japan Civil Code § 709. Unlike in the
U.S,, indirect purchasers can bring claims for damages in Japan. See Tokyo Toyu, 41 Minshu
No. 5, 785 (Japan Supreme Court July 2, 1987).

328. OECD, Competition Law and Policy in Latin America 210 (2006) (Chile); India
Competition Act § 53N; Mexico Federal Economic Competition Law Art. 38; Peru Competition
Law 1034, Art. 49; Singapore Competition Act § 86; South Africa Competition Act § 65;
Turkey Competition Law Arts. 57-58; Turkey 19th Chamber of Supreme Court of Appeals,
Decision 2007/10677.

329. Australia Trade Practices Act §§ 80-82; Brazil Antitrust Law 8884/94, Art.29;
China Anti-Monopoly Law Art. 50; Taiwan Fair Trade Act Chpt. V; Saudi Arabia Competition
Law Art. 18; South Korea Fair Trade Act Art. 56 (allowing private damages); Case No. 2001
Gahap 60373, Seoul Central District Court Judgment, August 1, 2003 (disallowing private
injunctive relief). See also Argentina Competition Law Art. 51 (allowing private damages for
cartel violations).

330. See, e.g., Israel Restrictive Trade Practices Law § 50; Egypt Civil Code Art. 163.

331. India Competition Act § 27(b); Taiwan Fair Trade Act Art. 32; Turkey Competition
Law Art. 58.

332. See Chapter 8.



72

CHAPTER 1 INTRODUCTION

Class actions have so far been relatively rare in other nations, but China
and Israel authorize them, as do many Canadian provinces.?

Questions on Remedies

1. Should people go to prison for antitrust violations? Why can’t they
be sufficiently deterred by damage claims? Is prison more likely to effective-
ly deter corporate managers?

2. Should antitrust laws be enforced by private rights of actions? By
class actions? Why wouldn’t government enforcement to protect markets
suffice? Do government enforcers have sufficient incentives? Are they likely
to know about all the violations private parties would know about? Do
injured private parties have enough incentives to complain without the
prospect of damages?

3. Should treble damages be used? If only single damages are im-
posed, wouldn’t it be tempting to engage in anticompetitive conduct be-
cause you can keep the supracompetitive profits if sou don’t get caught and
just pay successful litigants out of those profits i{ yoa do? If the odds of an
antitrust violation being detected and successfully proven are 33%, aren’t
treble damages necessary to deter those v.olations? On the other hand,
won’t treble damages deter conduct - that might mistakenly be judged
anticompetitive but actually constitutes desirable aggressive competition?

333. See China Civil Procedure Lav \rt. 54-55; IsSRAEL RESTRICTIVE TRADE PRACTICES LaAw
§ 46A; ABA, CompeTiTION LAws Outsipz. ur, UNiTED STaTES at Canada 25 (First Supp. 2005).
Some European nations use forms of oy egate litigation that could be used in antitrust cases.
See Richard A. Nagareda, Aggregate Iicigation Across the Atlantic and the Future of American
Exceptionalism, 62 Vand. L. Re'..!. 21-25 (2009) (Denmark, England, Finland, France, Italy,
Norway and Sweden).





