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Introduction

I. The Growth of Foreign Direct Investment in Services from Brazil,
Russia, India, and China

The world’s four largest emerging economies, often identified as the BRIC states!
of Brazil, Russia, India, and China, are poised to become theleading global
economic actors in the twenty-first century; possibly overtaking tnany of the largest
advanced economies of the West, including Germany, the(U and even the US.
These four countries are now emblematic of the moderri ¢oncept of globalization,
at least in economic terms if not yet political or cwrtural. China’s decade of
unprecedented growth has already led it to eclipse Tapan as the world’s second-
largest economy. India will shortly become tiis-miost populated country in the
world, with a relatively young and increasing! educated workforce. Although in a
sense a fallen empire, Russia possesses vest resources that have supported its
position as a global energy power. Biazi! has harnessed its resource wealth and
embraced a market economy to bezome Latin America’s largest economy. These
trends are well captured in recent data on the flows of Foreign Direct Investment
(‘FDT’) both to and from thes= states, the latter figure reflecting the appearance
and rise of the BRIC’s iultinational enterprises (MNE’) on the world stage.?
FDI outflows from the-world’s developing countries were $384 billion in 2011,
accounting for 23 oer went of global FDI outflows, a slight decline from that
of 2010.3 Togetier the BRICs alone accounted for $146 billion FDI outflows
in 2011 (China $65 billion, Russia $67 billion, India $15 billion, and Brazil
with a negative annual outflow of $1 billion). This is almost 10 per cent of the
wortld’s total yearly FDI outflow of $1.5 trillion, shared among four developing

! This term was coined by Jim O’Neill the Chief Economist for the Goldman Sachs investment
bank in a 2001 article ‘Building Better Economic BRICs” Goldman Sachs, Global Economics Paper
No: 66 (30 November 2001) <http://www.goldmansachs.com/our-thinking/topics/brics/brics-
reports-pdfs/build-better-brics.pdf> accessed 5 November 2012.

2 The term transnational enterprise or transnational corporation is often used interchangeably with
multinational enterprise, which is the term that will be used throughout this book. A multinational
enterprise is often defined as a large firm where at least 10 per cent of sales or production is done
overseas and having foreign affiliates in three or more countries: A Rugman, Inside the Multinationals:
The Economics of Internal Markets (Columbia University Press, 1981).

3 World Investment Report 2012, UNCTAD, 2012 at xiv, <http://www.unctad-docs.org/files/
UNCTAD-WIR2012-Full-en.pdf> accessed August 2012.
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Fig. 1.1 FDI Outflows from the BRIC States (2001-2011)
Source: UNCTAD 2012.

economies whose global contribution ha<. bzen virtually negligible ten years ago.
See Figure 1.1 for details.

The increase in volume of FDI 7o the BRIC states is a more recent develop-
ment than the widely recognizeq trend of BRIC states as the locus of investment
opportunities for Western firins. Emerging market MNEs are becoming key
sources of FDI directed'inio" other emerging economies, the developed world,
and also the rest of the developing world, especially in Africa. While global outward
FDI continues to be'dominated by firms from developed countries such as the US
and the countries ¢f the European Union, there are indications that outward FDI
from emerging economies is rising at a relatively faster rate and may ultimately
equal or exceed that of Western firms.# Indeed, the most significant change in the
composition of the world’s 500 largest global firms has been the enlarged presence
of those from emerging markets such as the BRICs. MNEs from the emerging
markets are globalizing at a faster pace than their developed world counterparts.
This reveals both the large quantity of capital held by BRIC MNEs, often backed
directly by their home country, as well as the dynamic nature of these firms that
globalize at an earlier stage of their existence, seemingly undaunted by the risks that
Western firms have associated with internationalization.

4 World Investment Report 2012, n 3 at 6.

> K Sauvant, W Maschek, and G McAllister, ‘Foreign Direct Investment By Emerging Market
Multinational Enterprises, the Impact of the Financial Crisis and Recession and Challenges Ahead” in
K Sauvant, G McAllister, and W Maschek, eds., Foreign Direct Investment From Emerging Markets
(Palgrave Macmillan, 2010).
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In addition to this startling feature of economic globalization, an increasing
percentage of outward FDI by firms from emerging markets is in the services sector,
although this figure has declined somewhat since the financial crisis of 2008-09.°
The general trend of the past decade of FDI orientation towards services represents
in part the emerging markets’ strategy of diversifying their economies away from
traditional engines of economic growth such as energy and low-cost manufacturing,.
This indicates a greater degree of sophistication and higher value-added focus of
companies from these countries that are now competing in foreign markets. More
significantly, the growth in services FDI reflects the maturing information age in
which the internet has facilitated the acquisition of knowledge to a degree unpre-
cedented in history, just as other technological advances have supplanted human
labour in many fields. While firms from Brazil and Russia remain dominant in the
extractive sector, Brazil’s Andrade Gutierrez and Russia’s Sistema are rising global
players in the construction and telecommunications sectors, respectively. Indian
and Chinese multinationals’ leading status in global services have been seen in
recent acquisitions of Western firms, including the acquisitions by Dr Reddy’s, an
Indian pharmaceutical, and China Unicom, the telecommunrications giant. Services
outward FDI from the BRICs are expected to grow relative to non-services outward
FDI in the near future and will likely represent the domiaznt FDI paradigm of the
twenty-first century. There has been a worldwidz FDI shift towards services in
recent years, away from manufacturing and the exrractive industries that dominated
FDI in the 20th century. In 2011, services FOI rebounded sharply from previous
years, reaching approximately $570 billioz; rcughly 38 per cent of all FDI flows.”

These shifts in direction and variety of capital movement represent perhaps
the first defining characteristic of twenty-first century globalization. This phase is
distinct from that of the previous ceitury, which was associated with the establish-
ment by Western firms of inteinational markets for their goods and the acquisition
of raw materials or cheaply ranufactured products overseas. While Western firms
continue to engage in this process, they are doing so now in competition with firms
from around the world, rather than simply from other developed nations. If the
surge of outward FDifrom emerging markets coupled with a focus on higher value
services industries is not then a complete role reversal, it is at least an illustration of
the increasing global economic equality that will denote the coming decades.

This crucial aspect of globalization must be viewed in light of what is perhaps a
third significant trend that has marked the first decade of the twenty-first century:
the growing entrenchment of universal social values, such as human rights, environ-
mental protection and cultural preservation as essential components of policy in
international economic relations. Increasingly vocal and interconnected citizens
have come to expect, if not demand, that they live in a transparent, democratic, and
safe society in which the financial interests of corporations, such as foreign invest-
ors, are not paramount. This phenomenon is embodied by the concept of sustain-
ability, a long-term perspective in which future concerns, such as environmental

¢ World Investment Report 2012, n 3 at xii.
7 World Investment Report 2012, at xiv.
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and economic prosperity are given equal consideration to more short-term goals of
quarterly profits or termly election-cycle victories.

The legal framework governing international investment must accordingly adapt
to a new global order in which capital flows both ways and in which services are
viewed as essential to economic prosperity. Old bilateral investment treaties
(‘BITS’) instigated by developed capital exporting states in the twentieth century
were largely one-sided, placing obligations on host states that were predominantly
developing countries, in favour of Western firms, which were most often engaged
in resource extraction. By the 1970s and 1980s, such treaties began to include
investor-state arbitration provisions. It was not anticipated that these treaties would
operate in any other way than to protect developed states against alleged abuses by
host states. However, the North American Free Trade Agreement (NAFTA’) is a
good example where there are as many, if not more, cases brought by investors against
the US and Canada than Mexico. Accordingly, modern international investment law
must delineate the rights and obligations of investors and goveraments in a more
balanced manner that is mindful of social values as expressed by the needs of the
citizens in host states, which may now equally be in the deyeloped world.

One of the most startling aspects of the realignment of.global FDI flows is the
lack of attention that has been paid to it by the intestiational legal community.
While the investment opportunities available to Western firms in emerging markets
are well known, the growing presence of non-Western firms in Europe and the US
has been largely unobserved. Several comraentators monitoring the increase in
outward FDI from the BRICs and cthet-cmerging markets have evaluated the
economic rationales underlying the busiiess decisions for emerging market com-
panies to globalize.® Yet there has been relatively little analysis of the international
legal environment that has maas this movement possible, or more importantly,
how international law should :espond to ensure that this process proceeds in a
beneficial manner for citizeins as well as corporations and governments. This book
will consequently fill 2.5ap in the academic literature by exploring the international
regulation of outwird X'DI from the BRIC states. The approach taken here will
narrow the discussion of outward FDI from each of Brazil, Russia, India, and China
to the services sectors only, as opposed to the manufacturing and extractive indus-
tries where most of FDI has traditionally been situated. Attention is warranted in
this sphere because services remain the most restricted sector with respect to FDI.?
This is problematic for developing countries because although outward FDI in
services continues to originate predominantly from developed countries that have
entrenched technical capabilities, outward FDI in services from emerging econ-
omies is expected to increase. Services will become a key feature of continued
development and prosperity in these states, and much of this may depend on
expansion into foreign markets. In recognition of this, emerging market firms seek
to enhance the skills base of their workers through education, know-how and

8 Eg K Sauvant, ‘New Sources of FDI: The BRICs—Outward FDI from Brazil, Russia, India and
China’ 6:5 Journal of World Investment and Trade 639 (2010).
9 World Investment Report 2012, n 3 at xvii.
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infrastructure at home as well as through collaboration with their existing overseas
affiliates. Barriers to services FDI will prevent emerging markets firms from
achieving these goals. The temptation of some developing states to resist the growth
and expansion of their services sectors is founded upon their strengths in low-cost
labour and natural resources, which naturally leads to concentration in manufac-
turing and extraction. Diversification towards services through access to foreign
service markets is essential to the sustained growth of developing countries because
the gradual rise in labour standards at home will ultimately result in higher
production costs within emerging markets, requiring them to shift to services to
retain value.!® Diversification away from the extractive sector is essential because
extraction is not sustainable in the long term, nor can it sustain full employment
and higher living standards in isolation. The shift away from manufacturing and
extraction can be facilitated by the removal of barriers to services, especially in
infrastructural services such as banking and telecommunications where FDI can
assist in capacity building.

The trend towards services FDI among the emerging market. will undoubtedly
place competitive pressure on developed economies that are heavily services-
focused and which are unable to compete as effectively. in manufacturing and
extraction because of high labour costs. This may lcad @ protectionism, which
may take the form of restrictions on foreign owiersip, lack of recognition of
foreign professional qualifications, or worse, expronriation of foreign-owned assets.
Services FDI is needful of international regulotion because policies used to attract
FDI, such as tax incentives and subsidi=s; r= usually focused on manufacturing,
whereas domestic laws that regulate cervices often tend to discriminate against
foreign investors in services such.as ailides, financial services, transport and
construction.!! This resistance is puzzling in one sense, given that services tend
to be less invasive than manufacicring or extraction. For example, services typically
do not raise issues of envisonmental damage or labour exploitation as readily as
those of the extractive ar taanufacturing sectors.!? FDI in services offers many of
the advantages of FDT invother sectors, including employment, enhanced competi-
tion and knowledge wransfer. At the same time, it is arguable that services-oriented
FDI is less needful of international protection from regulatory interference because
it typically involves lower sunk-costs than that of manufacturing and extraction.

The regulation of outward FDI in services involves a complex interplay of
national, regional, and in some cases, multilateral rules, each of which can encroach
upon sensitive issues of domestic governance. Unlike FDI in manufacturing and
extraction, FDI in services has traditionally favoured the policy interests of the host
state rather than the home state of the investor. This is primarily because of the high
degree of national regulation in service sectors, requiring specific competencies or

10§ Maswood, International Political Economy and Globalization (2nd edn, World Scientific, 2008),
199.

1S Golub, ‘Openness to Foreign Direct Investment in Services: An International Comparative
Analysis’ 1245 The World Economy (2009), at 1245.

12 This is by no means axiomatic: construction services may lead to environmental harms and
restaurant workers as well as domestic help are often the victims of labour abuses.
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localized methods of delivery. Many countries, including those with market econ-
omies, have created public monopolies in the provision of services, often excluding
foreign investors. Some services, such as utilities, have been deemed vital to the
national economy and as such are restricted to foreign firms. Sectors such as
transportation and telecommunications are vulnerable to attack in a manner that
could threaten national security.

This book will explore the existing international framework through which laws
of this nature are permitted and how this has affected the regulatory approach of
the BRICs towards their multinational services investors. The BRICs have each
moved from a stance that was hostile to outward FDI to one that permitted it, then
finally to a stage where it is actively promoted. Emerging markets such as the
BRIC:s struggle within an environment of limited resources to establish policies that
support domestic firms’ capacity to internationalize competitively while at the same
time seeking to attract sufficient FDI to achieve economic growth and acquire skills
and training. This can entail a difficult balancing act, often through reservations in
bilateral and multilateral agreements.

II. Rationale and Effects of rOI

While a comprehensive discussion of the ecénhmic purpose and effect of FDI is
beyond the focus of this book, some general ot servations should be made. For the
MNE foreign investment offers the «wvoisibility of new markets or lower cost
production. Either of these rationales coii represent an increase in profits beyond
those available to exclusively domsstic firms which may have exhausted local
markets or face high labour or material costs at home. In the case of services-
oriented FDI, establishing ai <¢verseas subsidiary will typically provide access to
new consumers where nc. cquivalent service exists at all, the local supply is non-
competitive, or there are'a limited number of providers and consequently unful-
filled demand. Profitahle firms are of value to the MNE’s home economy because
of tax revenue s vzeil as potential employment opportunities abroad for workers.
Affiliations with foreign firms may also allow consumers in the home state to
purchase brands or technologies that had previously been unavailable.!® For the
host state, FDI is often said to increase economic growth, as defined variously by
increases in GDP as well as improvements to the quality of life, as measured
potentially by indicia such as literacy and life expectancy. It does this by bringing
foreign capital, lowering the cost of goods and services, as well as providing
employment, training and knowledge transfer for locals, which can be seen as an
aid to development in some low income countries.! In the case of FDI inflows into

13 P Buckley, J Clegg, A Cross, and H Voss, “What Can Emerging Markets Learn from the
Outward Direct Investment Policies of Advanced Countries?” in K Sauvant, G McAllister and
W Maschek, eds., Foreign Direct Investment from Emerging Markets (Palgrave Macmillan, 2010).

14 A Griffiths and S Wall, Applied Economics, Ch 7 (1 1th edn, Prentice Hall, 2007) and Buckley,
Clegg etal. in Sauvant, McAllister, and Maschek, eds., Foreign Direct Investment from Emerging
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already developed countries, the presence of foreign MNEs can offer added
competition, which can improve industry standards and lower prices to the
advantage of consumers.!> This may be particularly true in the service sectors
which are highly predicated on technological advancement to sustain market
share. Similarly, outward FDI is thought to be beneficial to home states through
productivity improvements linked to increased specialization of firms competing in
international markets as well as the indirect importation of knowledge and tech-
nology.!©

The extent to which FDI flows have assisted in the development of host states
and in so doing improved the welfare of their citizens is the subject of much
controversy. Recent commentators emphasize the overall loss of sovereignty and
lowered social standards, particularly among developing country host states, that
results from international commitments aimed at augmenting FDI.!” This view
tends to focus on the one-sidedness of traditional BITs, as noted above. In terms of
adverse economic impact, FDI is often said to prevent the develapment of local
industry and the associated rise of an entrepreneurial class who would otherwise
establish industries that do not rely on foreign capital. A dependency problem may
be created, which could be disastrous to host states when a foreign investor
suddenly withdraws, the so-called ‘capital flight’ scenaric. The increase in industry
density associated with the entrance of foreign invesiors may be of no advantage to
local workers, which may simply move from ar_existing job at a local firm to a
foreign one. New positions created by MNFEs may merely offer only short-term
employment at low rates of pay.!8 It is thoughe that MNEs often ‘crowd out’ firms
in developing countries, especially in <etvices like banking where local providers
have comparatively limited sophisiication and geographical diversification.!?
Regarding valuable technology transier, FDI may have limited capacity to improve
local innovative capabilities, pariicularly in situations where there are insufficient
basic skills to adopt techrological learning.?? Similarly, a recent study showed that
FDI only benefits counttie: that have a certain minimum level of education, below
which FDI has a ntgative effect on development.?! Useful technology transfer
through FDI is waud o be less likely where foreign firm’s activities have little in

Markers. Improving the host state’s balance of payments status is also often cited as another advantage
of FDI: P Muchlinski, Multinational Enterprises and the Law (Oxford University Press, 2007) at 88.

15 Griffiths and Wall n 14, at 127-34, noting improvements in the UK automotive sector due to
competitive pressures from Japanese MNEs.

16 S Globerman and D Shapiro, ‘Outward FDI and the Economic Performance of Emerging
Markets” in K Sauvant, ed., The Rise of Transnational Corporations from Emerging Markets (Edward
Elgar, 2008) at 236.

17D Scheiderman, Constitutionalizing Economic Globalisation (Cambridge University Press, 2008);
M Sornarajah, The International Law on Foreign Investment (Cambridge University Press, 2010).

18 Muchlinski, n 14 at 87.

19 World Investment Report 2012, n 3 at xxii.

20 WTO Working Group on the Relationship Between Trade and Investment, Communication of
the European Community and Its Member States, WT/WGTI/W65 (9 October 2000).

21 ] Dine, Companies, International Trade and Human Rights (Cambridge University Press, 2005)
at 24.
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common with those of local firms.?? This situation could arise readily in services
investment, for example where telecoms companies establish in a jurisdiction where
there had been no existing telecoms infrastructure, such as in many African states,
which are now the destination of much Chinese FDI. Accordingly, commentators
have suggested that bilateral treaty regimes aimed at enhancing FDI flows can only
function if concluded between states of broadly similar economic development.?3

There are also perhaps more populist concerns that in pursuit of lower cost
production, MNE:s are attracted to jurisdictions with comparatively weak regula-
tions and by engaging in commercial activity in these regions they inflict undue
harm on, for example, the local environment and local workers. This theory,
associated closely with the anti-globalization movement suggests that the lax
international regulation of FDI has led to downward pressures on the domestic
legal oversight of important social concerns such as the environment, labour, and
culture.?* States are said to intentionally lower their regulatory standards to attract
EDI, creating ‘pollution havens’ for MNEs secking to lower cests. This so-called
‘race to the bottom’ model of FDI is tied to the characterizaticri of the international
law of foreign investment as a harmful scheme of ‘re-cousiitutionalization’ or
‘global administrative law’. In this view, mandatory inwernational arbitration, for
example, has undermined host states’ capacity for selt-gorernment in favour of the
commercial, expansionist interests of the West and its profit-obsessed MNEs.25
Lastly, while most of the critical studies on the negative aspects of FDI have focused
on host states, some concern has been exri=ssed that outward FDI may damage
home states by substituting exports, redricing domestic capital investment, and
causing job loss. These adverse effectsare believed to be offset by the gains in terms
of increased competitiveness of firms, technological advancement, tax and repatri-
ation of capital including income and profits.2°

The criticisms of FDI n.uct be contrasted to the perhaps more orthodox
position, held generally by ihe international organizations such as the Organisation
for Economic Co-operation and Development (‘OECD’), the United Nations
Conference on Tréae-and Development (UNCTAD’) and the World Trade
Organization (‘W'O’) that FDI is a positive force in the global economy and
has contributed to growth and the alleviation of poverty throughout the world.?”

22 K Mascus, ‘The Role of Intellectual Property Rights in Encouraging Foreign Direct Investment
and Technology Transfer’ 9 Duke Journal of Comparative and International Law 109 (1998) at 7.

23 J Siqueiros, ‘The Judicial Regulation of Transnational Enterprises’ New Directions in Inter-
national Trade Law 1 (1978) at 288.

24 Eg D Collins, ‘A New Role for the WTO in International Investment Law: Public Interest in the
Post Neoliberal Period’ 25 Connecticut Journal of International Law (2010) 1.

25 Eg Schneiderman, n 17 and S Montt, State Liability in Investment Arbitration: Global Consti-
tutional and Administrative Law in the BIT Generation (Hart, 2009).

26 F De Beule, ‘Changing Policy Regimes in Outward Foreign Direct Investment: From Control to
Promotion” in K Sauvant, G McAllister and W Maschek, eds., Foreign Direct Investment from Emerging
Markets (Palgrave Macmillan, 2010) at 277.

27 See eg OECD Guidelines for Multinational Enterprises—Declaration on International Invest-
ment and Multinational Enterprises (7 June 2000) at 5; UNCTAD, World Investment Report 2009
Chapter III: TNCs and Agricultural Production in Developing Countries at 95; see generally the
WTO Report on G20 Trade and Investment Measures (8 March 2010).
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Collectively most institutions of international economic governance advocate the
removal of barriers to the flow of goods, services, and capital in order to stimulate
competition, lower prices and in so doing achieve economic stability and growth.

In particular, outward FDI can mitigate the one-sidedness of globalization by
allowing the home state’s firms to increase their profitability as a vehicle for the
country’s entrance into the global economy.?8 Moreover, fears of regulatory regres-
sion that capture the public’s anxiety over globalization have been seriously chal-
lenged by empirical studies.?? Concerns that outward FDI reduces the domestic
savings available to fund domestic capital investments in home states is believed to
be unwarranted, particularly in the case of emerging markets that tend to enjoy
relatively large savings surpluses.?® Firms that invest abroad enjoy lower levels of
bankruptcy and are less likely to suffer job losses than firms that remain domestic,
all of which represents an advantage to home states.?! It is widely held that FDI,
both inward and outward, has lifted millions of people out of poverty in the BRICs
and elsewhere throughout the world. FDI achieves this through-capacity build-
ing—the physical and legal infrastructure upon which internaricnal business relies
is advantageous to citizens.

The purpose of this book is not to engage with the debatc on the merits and effects
of FDI directly in a normative sense. Rather, it willadcot the premise that the
removal of unnecessary barriers to investment should be seen as a vital goal of public
international law with a view to increasing FDI'flhws. Even if the negative, exploit-
ative characterization of FDI were accurate.. which it may be in some cases, the
controversy must be re-assessed in light.of RRIC outward FDI. Capital flows are
increasingly occurring within the developing world (so-called ‘south-south’ invest-
ment), and originating from the emerging markets of the developing world and
flowing into the developed world {('south-north’ or ‘up market’ investment). As
suggested above, these trends ave defining features of twenty-first century globaliza-
tion. South-south FDI is pasicularly sensitive from the perspective of domestic
governance because there 1nay be an unwillingness to recognize the rights of host
state citizens in eithetthi=capital importing or capital exporting state. Transactions of
the latter may raise <oncerns that host state measures regulating incoming invest-
ments are unwarranted or protectionist, posing unfair barriers to economic relations
under the guise of due process, public interest, or sustainability. In this way it is ironic
that treaties that once protected the activities of Western MNEs abroad to the alleged
detriment of host countries may come to haunt Western states that have become the
destination of investments from BRIC MNEs. Clearly old paradigms must be

28 De Beule, n 26 at 279.

29 For example, the ‘Pollution Haven’ theory is seen as illusory: A Harrison, ‘Do Polluters Head
Overseas? Testing the Pollution Haven Hypothesis’, ARE Update (University of California Giannini
Foundation of Agricultural Economics), 1 December 2002, at 7.

30 Globerman and Shapiro, n 16 at 262.

31T Moran, ‘What Policies Should Developing Governments Adopt Towards Outward FDI?
Lessons from the Experience of Developed Countries’ in K Sauvant ed., The Rise of Transnational
Corporations from Emerging Markets (Edward Elgar, 2008) at 278.
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revisited now that FDI is no longer the exclusive sphere of US corporations and
populist notions of expansionary capitalism have become entrenched as the normal
way of doing business by firms from all countries.

Again, this book will not explore the economic and social impact (or lack
thereof) associated with the international regulation of FDI in services as pursued
by BRIC economies beyond the level of rudimentary description. Instead, it will
approach this subject from the perspective that outward FDI in services should be
liberalized. This is founded on the assumption that increased FDI flows do,
generally speaking, improve the economic condition of capital importing and
capital exporting states. It will be suggested that this liberalization must be done
in a manner that is sensitive to public policy issues such as the environment,
national security, and human rights that are coming to be accepted in modern
discourse as crucial non-economic values. Thus in the case of services, FDI brings
capital, skills, and technology that nations need to establish and sustain competitive
industries. It offers new markets in which businesses can expand;.to the advantage
of shareholders, employees, and consumers. This beneficial 4cpect of FDI is the
view emphasized most frequently by UNCTAD in its annive! World Investment
Report, which generally advocates policies that welcome inward investment.3? This
book will suggest that to the extent international (investment agreements have
pressured lower standards in such areas as environmiental protection and labour
rights, these important values can be balanced through properly constructed
exceptions to investment protection guararrecs as well as accessible, transparent
dispute settlement in international invesinient tribunals.

Perhaps less controversially, this hook will show that FDI from the BRICs,
particularly in services, occurred for broadly similar reasons. These include seeking
greater knowledge and skills abroad and escaping strenuous regulations and com-
petition at home. The BRIC ceuntries also approached the regulation of outward
FDI in much the same fasiiion, moving from resistance, to tolerance, disinterest,
and ultimately active ntoimotion. Most importantly, the BRIC states each engaged
with international tavescment law to varying degrees. International investment law
was used by these seates initially as a means to attract inward FDI. It should now
also be viewed as part of the strategy to facilitate the expansion of their firms. In that
sense the BRICs share the transition from the mindset of exclusively seeking FDI
from abroad to one in which there is also the desire to establish access to foreign
markets as well as gain protection from unreasonable measures in foreign countries.
Multilateral and bilateral laws embrace common themes, such as definitions of
investment, standards of treatment, as well as dispute settlement and importantly,
the need to make allowances for public interest concerns raised by the provision of
services from emerging market suppliers.

32 Eg the recommendation that structurally weak economies promote FDI in industries which are
less prone to cyclical fluctuations: World Investment Report 2009, UNCTAD at xix <http://unctad.
org/en/docs/wir2009_en.pdf> accessed April 2012.
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III. Multilateral Regulation of FDI in Services

This book will focus on the regulation of outward FDI in services from the BRIC
states at the international level rather than through a detailed comparative analysis
of national laws. This will primarily involve an analysis of these states’ international
treaty commitments at the multilateral, regional, and bilateral level and the extent
to which these obligations are reflected in these countries’ domestic laws. There will
be some additional analysis of each of the four BRIC countries’ domestic policy
towards outward FDI, notably in relation to the administrative approval processes
that domestic firms require in order to internationalize, which have generally been
streamlined in all states in recent years. It must be clarified from the outset that the
responsiveness of these emerging economies to incoming FDI, which has tradition-
ally been viewed as more restrictive than that of the leading developed states,3? will
not be examined directly, as this is already the subject of a large and growing body
of literature. As noted above, a worldwide trend towards increasing liberalization of
services FDI has been observed®# and is believed to be partially zesponsible for the
success of emerging market MNEs,?> as well as heralding 211 imiprovement in the
global economy generally.3¢ Just as these international egreements also control
inward FDI to the BRIC states by restructuring domesiic investment laws, the
reciprocal nature of many of these obligations irapace upon outward FDI from
the BRICs through their effect on the regulations of various host states around the
world. The national laws of the world’s dominant home and host states, namely
the US, the largest economies of the EU suthas Germany and the UK, and Japan

will not be discussed.

i) The WTO—GATS, TRIFS Agreement, and TRIMS Agreement

The WTO is an international organization that supervises trade relations between
countries with a view ro liberalizing trade in goods and services in order to raise
living standards woridvide. It was created in 1995 and consists of 157 member
countries as of mia-2912. All four of the BRICs are now members of the WTO,
with India and Brazil as original members, China acceding in 2001 and Russia in
2012. The WTO administers various multilateral treaties that facilitate the free
flow of goods and services, including most notably the General Agreement on
Tariffs and Trade (GATT’) which has been in place since 1948 and has been
incorporated into the GATT 1994. The WTO also provides a comprehensive
dispute settlement facility to adjudicate matters arising out of the implementation
of the various agreements by members. Rulings of the WTO’s Dispute Settlement

33 World Investment Report 2009, n 32 at 10.

34 World Investment Report 2009, n 32 at 9-10.

35 Eg R Ramamurti, “Why Study Emerging Market Multinationals?” in R Ramamurti and J Singh,
eds., Emerging Multinationals in Emerging Markets (Cambridge University Press, 2010) at 16.

36 ‘Lamy: Trade in Services Will Play a Key Role in Economic Recovery’” WTO News, 22 Sept
2010 <http://www.wto.org/english/news_e/sppl_e/sppl171_e.htm> accessed October 2012.
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Body provide a vital understanding of the concepts found in the text of the WTO
agreements. Importantly though, as a state-to-state dispute resolution body, this
facility offers no direct recourse to disaffected private investors secking redress
against their host states.

In most cases foreign investors are also traders, so in a sense all trade rules
within the WTO system have at least an indirect impact on foreign investors.
Developing countries may seek inward FDI because they need capital to improve
their capacity to produce and trade goods competitively in international markets.
Firms may engage in outward FDI in order to circumvent trade barriers, many of
which have been reduced because of membership in the WTO and in regional
trade agreements.

The most important of the WTO agreements for the purposes of services FDI is
the General Agreement on Trade in Services (‘GATS’) which entered into force in
1995. FDI in services is covered by Mode 3 of the GATS: the supply of a service of
one member through the commercial presence in the territery of any other
member. This mode of service delivery is often the only pracucal way in which
some services can be provided, such as energy distributicti. The widely acknow-
ledged benefits of FDI have led many WTO members o make foreign access to
certain services industries contingent on the local presence of providers. GATS
consists of general obligations, applying to all meacures affecting trade in services,
and specific obligations, which require individuelizéd commitments by members in
specific sectors. The general obligations are most favoured nation (MFN’) treat-
ment and regulatory transparency. MEN tze2cment is a guarantee against discrimin-
ation on the basis of nationality, mearing that no member’s service suppliers will be
granted a regulatory advantage over these of any other member. Exemptions are
permitted for the MFN obligation as specified in each member’s accession protocol,
provided that they conform to the requirements in the GATS Annex II on exemp-
tions, essentially requiring p<riodic review of the exemption by the GATS Council
on Trade in Services 2na. that they last no longer than 10 years.>” The Annex II
exemptions of the BR'C states will be discussed in their respective chapters in this
book. There are’also MFN exemptions for regional economic integration agree-
ments that have substantial sectoral coverage and work towards the reduction in
discriminatory measures among all parties to such agreements.?® Transparency
essentially requires that all domestic laws that impact upon services are accessible
and are administered in a reasonable and impartial manner. This includes the
requirement to publish all relevant measures and to inform the GATS Council for
Trade in Services of any changes in relevant laws.?°

GATS’s specific commitments relate to market access and national treatment in
certain services sectors for which members were prepared to make commitments.
National treatment prevents discrimination on the basis of foreignness, requiring
members to treat foreign services and service suppliers the same as domestic ones
in committed service sectors.4’ As with MFN, measures imposed by Members on

37 Art 2.2. 38 Art V. 39 Arc 111 40 Are XVII.
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services or service suppliers in these industries must not discriminate on the basis of
nationality, either directly (by expressly referring to nationality in the application
of the relevant measure) or indirectly (by imposing a measure that has the effect of
harming foreign service suppliers and not domestic ones, while not specifically
mentioning nationality). Market access commitments prevent members from
placing limitations such as the number and size of services or service suppliers in
listed service sectors operating within its territory, whether or not they are domestic
or foreign.#! Specific commitments are set out as a ‘positive list” in each member’s
Service Schedule. These may include limitations or conditions that are horizontal
(across all service sectors) or for specific sectors only, or which restrict certain modes
of supply, such as the commercial presence/FDI mode. The absence of a positive
commitment in a sector does not necessarily imply a restriction. A country may
simply have chosen not to list that sector in its Schedule to retain policy flexibility.
GATS further includes annexes providing special rules for the telecommunications
and financial services sectors, to which some of the BRICs have acceded. Each of
the BRICs’ specific commitments made under the GATS will ke censidered in this
book.

The extent of these specific commitments and any exceptions relating to com-
mercial presence dictates the degree of FDI liberalizaticn {cr a particular member in
terms of its acceptance of incoming investment. The ctfect of a country’s specific
GATS commitments on ousmward FDI in services is less obvious, because MNEs
depend upon the GATS obligations undertal-er. by the host states in which they
operate as GATS specific commitments ai+-not reciprocal. The specific commit-
ments undertaken by the four BRIC cburitries demonstrate the responsiveness of
the emerging markets to liberalized FD1'in services. This in turn illustrates their
willingness to negotiate a comprel.ensive multilateral instrument for investment in
services. Equally importantly. ‘tic openness of countries to inward FDI can influ-
ence the extent of their omuward FDI because the internationalization strategies of
many of the BRIC firms was linked to competitive pressures in domestic markets
from foreign firms. Gt the four modes of supply of services, most specific commit-
ments undertakest hizough the GATS, including by developing countries, have
been through the commercial presence, or FDI, mode. It is thought that this
reflects the desire of host countries to be able to regulate MNEs that are located
within their territory rather than doing business within their borders from a remote
location under another jurisdiction’s control.?

Importantly GATS provides for exceptions to its obligations, including national
security, balance of payments as well as general exceptions covering public interest
issues such as health and public order.#> GATS further requires that members
ensure that monopoly suppliers do not abuse their dominant positions* and that
standards for maintaining minimum levels of quality in services should be mutually

41 Are XVIL

42 A Zampetti and P Sauve, ‘International Investment’ in A Guzman and A Sykes, eds., Research
Handbook in International Economic Law (Edward Elgar, 2007) at 255.

43 Ares XII-XIV. 44 Arc XI.
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recognized between members.#> GATS does not, however, provide a complete set
of investment protection rules, such as guarantees against expropriation or nation-
alization by host states. The less than comprehensive approach of GATS towards
the regulation of FDI is common to services-specific international investment
agreements, such as those seen in Asia and Latin America. Thus more general
investment agreements applying to all sectors, such as BITs, are often said to
complement service specific regimes.“® In this way several layers of international
commitment are required to regulate services FDI.

GATS has been credited with creating a more secure environment for trade in
services through the progressive removal of barriers to trade, in part because of
the availability, through the WTO framework, of recourse to the impartial dispute
settlement mechanism instead of unilateral pressure.” At the same time, some
commentators have criticized the agreement for failing to more fully liberalize
trade in services*® and there are populist accusations that the GATS has led to
the exploitation of developing countries in favour of Western corporate interests.
Again, the view that GATS has empowered MNEs at the expease of vulnerable
economies must be re-assessed in light of the ascendancy of RRIC MNE:s that has
characterized the beginning of the twenty-first century. The rapid rise of emerging
markets following WTO accession should be viewed as evidence that controlled
liberalization has made a positive contribution to-development, in part by encour-
aging member countries to enact laws that are conducive to business.

The Agreement on Trade Related Invesrnrer.t Measures (TRIMS Agreement) is
another important multilateral agreemeric regarding FDI concluded at the WTO,
however its impact on services is minci. This agreement was only intended to
address the trade-distorting effects of 1avestment-related measures, not to be an
exhaustive treaty on the regulation of FDL>® The TRIMS Agreement essentially
prohibits WTO members fron: applying restriction on foreign investors that are
inconsistent with the centiel commitments of the WTO’s GATT 1994. Thus
the TRIMS Agreement imposes national treatment for imported goods and pro-
hibits quantitative weserictions on imports and exports as a condition of entry of
foreign firms.>" Tade-related investment measures are themselves left undefined;
instead there is an annex containing an illustrative list of investment measures that
are inconsistent with these GATT commitments. Inconsistent measures include

4 Art VIL

46 Some international investment agreements (IIAs) contain provisions identical to those of GATS
or explicitly incorporate GATS by reference, eg the ASEAN Framework Agreement on Services:
International Investment Agreements in Services, UNCTAD Report 2005 <http://www.unctad.org/
en/docs/iteiit20052_en.pdf> accessed September 2010 at 34 and 62.

47 P Delimatsis, International Trade in Services and Domestic Regulations (Oxford University Press,
2007) at 19.

48 See eg R Adlung, and M Roy, ‘“Turning Hills Into Mountains? Current Commitments Under the
General Agreement on Trade in Services and Prospects for Change’ 39:6 Journal of World Trade (2005)
1161.

49 Eg | Kelsey, Serving Whose Interests? The Political Economy of Trade in Services Agreements
(Routledge Cavendish, 2008).

50 S Lester and B Mercurio, World Trade Law: Text, Materials and Commentary (Hart, 2008) at 635.

>l TRIMS Agreement Art 2, referring to GATT Arts IIT and XI.
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requirements that enterprises must use local materials or that usage of imported
products is limited according to the volume of exports. Such conditions may not be
imposed on foreign investors in order to stimulate the local economy by assisting
local suppliers, which as noted above is one of the traditional advantages associated
with FDI. Importantly, the TRIMS Agreement covers investment-related measures
that apply to goods only; it does not apply to services.>? As such it is more closely
associated with FDI in manufacturing. However, it may still apply to measures
relating to services FDI where measures applied to services investors affect trade in
goods. For example, measures requiring a services supplier to source locally the
materials (goods) it uses for the provision of its services would engage the TRIMS
Agreement, such as a construction company being compelled to use locally mined
iron or a restaurant compelled to serve locally grown food.>® The prohibition of
performance requirements in host states is obviously conducive to outward FDI
from home states, however it can limit the benefits associated with inward FDI.

The WTO’s Agreement on Trade Related Aspects of Intelizctual Property
Rights (‘TRIPS Agreement’) could impact on services-related ¥ DI because of the
growing recognition that intellectual property is a type of ‘investment for the
purposes of international investment law.>* The TRIPS Agreement is aimed at
securing and enforcing the protection of intellectual (pioperty based investments
that are often embodied in bilateral investment instiuments. Safeguarding intellec-
tual property rights is especially important to interizational services investors from
the BRIC states as they begin to develop their'own technologies that are vulnerable
to illegal reproduction overseas. In additio: @ imandating minimum protections for
intellectual property among WTO mémvers, the TRIPS Agreement contains a
compulsory licensing provision, which-ailows members to appropriate patents of
inventions originated from foreion: suppliers under certain circumstances, deemed
to be of greater importance than the right of inventors to profit from their ingenu-
ity. While in theory augrmeuniad intellectual property rights are believed to lead to
greater flows of FDI, it ‘must be acknowledged there remains little evidence
demonstrating thar *the TRIPS Agreement has actually resulted in significant
increases in technoiogy transfer or the flow of FDI to or from WTO members,
including emerging markets, some of which assert that the TRIPS Agreement has
actually harmed their economies.’> This may change as knowledge intensive
services continue to grow as a proportion of worldwide FDI.

Some mention should be made of two other WTO agreements. First, the
WTO’s Agreement on Subsidies and Countervailing Measures (‘SCM Agreement’)
prohibits subsidies which may take the form of investment incentives granted by
host states because these can distort the allocation of resources and suppress
legitimate competition. While the SCM Agreement’s control of these policies is a

52 Art L. 53 UNCTAD, n 46 at 41.

54 R Dolzer and C Schreuer, Principles of International Investment Law (Oxford University Press,
2008).

%5 E Graham, ‘Will Emerging Markets Change Their Attitude Toward an International Investment
Regime?” in K Sauvant, ed., The Rise of Transnational Corporations from Emerging Markets (Edward
Elgar, 2008) at 311.
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key aspect of members’ regulation of inward FDI, the existence of subsidy
programmes can dictate the volume, type, and destination of outward FDI from,
as well as to, the BRICs. Finally, the WTO’s plurilateral (optional) Agreement on
Government Procurement (‘GPA’), to which none of the BRIC states is currently a
signatory, holds some limited relevance in establishing standards for purchasing of
services, such as construction, by government entities. In particular, the GPA
obliges signatory parties not to discriminate against suppliers on the basis of their
degree of foreign ownership.’® Government purchased investment is gaining
importance because of the expansion and improvement of infrastructure in many
countries throughout the world. Despite popular perceptions of government-
owned entities concentrating on extractive sector FDI, state owned enterprises
(‘SOES’) have a strong presence in services industries.’” The significance of the
GPA could increase if its membership expands because many regional and bilateral
investment agreements exclude government services from their coverage, much as
the GATS excludes services supplied in the exercise of governmenial authority from
its ambit.>8

ii) The ICSID Convention and the New York Convention

Dispute settlement within international investmen law has been multilateralized to
a significant degree. This has been achieved. .n part through the efforts of the
International Bank for Reconstruction and Development, otherwise known as the
World Bank. The World Bank is an interizational organization created in 1944 and
currently consists of 187 member coun:iies. Bolivia, Ecuador, and Venezuela are
no longer parties, having denouncsd the treaty. Recognizing the value of FDI as an
aid to development, but also the dangers of investing in politically volatile coun-
tries, the World Bank establisiizd the International Centre for the Settlement of
Investment Disputes (ICSID’) in 1965.59 ICSID has the objective of improving
the economic condition ¢f developing countries around the world. It achieves this
objective primarily by sroviding low-interest rate loans to developing countries to
fund developmi=ne projects such as roads and dams, often in conjunction with
private investors. ICSID is now the principal system of arbitration for the reso-
lution of disputes between foreign investors and the host states in which they invest.
It grants a degree of security to investors located in regions lacking in political or
legal stability by providing a means of legal redress for commercial damage caused
by the regulatory and administrative actions of host state governments.®® While
ICSID was used sparsely in the first decades of its existence, the number of cases
brought before it has exploded commensurate with the growth of FDI. The
popularity of ICSID is largely because it is identified as the forum for dispute

56 Art 111 1. and 2. 57 World Investment Report 2012, n 3 at xiii.

58 Art 1.3b) and ¢).

%9 Established by the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, also known as the Washington Convention or the ICSID Convention 575
UNTS 159, 4 ILM 524 (1965).

60 Dolzer and Schreuer, n 36 at 222.
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settlement in most BITs. As of 2012, 144 states had become parties to the ICSID
Convention however, of the BRICs, only China has ratified the Convention,
although Russia signed the Convention in 1992. ICSID is advantageous because
it provides a recognized, neutral forum for dispute settlement of investment-related
matters between investors and host state governments with a standardized procedure
and institutional support. Tied to the consent of the parties, the dispute settlement
process is self-contained, meaning that it is independent of the influence of outside
bodies such as courts. Awards of the tribunal are final and binding, except in very
narrow circumstances, and are enforceable automatically in all party states, obviating
the need for additional procedures through domestic courts. As an agency of the
World Bank, ICSID can potentially use the denial of World Bank assistance as a
sanction against the refusal to enforce its awards and re-engages the right of
diplomatic protection by the investor’s home state.°! The strongest criticisms of
ICSID are its poor transparency and lack of provision for participation of non-
parties,®? its lack of an appeal mechanism,® and inconsistency inis decisions.®4
The Convention on the Recognition and Enforcement i roreign Arbitral
Awards (the ‘New York Convention’)®® is another key riultiateral instrument
that has made investor-state dispute settlement possible, icreasing the legal secur-
ity of FDI. The New York Convention requires coutts o< signatory states to give
effect to private agreements to arbitrate, and to recoguize and enforce arbitration
awards made in other contracting states as if they were judgments of domestic
courts. With 149 signatory states as of 2012, iricluding all four BRIC states, the
New York Convention is widely considcee=d the foundational instrument for
international arbitration, including imporsantly, that which occurs between invest-
ors and host states. Under this treaty, aibitration awards may still be challenged
in national courts if there were procedural irregularities in the composition of the
arbitral tribunal, or if the tribunal exceeded its jurisdiction. Awards that violate
the public policy of the enforcing state may also be disregarded, and in that sense
the New York Convenrion provides an additional layer of sovereign control that is
absent from ICSID. %1¢=a to the irritation of investors. The existence of the New
York Conventior: ailows for procedural rules of international arbitration other than
those of ICSID to be used, including most commonly those of the United Nations
Commission on International Trade Law (UNCITRAL) Arbitration Rules.®¢ Like
ICSID Rules, UNCITRAL Rules are often specified as an acceptable procedure for
dispute settlement under international investment agreements, including many of
those signed by the BRICs. UNCITRAL also created the Model Law on Inter-
national Commercial Arbitration which is a pattern of law that national govern-
ments can adopt as part of their domestic legislation on arbitration, outlining the
procedure under which national courts will recognize and enforce arbitration

[

1 ICSID Convention Art 27. 62 Eg Collins, n 24.

Eg S Subedi, International Investment Law: Reconciling Policy and Principle (Hart, 2008) at 205.
64 Eg Montt, n 25 at 139-41.

330 UNTS 38, signed on 10 June 1958, entered into force 7 June 1959.

UNCITRAL Arbitration Rules (revised 12 July 2010) <htep://www.uncitral.org/pdf/english/
texts/arbitration/arb-rules-revised/pre-arb-rules-revised.pdf> accessed October 2012.
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decisions issued by international arbitration tribunals. The UNCITRAL Model
Law has been adopted very closely by each of the BRIC states, demonstrating both
their receptiveness to this method of dispute resolution for international commer-
cial disputes as well as uniformity in approach to procedural matters.

IV. Regional and Bilateral Regulation of Outward FDI

The most important means of regulating outward FDI are the various bilateral and
regional agreements that contain provisions regarding the protection of invest-
ments. In addition to the more traditional role of making themselves attractive to
foreign investors, many emerging economies have explicitly mentioned the promo-
tion of outward FDI as one of their reasons for the participation in BITs, which
have proliferated enormously in recent years. This goal has further led to the
conclusion of numerous regional agreements for the protectionand promotion of
investment, some of which are of great significance to the BRICs.®” Whereas
GATS’ importance to FDI lies in its liberalization to inccining investment in the
so-called pre-establishment phase, bilateral investment agreements are primarily
protective, meaning that they aim to protect already cstadlished investments. Only
a minority of investment specific treaties contain comimitments to open up markets
and generally these have not been adopted by the-BRICs.

An ever-increasing number of states have corncluded BITs, free trade agreements
(‘FTAs) and regional trade agreements (RTAs’) that contain provisions that
protect foreign investments through rintnum standards of treatment for investors
from one contracting state in the tervitory of the other state. Collectively these types
of instruments can be labelled inteinational investment agreements (‘IIAs’). These
commitments provide a stabi=and predictable legal environment that is attractive
to foreign investors and o1 the basis of reciprocity, will be advantageous to investors
from both or all state parties seeking to expand abroad. In the past decade the
number of ITAs cavering FDI in services has proliferated, especially between
developed and e cloping states.® Although some differences can be found in
the IIAs used around the world, commentators observe a high level of commonality
in the contents of these agreements, as many of the concepts therein originated
from customary international law.%® Each of the BRIC states has pursued a regime
of IIAs reflecting each state’s approach towards foreign investment, primarily from
the perspective of their position as host states, however this attitude is changing
along with the rise of BRIC outward FDI. Although Brazil has signed only 14 BITs,
Russia, India, and China have extensive BIT programmes, with 50, 68, and 130 of

such instruments, respectively.

67 P Gugler and J Chaisse, ‘Patterns and Dynamics of Asia’s Growing Share of FDI” in ] Chaisse and
P Gugler, eds., Expansion of Trade and FDI in Asia (Routledge, 2009) at 11.

68 UNCTAD, n 46.

% Eg A F Lowenfeld, International Economic Law (Oxford University Press, 2008).
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From the perspective of outward FDI in services, the primary purpose of IIAs is
to protect the continued operation of established foreign affiliates of MNEs.
Facilitation of market access is a lesser objective of IIAs, most of which require
that foreign investments must be in accordance with host state laws, supplemented
by a vague obligation to encourage FDI. Common provisions in BRIC I1As include
definitions of investment, mandatory national treatment and MFN commitments,
guarantees against expropriation, fair and equitable treatment by the host state legal
system, and full protection and security from physical violence. These concepts will
be explored in greater detail throughout this book. Neutral dispute settlement by
recourse to international investment arbitration is an important ubiquitous feature
of treaty commitments, and it is often directed to ICSID or UNCITRAL rules.
11As clearly limit party states’ capacity to regulate their economic affairs and may be
viewed as an encroachment on national sovereignty of host states, leading to some
of the criticisms described above. The need for sensitivity in this area will only
intensify as developed states, less accustomed to scrutiny of their laws, find
themselves as the destination of capital from emerging marker.investors.

As noted above, there is some controversy as to whether I'DI is economically
advantageous to host countries. Even more uncertain is the question of whether the
many thousands of ITAs have actually contributed to the cbserved increase in FDI
flows, even if this is only in their capacity as signallcss of a willingness to treat FDI
fairly rather than as instruments of liberalization Aa array of studies on this issue
applying varying methodologies has revealed varied responses to this question.”® It
is not the aim of this book to resolve this<dchare by applying or defending economic
indicators on the functionality of inves:ment treaties. However, the failure of some
studies on the effects of FDI to censider bilateral flows, including outward FDI
from signatory states rather than sicaply inward investment, is noted.”! Again, a
state may approach an ITA diftcteatly depending on whether it conceptualizes itself
as a capital exporter or impester, and as this distinction becomes blurred, these
instruments should reflect « more balanced approach to investors” and states’ rights
and obligations. Posiiiva-externalities resulting from IIA signage such as improved
governance withix Ligst states must be considered, even in the absence of hard data
on FDI impacts.

This book will examine the provisions of the various ITAs concluded by Brazil,
Russia, India, and China, identifying common trends observed in standards of
protection, investor compensation, and dispute settlement. Emphasizing uniform-
ity in approach among the BRICs, it will be argued that both traditional developed
and developing countries will need to achieve a balance between provisions that are
conducive to inward and outward FDI and the retention of sufficient autonomy to
pursue national development objectives in their services sectors.

79 See K Sauvant and L Sachs, The Effect of Treaties on Foreign Direct Investment: Bilateral Invest-
ment Treaties, Double Taxation Treaties and Investment Flows (Oxford University Press, 2009).

71 The only known study to address outward FDI directly is that of T Buthe and H Milner,
‘Bilateral Investment Treaties and Foreign Direct Investment: A Political Analysis’ in Sauvant and
Sachs n 70, at 171, who observe a positive effect.
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V. The Multilateral Agreement on Investment in Services (‘MAIS’)

Having considered some of the central issues that arise in the international regula-
tory regimes governing outward FDI in services from the four largest emerging
markets of Brazil, Russia, India, and China, as well as each of these states” approach
to inward FDI, the second part of this book will outline key aspects of a multilateral
instrument embodying the growing convergence observed above. This proposed
treaty will be aimed at liberalizing both inward and outward FDI in services, among
and between both developing and developed states. It will attempt to achieve this
objective while safeguarding important public interest concerns, allowing state
parties to face challenges raised by the progressive liberalization of services. This
single proposed regime, entitled the Multilateral Agreement on Investment in
Services (‘MAIS’), is aimed at both traditional capital importing and exporting
states. It will draw from common trends observed in the various multilateral and
bilateral treaties that have been discussed in the first half of the book. The
discussion of this proposed treaty will operate on the picmise that the rise of
outward FDI from countries like the BRICs, as well s observed improvements
in services liberalization, signifies the global community’s increased receptiveness to
a more balanced investment regime. The discussisi. of the MAIS will not consist of
a detailed delineation of its provisions, but rach=r.-a general illustration of some of
its most important features.

The feasibility and necessity of the 2MAIS is predicated primarily upon the
growing outward flows of FDI in s<rvices observed among the BRIC states in
which the needs of the developing and developed states converge. The treaty is
founded also upon the need to acliieve greater market liberalization and investor
protection in the field of services as this sector increases as a component of global
FDI flows as well as in the percentage of GDP of national economies. The prospect
of success of a global sérvices agreement is linked to the notion that although they
remain heavily regi!avea relative to manufacturing and extraction,”? services should
cause fewer practical regulatory difficulties than FDI in these other sectors. The
extractive sector has been historically problematic because it deals with non-renew-
able resource, representing a high level of importance since errors in the manage-
ment of resources cannot be easily corrected. Manufacturing, although often
welcomed because it generates employment and knowledge transfer in host states,
can lead to tensions relating to environmental harms, labour abuses, or possibly
even trade-related complaints such as dumping or subsidization by the home state.

It is now believed that bilateral treaties may benefit the manufacturing sector
because such arrangements help developing countries in particular join inter-
national production networks by assisting these countries in adapting to the
business laws and regulations of home states through deep integration.”?> Such

72 UNCTAD, n 3 at xvii.
73 World Trade Report 2011: The WTO and preferential trade agreements: From co-existence to
coherence (World Trade Organization, 2011) at 147.
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advantages have not been observed with bilateral treaties in the services sector,
possibly because there are emerging global standards in many services industries,
such as banking and telecommunications, as opposed to distinct regional or
national ones. The need for a global framework for international investment law
can be seen in the increasing complexity of the existing bilateral and regional
arrangements. With some 3,000 IIAs in operation around the world, many
ongoing negotiations and multiple dispute-settlement mechanisms, it has come
close to a point where this system is too large and complex to handle for either
governments or MNEs. Yet in some ways it is still inadequate due to the number of
countries that do not have bilateral investment relations with one another.”4
Previous failed attempts to construct a multilateral instrument on foreign invest-
ment were largely due to difficulties in achieving consensus on an overly ambitious
range of issues and have been well documented.”> The MAIS is premised on the
acknowledged trend towards convergence in international investment law”® as well
as the progress observed in GATS Mode 3 liberalization. Moreovez, a global treaty
that is both more focused in terms of its coverage (services investinent rather than in
all forms of investment) and more balanced (sufficiently refiective of the need to
maintain party state’s capacity to regulate services) could prove successful in further
liberalizing service FDI flows worldwide and uldimarely ‘act as an aid to further
economic development. A multilateral approach iswarranted because the adoption
of universal investment rules will reduce the c6et of administering bilateral regula-
tion and will be accompanied by correspondinz iacreases in compliance, which will
divert resources to more productive uses: /i egally homogeneous market offered by
a muldlateral approach to services irvesiment further permits the progressive
removal of national regulatory bartiiers to foreign investment and intra-firm
trade.”” Incentives for MNEs ro exploit regulatory differences among states or
regions would be removed thrgugh the harmonization of laws, rendering economic
factors as the sole objective i channelling capital, thereby enhancing efficiencies.
Drawing on the lessoris abserved from the BRICs™ approach to the regulation of
rapidly increasing owcward FDI in services, the content and structure of the MAIS
will be considered i three parts. First, the proposed agreement’s standards of
protection for investors, including an enlarged understanding of this concept to
reflect state-owned entities, will be established. Pre-establishment national treat-
ment will be granted to investors from all signatory states, although no market
access commitments will be included, as this remains one of the most important
economic policy tools for national governments. Post-establishment guarantees of
national treatment and most MFN will be extended as well as fair and equitable
treatment, guarantees against expropriation, and regulatory transparency. Secondly,
the MAIS’s exceptions for key sustainability concerns such as labour, security,

74 UNCTAD, n 3 at x.

75 See eg S Amarasinha and J Kokott, ‘Multilateral Investment Rules Revisted’ in P Muchlinski,
F Ortino, and C Schreuer, eds., Oxford Handbook of International Investment Law at 138-51.

76 S Schill, The Multilateralization of International Investment Law (Cambridge University Press,
2009).

77 Muchlinski, n 14 at 119.
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culture, and economic emergency issues will be outlined, drawing on exceptions
seen in various treaties. Lastly, a procedure for investor-state dispute settlement
through ICSID arbitration will be recommended. This will involve increased
attention to public participation as well as assistance for developing countries.
Finally, the MAIS will encourage signatory states to assist in the international-
ization of their own firms by lowering barriers to outward FDI where possible, and
by participating in formal FDI promotion schemes with other signatories.

The substance of the MAIS will therefore incorporate observed common elem-
ents of the BRICs multilateral commitments, including some of the existing
standards of investment protection seen in these countries’ many IIAs. For WTO
members, the MAIS will supplement, not replace commitments made under the
GATS and other agreements, providing a narrower focus in some respects (com-
mercial presence only and no market access commitments) and expanded reach in
others, including pre-establishment national treatment coverage in all sectors,
including government-type services, guarantees against expropriation, and direct
access to dispute settlement on the part of investors. The MAIS will be able to
function as a workable international agreement because it will engage with stake-
holder nations from both capital exporting states (including the BRIC states in their
new role as sources of capital rather than simply riw inaterials and labour); the
developed world (where most MNEs still originatc aiid where many BRIC invest-
ments are now targeted), and finally the developing world (where weak legal
infrastructure raises risks of socio-economic _exploitation). Special provisions for
compensation will address the concerns ot the poorest states. The proposed MAIS
will therefore actempt both to liberal'ze markets and protect foreign investors, as
well as maintain safeguards againsc harms that may be suffered by host states
citizens as a consequence of foreigi investment activity.

V1 The Structure of this Book

The first part o this-book will examine the above noted international (multilateral,
bilateral, and regional) commitments of each of Brazil, Russia, India, and China
that have enabled each state to enlarge their outward investment flows in services.
A chapter will be devoted to each state, discussing each country’s internal politico-
economic policy treatment of outward FDI in services as well as how international
legal commitments have affected this process. The study of these emerging econ-
omies’ international obligations, as well as their relevant domestic laws, will reveal
common trends, including both obstacles to increased outward FDI in services as
well as generally weak protections against socio-economic exploitation of host
states. While each of the BRIC states represents a unique legal system, there is a
remarkable degree of regulatory homogeneity towards outward FDI resulting in
broadly similar internationalization strategies of BRIC firms. In that sense, the
discussion of these countries will operate as a series of case studies, illustrating how
emerging markets countries have become responsive to the global regulation of
services-based investment. The international legal commitments of these countries,
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including their GATS-specific commitments will also illustrate their approach
towards inward FDI, which should inform their responsiveness to a global regime.

The second part will apply themes cultivated from the above study to construct
the proposed MAIS aimed at reducing the barriers to FDI in services while
balancing necessary elements of the regulatory autonomy of host states in order
to consider the interests of their citizens. There will be one chapter on the proposed
instrument’s primary obligations and standards of treatment; one chapter on
exceptions for governance of a properly functioning, sustainability focussed global
community; and a final chapter on dispute settlement and the associated issue of
compensation for breach of investment protection guarantees. Trends observed in
the regulation of BRIC outward FDI and the ways in which these are illustrative of

needed changes in international investment law, as generally evident in the text of
the MAIS, will be summarized in the final chapter.
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Fig. 1.2 Developing and Transition Economies FDI Outflows (2001-2011)
Source: UNCTAD 2012.



