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damage.'' Reckless conduct is treated in the same way,
such conduct, even though heedless, are compensatable as hay;
In Scott v Shepherd 12 for a joke, a person threw a | ighted

Squib g
of people in a covered market. In self defence the person pe;

i inciple of the case
\ quence.'® And thirdly, the very principle "
direct anﬁl:iqlcl:;lnth; ground that it was illogical and mu:olns;'ht'.:;;:
co“ca::ez;biljty to create liability i_n negligence but {o albej:j[it
‘ﬂil-lf: ]:r;'thit of recovery for that negligence. Rather, culp y
.; g;;h‘m.lld go hand in hand.*?
o i o 5-11
: d (No.1). Criticisms such as these provide _[helba?fgrf::;il.
i Pri\;y Council, on appeal from Australia. in 1;} Iuﬁd
n of mchm Dock & Engineering Co {Jd (’:l'"he Wagmm althe
.Ltfﬂ' ;ants carelessly discharged bunkering l'_‘lfll frDLl;] awtsa i H[:;mm‘
e bout two hundred yards away from the ¢ : i
L The ol i he tide to the claimants’ whart
| was carried by the ti : .
P T i being carried out by the
\ ] operalions were hg
thsupwgﬁédwme:adgfto l;'gnitc and the resulting f.irg mfdﬂ?iﬁse ‘:.lsz
i the wharl by fo
t damage to the : ; \
B et and on this footing the Privy
e amage by fire was not, an ‘
'l?lfhlzurllt;"::ndfnts z,m:re: not liable. I_l\was not arm:;gh “tl;;“ lt:lof:
5 direct canse of the damage il mat_damabe il
B i ingly, should not be followed. Visc
~od Re Polemis, accordingly, s
et

%,pmmcd why:

15 b id to show that the authority of Polemis has been ‘selvel,'e!y l:::zl:.e::
58 i : time to time been paid (o it. In their Lordships’ op e
i frm;l\m as good law. It is not probable that many ICﬂSSS v]v‘1 i
£ r":"fb‘ar t result, though it is hoped that the law _wnll [ l_::d“cq
mvthaar.aind;milrsncas:s Bl'least, palpable injustice willl‘tbe ?;Dtldﬁ;lr. l;(;r la 4 n} 3
l i ot i justice or morality tha
e Vfllh Cm;-r:::itnlldfwﬁcﬁfré::lt:cii some trivial foreseeable duma%i
e tEJr all cc:nsequences however unfor:s:‘ca_tbl(_: and hc:whelvct_
md e hableh m‘z\icl to be “direct’. It is a principle of civil Liability, a-yd Ji,d
:;t't::g \iﬁ':‘ic; }?ave no present relevance, that a n‘;an rnl.:tmh(fr:nc’r;s;l izz <
l o €5 is act. To deman :
h]ig(geﬁznpé‘?::? :: ruo?gﬁg:cc?t::tbc?SiTised order requires the observance
arule,

um standard of behaviour.”

Further, the risk of injury to somebody as a result o
foreseeable,

508  Direct consequences. In the case of unintended ¢
the classic case for many years was Re Polemis. The claimantg we
of a ship, the Thrasyvoulos, which was being unloaded in Casablan
employed by the charterers of the ship negligently knocked 5 plank e tri
where a quantity of benzipe was stored. Leakage had caused he Wy for
form, and a spark from the falling plank ignited the vapour and
which destroyed the ship. At trial it was held that the causing of th
ot reasonably have been anticipated from the falling of the plank,
small damage to the ship could have been contemplated. It wag held
of Appeal that the charterers of the vessel were liable to the OWners

of the ship, on the basis that this was the direct consequence of the
negligence.

509 Scrutton L.J, said that in de

damage was directly traceable to the negligent act and not dye ‘2 the ¢
of independent causes having no connection with the negligen act,
they could not avoid jts results. Once the act was negligent. ihe faet th
operation was not foreseen was immaterial, Applying  these pri
concluded that it wag negligent in discharging cargo to ¥ouk down th
it could easily cause some damage, either 10 workers, or cargo, or the
fact that it did directly produce an Unexpected result, a spark in an atm
petrol vapour which caused a fire, did not relieve the person who was
from the damage which his negligent act directly caused,

5-12
ult, following the decision in The Wagon Mound (No.1), the test for

i i i but foreseeability: a
o i negligence i3 not directness
aknl? l:lc;ug;sd:‘:;age gnfgthe kind that a reasonable person should have
th': time of the negligent act or omission in question,

id 5-13
pon Mound (No.2). The decision in TS'heanWagﬁn bﬂzﬂimtc; g:l’o;l il dig
1l litigat lting from the fire on Sydney har e
;E}Iﬂ;:;zgi;tﬁ?liseﬁd v %‘he Miller Steamship Co Pty (The Wagon Moun

5-10 Foreseeable consequences. The
criticised on a number of grounds. First, it was said 1o be lacking in au
the basis that precedents cited by the Court of Appeal did not su
decision.!® Second] Y, the direct consequence test was seen as inherently un
and difficult to apply: it would provoke a “war of epithets” about what

Goodhart, “The imaginary necktie and the rule in Re Palemis” (1952) 68 L.Q.R.
Y Lioodhart,

ioodh ; e 76 L.OQ.R. 567. i

s s o i Mt Polomis iasough Do ghd 1556 ult™ (1982)
e Davies,

" Emblen v Myers (1860) 6 H & N 54,

7 (1773) W B 892,

65 P C: i C CI.‘.." 962 25
388 PC' ayne P'uruziighl and remoteness of dan]ﬂge in s gllg n (l )
’ ofid i ¥ Sequehccs" (1922) 38 L.Q-R. 1 -

icy” 8.
Dias, “Remoteness of liability and legal policy” [1962] C.L.J. 17
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(No.2)" the claim was by the owners of two ships, the Corrimal and h
D, which were tied up at the wharf at the time of the fire. The claimag
different evidence about the fire danger, leading the trial Jjudge to oy
(i) reasonable people in the position of the officers of the Wagon Mg
regard the furnace oil as very difficult to ignite when on walter; (ji
given attention to the risk of fire, they would have regarded it as a pog
one which could become an actuality only in very exceptional circumg
(iii) they would have considered the chances of the required
circumstances happening while the oil remained spread on the harho
being remote. On these findings, the Judge concluded that the damg,
reasonably foreseeable and that the claim in negligence failed
Council, however, reversed his decision. Lord Reid identified a for

as a “real risk”, being “one which would occur to the mind of a re A50
in the position of the defendant’s servant and which he would not b :
far-fetched”.'® The instant risk satisfied this test and the question then w
if anything, the reasonable man would have done to counter it. There
advantage in or justification for allowing the oil to escape, the damage cq
easily have been prevented and in the circumstances, therefore, the ri
one that could be neglected. The defendants accordingly were Hab
damage to the plaintiff’s ships,

The Wagon Mound (No.2), then, concerns the degree of foreseeability s

can satisfy the test for remoteness of damage in The Wagon Mound (|
requirement that the risk be a “real risk™ as explained by Lord Reid

demanding one, but sometimes a risk may be held to be unforeseeabl ‘

sense and the damage (oo remote. \

(C) Application of the foresight test

General propositions. Although uncertainty is inherent in tie re:
inquiry, some general propositions are possible. The defendant s Jiable
damage of a kind that was reasonably foreseeable, given the scope of the
which he was in breach. And so long as the damage i o a kind i
reasonably foreseeable, it is not necessary that the precise fiechanism b
the damage was caused was foreseeable. Again, the wrongdoer is
foreseeable damage even though its full extent may not have been cap
anticipation. In cases where the amount of the damage is exacerbated
claimant’s existing physical, mental or financial state, the defendant

claimant as he finds him and, once again, must pay the full amount o

damage.

'7[1967] 1 A.C. 617, PC; Dias, “Trouble on oiled waters: problems of The Wagan Mound

[1967] C.L.J. 62.
'8 Qverseas Tankship (UK) Lid v The Miller Steamship Co Pty (The Wagon Mound (No.2))
A.C. 617 at 643; The test also has been adopted in Australia: Wyong Shire Council v Shirt

C.L.R. 40, at 47-48, HCA; New South Wales v Fahy (2007) 81 ALJR. 1021, at [71, [78
[241], HCA,; but see the criticisms of Callinan and Heydon 1J. at [216]-[227].
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tions and their application in particular cases can be examined 5-16
.hadﬁ: (i) personal injuries, (i) damage to property, and (iii)

o htto 5-17
{ inf i ' e the courts have not sought to
' on of injury. Asa gungral rule t S
‘-mt;n different kinds of injury to the human body. If pusonag
e kind is foreseeable then the damage usua]]y will not be regardc; ‘
notwithstanding that the injury came about in some unfqreseeah ¢
"the‘ pan-icular form of personal injury was unexpected or unfore-

cate. The general rule is seen in operation in the 5-18
vtﬁrgotgevuut' Lords iﬁ Hughes v Lord Advocate."” Workerrﬁj
telecommunications equipment in Eclinbyrgh left an uncc)Y?;e
unded by a tent and guarded by red warning lamps lit by para fl;:].
sar-old 0oy entered the tent and caused one of the paraffin Iampg ltn:) fall
hole. Some paraffin escaped and vaporised, creating an explosive
i was detonated by the naked light of Ehe lamp, and Ehe boy wag
wred in the explosion which followed. The defendants’ employees
«d to be in breach of a duty of care to slafeguard the boy agmnstllmury
‘famp, containing as it did a highly inflammable substance. L was
y foreseeable that if care was not taken he would be exposed to guury
"source. The argument that the way that the damage resulted, by an
ould not reasonably have been foreseen _and tk‘lat the damage was,
) too remole was rejected. Given that _injury from the larr!guwag
e, the accident in question “was but a variant of the foreseeable™™ an
red not that it may have arisen in an unforesecable manner.

v Turner Manufacturing Co Ltd. Hughes may be contrasted with 5-19
Turner Manufacturing Co Lid *' The defendants had two cauldrons in
"i:y‘s heat treatment room, in which they Sub_]&fltﬂd me:tal parts to heat
ing them in a hot molten solution. They provided suitable ccwersl g?r
drons, in order to conserve the heat, which had been made by reputa le
wrers from asbestos cement. Nobody had supposed that, if one of these
immersed in the cauldron, there would result any serious conse-
fact, a cover was accidentally knocked into tl'lq cauldron, 50 that it
the surface of the hot liquid, which erupted violently, causing lthe
sustain burns. It was accepted that there was a reas‘pnably fm:eseeal:!h?
o the claimant from the splashing of hot liquid if a foreign body struck lt;
t the claim nonetheless failed. The Court of Appeal held that, even 1

B inadvertent immersion of the cover was negligent, the defendants were not

cause the damage was not of such kind as could reasonably have been
n. The duty was to safeguard from splashes, but not the kind of

AC. 837, HL.
es v Lord Advocate [1963] A.C. 837 at 858, per Lord Pearson,
] 1 Q.B. 518, CA.
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i + causing him to lapse into severe anxiety and depression,
2 if,?;;d':ix yezu‘sgafter the i?!itiﬂl acc.iclcr}t, l‘u? committed suicide.
; ‘y;;iﬁng determination was whether the liability of t!w dcfendgnl
ﬂ%ja cuicide. Their Lordships held that the deceased’s depressive
n the direct and foreseeable consequence of the m::mdem fﬂl"Wthh
was responsible, and that his suicide, although his own deliberate

break the chain of causal consequences because it had been a direct
0 illness at a time when his capacity to make rf:'.asuned ]udgmgntg
ture had been impaired. In so deciding, Lord Bingham recognise

t necessary, applying Hughes, that it be shown that the _su.tc1'dg: was
:;ble where depression was a foreseeable consequence of the injuries
followed upon that depression. A tortfeasor who reasonably clfmld
occurrence of some damage did not have to foresee the precise lorm

; A ; of =gsi ight be so
of 14, and his friend jacked the boat up and attempted to repair it. W damage Fmght ke Sl:? e L?ﬁseﬂr “ﬁﬁngi g?px;m&;n rcgasonably
were doing this the jack slipped and the boat fell on the claimant, causing 'uﬂPf“"{Ct,abl'e W URIDEIREESEANY j
severe injury. At the trial the judge found that it was foreseeable that : ple, but suicide was nol.
would meddle with the boat in circumstances where they were at ris of
injury, and imposed liability on the defendant. On appeal, it was ¢
the defendant had been negligent in failing to remove the boat and
negligence had created a risk of injury from children climbing onto the b
suffering injury from rotten planking giving way. However, the Court of
allowed the appeal on the grounds that it was not reasonably foreseeable
boys would decide to play by working under the boat whilst it was pror
On further appeal to the House of Lords the decision of the trial ju
restored, Lord Hoffmann said that the defendant’s duty was to take such
was reasonable to see that the claimant was reasonably safe whilst he
defendant’s premises, and the question here was whether the injury
description which was reasonably foreseeable so as to lie within the scop
duty. The boys were likely to mimic behaviour of adults in the manner :
they played with the boat, and since it was reasonably foreseeable that
would suffer some injury from the negligent failure to remove ths
defendant was liable. The precise manner of the injury did noi ha

ve | intinoni different kinds of
foreseen. It was sufficient that there was a risk that childrer weuld meddle A court may also be prepared to dlst]ngmsh betweeg hﬁlg to pose a risk
the boat at the risk of some physical inj ury, but even then the defendant’s condudt may 90 e
e o of more than one kind. In Ogwo v Taylor,®® the defendant negligently

s : i et gt fded by
a fire in the roof of his house and the plaintiff, a fireman, was sca
ated by water poured on to the fire. It was held that the _defend:'mt
e that the plaintiff would be subject to the risks inherent in fighting
of which the risk of a scalding injury was certainly one.

unforeseeable explosion which actually occurred. Alternatively, the
to the claimant was too remote.

On occasion the courts have taken a similarly restrictive view,2 g
very easy to reconcile Doughty (or similar cases) with the decision in
in both, foreseeable personal injury came about in an unforeseeable
Privy Council has raised the question whether the distinction that wg
Doughty would commend itself to the courts today.”

Jolley v Sutton London Borough Council. The wider view is san
decision of the House of Lords in Jolley v Sutton London Borough ¢
boat was left abandoned in the grounds of a block of flats of which the
was the occupier. The boat deteriorated and became rotten. The claj

&

of injury. However, it may be that in some, rare, cases the
¥ -‘tiilf‘i;i‘:vﬁﬁateni!m:\::een different kinds of per:-:unal injury. ‘O‘nc OI:XWES
on alrzady adverted to is that between physical and mental injury. At the
= a» we have seen, a claimant seeking damages {-'f)r psycmlaul'lc injury
imary victim need show only that either form of injury wz?s
whereas in other cases the claimant must establish gpecmcally F!'ldl
injury was foreseeable.* In these latter cases the further Cl}“"_f““"ﬁ
ther particular forms of psychiatric injury may be treated as d1fiur§l1ll
In Pratley v Surrey County Council’" it was held that a foresecabi]a ris
yee of psychiatric injury arising at some time in the future li?m a
1e work overload did not include a risk of an immediate mental collapse

urt treated a particular form of mental injury as being different in kind
. mental collapse thus as loo remote.

Corr v IBC Vehicles Ltd. The approach taken by the House of Lo
Hughes was confirmed once again in Corr v IBC Vehicles Ltd.* An employ 55
the defendant suffered serious head injuries in an accident at work, fo
which he underwent lengthy reconstructive surgery. He then began to suff

f injury. If personal injury of some kind is foreseeable, it is no
| oti;le!tllefeﬁdamp:a claim that he could not have foreseen its extent. 'Su
“an employee to drive an unheated van for 500 miles m‘l‘n:fmncg1

exposed the employee to the risk of injury from cold and fatigue, Elnf
ded injury by frostbite even though this was an unusual conseguence o

** Tremain v Pike [1969] | W.L.R. 1556 (rarc disease caused by exposure of the claimant
with rats’ urine treated as different in kind from the effect of a rat bite or the consumptio
or drink contaminated by rats).
2 Artorney-General of the British Virgin Islands v Hartwell [2004] 1 W.L.R. 1273, [29],
M [2000] 1 WLR. 1082, HL; Williams, “Remoteness: some unexpected mischief” (3
L.Q.R. 30; Nolan, “Risks and wrongs—remoteness of damage in the House of Lords™ (

L. Rev. 101; and see Jebson v Ministry of Defence [2000] | W.L.R, 2055, CA (defendants
drunken claimant who fell from the back of army lorry, because his conduct was within U
type that ought to have been foreseen, ie that, unsupervised, he and his fellows would e
other in foolish acts).
M [2008] 1 A.C. B84,

2-116 o 2~154; and see further paras 5-31 to 5-33, below.
R, 159, CA: and see Rowe v McCartney [1976] 2 N.S.W.LR. 72, NSWCA.
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care for the safety of i el
000 0 e e e, Ao o action is somef ritish Titan Products Co Ltd,'* it was argued unsuccessfully that,
the statutory duty, the

statutory negligence® and it is said that negligence is conclusivey
Y p

v B ; : :
« facts of the case lay just outside the protection of the or) :
ht to take the statutory provisions into account in deciding negl-

12-02 Historicall : i |
2 ¥, health, safety and similar 1 islation L
dommant’asp‘uectl of this tort in practice, and lﬁsg lijnat:t?-tr'gctl:ﬂgl‘Shﬁgn"‘
ﬁcmg;;;;gzgcs ]E;\hlllty_ hs;s Justified it being included in aw:g,;hﬁ-'.
neg - Hncreasingly, however, litigation seekin he
gggﬁagi\:;l;m: Il;{,%;slum;niﬂno;ably in the fields of childgaéﬁszgtaasd
_ S€ of Lords. Such litigation has b

claimants, The trend appears to ref] ‘ o ol
: he tre ect a reluctance ¢ ;
pf action exists In respect of the more gene:rafeaso ggfai:;;t ::;,--

ses of breach of statutory duty must now be considered.

3 —CATEGORIES OF BREACH oF StaTuTory DuTy

and private law claims. By way of preliminary, it is important to 12-04
¢ - ) o 1 = ~] 37 - o ~fq H blic
welfare. At is ¢ i - tinction between private law claims for damqgea fmd actions in pu
e thlb_thapter Wil address gencral principles and the pely , of judicial review. Breach of a public law right itself gives rise to no
: | : ' ; r damages and, thus, a claim for damages must be based on a private law
; iali y ion, Public law rights are enforceable by judicial review.
made to specialist texts for a more detailed survey of the law relating o - actio g
P odern' Y Categories of liability arising out of breach of statutory duty in  12-05
i i Lxinis = identified by Lord Browne-Wilkinson in X (Minors) v
12-03 _ The existence of a statutory duty does not necessari ; i jw clfuims, were identified by Lor
his common law duty of care to empl “531““‘53“13' relieve ; re County Council as follows'":
X . A A F mployees although “ip
::,?g;]ii ‘:j" dl_ﬂg‘:““- ‘]f not impossible, to maintain fhat an‘:;g)lo :
with regulations had bee i . ‘
Statutory duty is likely to be highernth];;gilll‘sg cclgmﬂlo;oﬁmon ]? a.cﬁons based solely on the careless performance of a statutory duty in the
lt:i;?: ?:_,: ; br?.“"‘h of féatuml'y duty can succeed even Lhuu‘;'heg: oy " ghsence of any other common law right of action;
ne | i & @ #
indicate thatga‘llf;:rl:ﬁi] Nﬂl\(fertheless, the existence of a statuto  actions based on a common law duty of care arising either from the
upon in order to e‘:tabzri‘\gsn Q‘llght to f[lflve been foreseen and thus position of the statatory duty or from the performance of it;
: sh ne . P 7 : i :
gligence." But this is not invariably ¢ misfeasance in public office,'” i.e. the failure to exercise, or the excrcise
of, statutory powers either with the intention to injure the claimant or in

 the knowledge that the conduct was unlawful.

eqons for breach of duty simpliciter (i.e. irrespective of carelessness);

P :
m’};l:;‘ ;g.fﬁ;l-?" probably i.,l']BO d?riv:s from the fact that commonly in personal %,
PR st A cf:?é?p‘:; ;E;:'g an;;fé:%;nce aﬁ: made against the defendant whﬁ':h qf: N
) r ; sations of breaches of star .
found in Bullen & Leake & Jacol A AL
cob denty ] )
fleudtng.v, Curran et al. (4th edn, ZEIC;;TEMMIA\ o). o
e.g. X (Minors) v Bedy; :
1o v Bedfordshire CC [1995] 2 A.C. 633; Barrer v Enfiila LeT [1999)

ch of duty simpliciter. This comprises the case where the statement of 12-06
inst the defendant alleges a statutory duty, breach of it and damage. The
ples to be applied in determining whether such a cause of action exists are

Tep M(A Minor) v Newham LBC: | 7
. : C\; E‘ " N g 1
| "Lgr, (20001 3 WL R orern LBC: £ (4 Minor) v Dorser CC 19951 2%.0. 633; Pheps shed
! : . :
-8 :;g:g:.(?;ﬁm;rﬁ. gamn and Wright, Statutory Tores (2003) Sweet & Maxwell: ¢
(199100 Lo& g,m -0221);113:? ':.lr{?: BF“‘:H':}’- ;Liability in Tort for Breach nt:
LOR Eﬂ. 4 w Forms o th_: Tort of Breach of Statutory Du
EUOB) Sy qF of health and safety legislation, see Redgrave's Health and.
Franklin v Gramoph, &
| E(|954j Ay e Phone Co Lid [1948] | K.B. 542 558 per Somervell LI N.C
"Hall v Edinburch Ciry Council
; i il, 1999 ST i i
ﬁpseratu])::s Regulations 1992, See para, 12-24] Tbelz:':' S5 2 AR g0
0, where a local authority's liahiliey | i
| ! . Ity's liability under the Hous
] | ousing Act 1985 5,365
l:g :::;;ﬁp:c; ?jc;;psrz:réhm rwcim three storeys _in height or more, it \:ns he'l: ﬁﬁsﬂ" n 6] 1 Q.B. 545
oot 8 ity ofcare i (Cl_ ﬁr::;ﬂc:fi u_.':;:“dmun of two-storey houses: Ephrain v Newhan ] mfy‘ -pt at categorisation see Wolverhampion New Waterworks Co v Hawkesford
ity ity B g |:!|drl]]',||:ﬂ gixh;!!’:: I:g ;ir:a::%cupj? pn._wided‘), A good 1859) 6 C.B.(N.S.) 336 per Willes I. at 356. See further Ch.2, above, paras 2-284-2-336 gen-
:E:.-J:Z I;o;glt‘:la;;yf::gg Ihy claimants to establish the slundh;rﬁ ;Eat:ofnpzl:;:gy
4 I | k|
ool gy mr]\ulx‘g.ﬂ(l) of the Maniigement of Health and Safety at Work R

: basic proposition is that in the ordinary case a breach of siatutory duty does not,
f, give rise to any private law cause of action. However, a private law cause of
will arise if it can be shown, as a matier of construction of the statute, that the
duty was imposed for the protection of a limited class of the public and that
ent intended to confer on members of that class a private right of action for
h of the duty. There is no general rule by reference to which it can be decided
er a statute does create such a right of action but there are a number Of. indic:laturs.
the statute provides no other remedy for its breach and the Parliamentary intention (o

2 AC. 633, at 730. i
ussion of this tort, which is outside the scope of this work, see Clerk & Lindsell on Torts
, 2006) Ch.14 at para.14-56 onwards.
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css in performing a statutory duty gives a good cause of action only if

protect a limited class is shown, that indicates that there may be a privite
mstances are such as to raise a duty of care at common law.*!

since otherwise there is no method of securing the protection the
to confer, If the statute does provide some other means of enfor "Stamtg
normally indic_:ate that the statutory duty was intended .to be m:funr‘:.ﬁ:t-f:g)'1‘he i
T:d not by private right of action: see Cutler v Wandsweorth Stadium ;Jdia A
d v S}u"h’ Petroleum Co Ltd."” However, the mere existence of some
zx:‘r:::gct{s tm:r Slecessari]y decisive. It is still possible to shqwm[;a? 3
: ion lass i B
it remcd‘;r o : statute the protected class was intended by Parliamm‘

Carty v Croydon London Borough Council,? it was held that education

forming the statutory functions of local education authorities are
sional persons for whose negligence education authorities might be held
albeit on the facts negligence was not made out. When considering the
 of a public authority in negligence for performance of a statutory
on, Dyson L.J. quoted the summary of Hale L.J. in A. v Essex County

P,

e the question of a common law duty of care arises in the context of the statutory
ions of 4 public authority, there are three potential areas of inquiry: first, is whether
atter is justiciable at all or whether the statutory framework is such that Parliament
have intended to leave such decisions to the authorities, subject of course 1o the
iblic law supervision of the courts; second, whether even if justiciable, it involves the
se of a gauutory discretion which only gives rise to liability in tort if it is so
snable thi it falls outside the ambit of the discretion; third in any event whether
i fair. joct and reasonable in all the circumstances to impose such a duty of care. The

iCer.ons relevant to each of these issues overlap and it is not always possible to

v .ard and fast lines between them.”

:&1 ll;rrjn;:um*tzmt example of the latter type of statutory duty is the

- 0 t:i:d “;ork;rs by duties imposed on employers, breach of which gi
action for damages : % e } WHICH give

breach.'® ges notwithstanding the imposition of criminal sa

Accordingly, the question is al

gly, : wiys one of statutory constructior
Browne-Wilkinson went on to note that the cases where ar;rivatetl?ﬁ
for breach of sl“atutory duty had been held to arise were both l'unitedg
1n scope and did not extend to cases where a breach was alleged of a py

: 3

Careless performance of a statutory duty. This category includes mmenting on the second question, Dyson L.J. pointed out that discretion,

where the statement of case alleges a statutory duty and a “negligent”
it but does not a_Jlege that the defendant was under a colerminous Ea ”T
duty of care. This distinction with breach of duty simpliciter is impo g
formerly bee.p argued that the careless performance of a sfatum Pﬂd
itself a sufficient cause of action without the need to show a concurfv‘é; :
law duty. The House of Lords has concluded that this view is misiacen

somewhat protean word. [t connotes the exercise of judgment in making choices.
gense, most decisions involve the exercise of discretion ... rather than focus on
elusive question of whether the decision at issue involved the exercise of discretion,
preferable to look at the substance of the decision.”

at one end of the spectrum, in the field of special education, were decisions
were heavily influenced by policy and came close to being non-justiciable.
e other were decisions involving pure professional judgment and expertise
ation to individual children, where the court would only find negligence on
of the person who made the decision for which the authority may be
ously liable, if he or she had failed to act in accordance with a practice
led at the time as proper by a responsible body of persons of the same
sion or skill. He saw much to be said for the view that there should only
areas of potential enquiry where an issue arose whether a public authority
ligble for negligence in the performance of its statutory function. The first

'©11949] A.C. 398: breach of the Bettin i T2 '
] L. 398: g, and Lotteries Act 1934 5.1,72), int
:.;.md;ct of betting on racetracks, did not give a bookmaker therehy inj.ﬁrc;)d an;nr:itgtm
:1 z?“ é] :'-v Depgéy Gaverm;;'r of Parkhurst Prison Ex p. Hague [1992] | A.C. 58: per Lord

: ays be a matter for consideration whether the legislature imen('lm;l : ?
%‘itm: should be cu_nﬁ:m:d upon individuals in respect of l%rea:lms of the rele&\:::ﬂp ft:g?m‘y
o 202?;?;;; g;n:iilnr_p;:gmt?u was intended to protect certain individuals is not of it
¢ rights of action i i i 5
EI_J:E[I[&;RBI';]I‘& intended such conferment,” R
A.C, 173: breach of an Order in Council (whi ibi
. rdes ich prohibited the supply of
tl}]hud:fs;!a). intended to prevent trade with an unlawful regime, did not give mpgzwn uﬂ
: ;;mn;l:f L::Ezse f?tt action aguainst a rival who contravened the Order, The Order
nefit or protection of ;

Isupply ey pro of & particular class of persons, namely those ex
g , L. A
s E}‘H Lord Bmwne:“ﬁlkmson in X (Minors) v Bedfordshire County Council, n.14
; liwes v Lord Wimborne [1898] 2 Q.B. 402, See also Roe v Sheffield CC [2004] Q.
:: rclsét;cn to the statutory duties imposed on tramway operators under ss.25 and 28 of the

s:.-lt 0,8 private law cause of action could be maintained for breach of the duties to m
tails on a level with the surface of the road and to maintain and keep in good repair the
L'!" rails. (On the facts, no breach was made out.) ;

X (Minors) v Bedfordshire CC, n.14 above at 732,

linors) v Bedfordshire CC, n.14 above. The leading speech was given by Lord Browne-
s0n whose analysis of the relationship between statutory and private law duties remains
though the significance of the decision itself has been eroded: see Ch.2, para.2-286, above.
where no duty of care arose, see, e.g. Blake and Brooks v London Borough of Barking &
am [1999] PN.L.R. 171. See Bailey and Bowman, “Public Authority Negligence Revisited”
CLJ. 85 and Mullender, “Negligence, Public Authorities and Policy-Level Decisions”
116 LOR. 40,

5] 2 All ER. 517, CA.

| EC.R. 660 at [33].
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was whether the decision was Justiciable at all, The 5

classic three stage test from Caparo Industries v liable, may come into a relationship with the claimant that gives rise

econg -
Dickmean, 2 e

! E:Iri{ clas.es. wluch' May appear to support an action for the ¢x

: Oy power simpliciter, must be treated there i
suggested that confusion originated from a dic
v Pf‘c?prietc:r.s' of Bann Reservoir*s
Position where the defendant raised

Minors) v Bedfordshire County Council”® in the context of claims
fore wigh %p'uﬁlic authorities arising from the discharge by them of statutory
sthich. rea dt"j';nc%f {-“fd Black n the fields of child care and education, Lord Browne-Wilkinson
the exercise of Rt Was ‘ ed between cases where it is alleged that the authority owes a duty of

i€ of statutory Powerg ' manner in which it exercises a statutory discretion, and cases in which

o a common law claim: no su

: no such defence arises whe ' : . .
CRElARy st I o e Oiir}:;‘i ;11: :I xezlt Zf;t;re the pow, : care is alleged to arise from the er in which the statutory duty has
Codit 1y ¢ e T e 3 EAE00 Ry & Ltd,*” Lord Wilharte: Cimplemented in practice. So far as the former was concerned it had to be

n mind that the discretion had been conferred by Parliament upon the
ity and it was not for the courts to exercise it: only if the exercise of the
jon fell outside the statutory ambit could it give rise to a common law duty,
then no such duty could arise in relation to the taking of decisions
matters of policy, So far as the latter group were concerned the
of a duty of care at common law fell to be determined by reference to
in Capore Industries Ple v Dickman.

“It is now well settled that where P,

"It is nc arliament ‘ 8 directi
unl:l_l.u:almn has authorised the cons g et e

truction and use of an undertaking

ar iy not be a useful guide where the allegation is carelessness in the
orel cxercise of a statutory power. In such a case the court is more likely
eaamaach the existence of a duty of care by reference to the Hedley Byrne
steristics of responsibility and reliance.’® So, arguably, a duty of care was
a child already in care to place him for adoption, find suitable foster
and arrange his reintroduction to his mother.*® This was so even though
in negligence in the taking of a decision to exercise a statutory discretion
ing of a child into care) was likely to be not justiciable unless it was
unreasonable or involved the making of a policy decision involving the
ng of different public interests. In that latter case, acts done pursuant to,
exercise of the discretion could be found to be the subject of a duty of
even if some element of discretion was involved.

cing o special sense go ;
taming immunity from action, to

teasonable regard and care for the int

undertaker, as a condition of ob
conduct the operation with af
persons.”?®

agﬁdvg:gixismutm}: power can be invoked as g defence to an g

5€ constitute a nuisance, if the activi i

Moo L : activity authorised b
en gligently, such a defence wi 5

Wilkinson summarised the position as follows: 0 ey

duty i 5 : ‘ nors) v Bedfordshire County Council [1995] 2 A.C. 633 at 735, See, in the case of public

defendant to do or refrain té(;r':l LWD e L'hc Statutory requirement : :&;thcwﬁinna of Lord Woalf M.R.[in W f' The Home Office, The Times, March Id,t:; 997,

common law obligation: alternat; '5“;'8 a particular act may itself 1.2, para.2-294, above, Also S v Secretary of State for Health, The Times, March 11, 2002. A.

out the statutory d : atively, and perhaps more frequentl: CC [2004] 1 W.L.R. 1881, Ch.2, para.2-000 above (duty of care o prospective adopters
Ty duty, the defendant or the servants or agents for e statutory duty to provide information under the Adoption Agencies Regulations 1983). See

g i the case of dock workers working in the Liverpool Docks in the 19505 and 19605, Rice v

ry of State for Trade and Industry [2007] PLQ.R. P23, CA, para.12-16, below where the

fant was held potentially liable, as successor to the National Dock Labour Board, for injury

2 from the exposure of dock workers to asbestos,

Hors) v Bedfordshire CC |1995) 2 A.C. 633 at 735, n.31, above,

inors) v Bedfordshire CC [1995] 2 A.C. 633 at 730,

2 A.C. 605,

velion v North Cornwall DC [1997] 1 W.L.R. 570, CA, (environmental health officer neglipently

ing o exercise powers under the Food Safety Act 1990). See also Gaisford v Ministry of

itture, Fisheries and Food, The Times, July 19, 1996, CA. Harris v Evans, The Times, May 5,

CA; also Blake and Brooks v London Borough of Barking & Dagenham [1999] EN.L.R. 171

I, just or reasonable 1o impose a duty of care upon a local authority when stating its opinion

he price of a property in a notice served under 5125 of the Housing Act 1985). See also

der, (2000) L.Q.R. 40,

ett v Enfield London Borough Council [1999] 3 W.L.R. 79, HL.

*[1990] 2 A.C. 605.

See the 8th edn of (hi .
i s work for & summary of the competing authorities, at Ch.11, p
%(1878) 3 App.Cas. 430 at 455

.Cas. 55, 456.
7 [1981] A.C. 1001, <
*{1869) LR, 4 HL. 171,

[lgsll AC lm)l at Iﬂll, See also lﬂhfﬂﬂﬂd lire Cou, lv eV 1935 ISi
S Sh & Lilaf] H M( :) : "“

3;h¢ resinnyy ooy gligence of Public Authorities: The Divergent Vie :
"X (Minors) v Bedfordshire County Conncil [1995] 2 A.C. 633 a1 734 ‘
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In Stovin v Wise,"” Lord Hoffmann said that, in making the dege

whether the Caparo tests are satisfied, the poli cy. Of tiis atsgiia ide him with accommodation, was struck out because the statute did

a private law right of action. In Gorringe v Calderdale Metropolitan
“Whether a statutory duty gives rise 10 a private cause of getian s Council,”® the House pf Lords reje:;lad a claim that .39 of the
construction (see R. v Deputy Gavernor of Parkhurst ,;d'mnf’&&cu;n b - ¢ Act 1980 elevated a highway authority’s duty of care to a sufficient
an examination of the policy of the statute to decide whether i{&aﬁ to claim that ar:j opﬁssll;n 50 '_I:r?tyi.de mgu:lagc CJ’“Et‘t“md a brez;:_ch of duty

law, In so doing Lord Hoffmann adopted the concepl of a “larget

a l:]gh[ of compensation for the breach. Whether it can be relied i e
cxistence of a common law duty of care is not exactly a quesﬁ(',-’,?'"‘ : s pamely one which did no more than require the authority to exercise its

;ifﬁ;lse' ‘Lhe cause uf‘z‘u:non does not arise out of the statute itself. Bu fha ‘{n the manner that it considers is appropriate, which could not be
e is nevertheless a crucial factor in the decision, " as owing specific duties to individuals. It formed part of the body of
. = : w and, as such, could only be enforced by procedures and remedies
;l;hui:;l slnl)ughwi:){ Elmllhnmy owed no private law d_uty to road users ¢ for enforcing public law duties.

prove visibility at a dangerous intersection where the ¢l
defendant hlad collided. The minimum preconditions for basi e-‘
upon the existence of a statutory power in respect of an omiss; -1
power were that, in the circumstances, it would have been m(::l b
exercised it t_hus. in effect, creating a public law duty to act anda ff:n i
:L;L exceptional _gT:ounds for holding that the policy of the s.tatutg ;
Cige‘; L? compensation on those suffering a loss if the power

e other hand, in Rice v Secretary of State for Trade and Industry,” it was
duty of care was owed by the National Dock Labour Board, a statutory
y some responsibility for the health and safety of dock workers from
nwards, towards egistered dock workers in relation to their health and
¢ workersalleged exposure to asbestos when unloading hessian sacks

1 vestels-in the course of their employment in the Liverpool docks. It
Jd that. nctwithstanding that the relationship between the Board and the
kars was not strictly that of employer/employee it was fair, just and
‘= 1o impose the suggested duty. The Board knew or ought to have
! the risks associated with unloading asbestos. The policy of the statute
created the Board could only be seen as enabling such a relationship as
ead to the imposition of a common law duty of care. The duty was a
: one requiring the Board to protect individual employees from a known
, risk to their health. The scope of the duty was for later determina-

Subsequently, by way of example, i i

3 1ple, it has been held that it would ne
or rgasonablc to impose a duty of care upon a district health aﬁ«.m
services authontly parallel to their statutory duty to provide aftercare
any person previously detained in hospital under statutory powers an
discharged into the community.*' It was said:

L

“We find it difficult to suppose that Parli i
. t difficult ament intended 1o create such aj
wide-ranging liability for breaches of respongsibility under section lcl?a:

is nature apply alike to those engaged as professionals as well as those

services in many disciplines,”2 lly, in relation to the common law duty and its interaction with a public

tatutory duties, there can be rare situations in which a private law duty
hich requires the performance of, say, a statutory discretion. Such
ons are not likely to arise often precisely because a breach will arise only

can be said that the discretion was not exercised, in circumstances where
d have been, consistently with full performance of the public law functions
e body which owed the duty.®

\

Thus no common law duty of care was owed to provi e
of a c_laimam who, albeit unwell, lived at home l:':am;1 C\[:hfr?::qijf&@
authority were obliged to assess pursuant to .29 of the Nationul .As ;
19.48 and 5.2 of the Chronically Sick and Disabled Persons A '
O'Rourke v Camden London Borough Council,* a claim for da

h whom a public authority discharges its statutory duty, also stands to be

on the usual principles. In the case of professional persons, such an
ity would ordinarily be liable if the professional to whom performance of
tory duty is delegated, or through whom it is performed, fails to exercise

7 [1996] A.C. 923.

*#11992] 1 A.C. 58 at 170; followed by Wright J. in !
P69 in the course of ajuc'iglmcnl dismis?;ing ag claim aﬁ:—::‘vn‘;? ﬁﬁﬁg’g’ﬁdﬂnﬂ:ﬁ!ﬁ -‘
?ufnrffh ot 5.2 of the Ministry of Health Act 1919, the statute by which it was cil
diany ..?cd. [I?QB} PLQ.R. P226, CA: see further para.12-46, below

Stavin v Wise [1996] A.C. 923 at 952, W
‘:“‘ .S‘!m-ifa v Wise [1996] A.C. 923 at 053,

* Clunis v Camden & Islingron HA [1998] Q.B. 978, concerned with 5117 of the Menta
11933. See also Hopkins, “Ex turpi causa and mental disorder” [1998] C.L.J. 444,
per Beldam L.J., Clunis v Camden & Islingron HA [1998] Q.B. 978 at 913. See Jones,
mentally disordered patient: who cares?” (1998) PN, 99. T

2 Sandford v Waltham Forvest LBC [2
o by [2008] EWHC 1106, Q.B., para.12-25, below,

4 L WL.R. 1057, HL. See Howarth, “Public authority non-liability: spinning out of control?”,
63 C.L.J. 546; Morgan, “Slowing the expansion of public authorities” liability™, [2005] 121

ribed by Woolf L.C.J. in Larner v Solihull MBC [2001] PLQ.R. P17, CA, 2 decision on the
pproved in Gorringe.
ELQR, P23, CA.

he judgment of May L.J. at [44].
v Surrey CC [2010] EWCA Civ 286, CA. See Ch.2, para.2-293, above.
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