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Cap 57: Emplayment Ordinance

Application for certificate of exemption
Anapplication for exemption must be made in the prescribed form to the Commissingen
for Labout who may grant exemption to an employment agency if he is satisfied ;hm._
is non-profit making and should, in the public interest, be so exempred.

Section 55 Withdrawal of exemption

(1) The Commissioner may, at any time, withdraw an exemption granted uqdm:
8.54 if he is satisfied that the employment agency has ceased to be non-profit mﬂk‘"ﬁ
or should not be so exempted in the public interest. '

(2) Without prejudice to the generality of subs.(1), the grounds on which the
Commissioner may withdraw an exemption shall include mutatis mutandis tha
grounds contained in 5.53(1) on which he may refuse to issue or renew a licence r,m
revoke a licence.

(3)  Where the Commissioner withdraws his exemption from any person under
subs.(1) he shall notify such person in writing of the grounds for such withdrawal.

(4)  The holder of a certificate of exemption shall, within 14 days after he is notj
fied under subs.(3) of the withdrawal of the Commissioner’s exemption, deliver the
certificate of exemption, and every copy thereof, to the Commissioner.

(5) No appeal shall lie under this Part against the decision of the Commissioner

to withdraw an exemption granted to an employment agency.

COMMENTARY

Enactment history
This section was replaced by 5.2 of the Employment (Amendment) Oidinance 1973,

Withdrawal of exemption granted under previous Secticn 54°of the Ordinance
Section 55 of the Ordinance empowers the Commissioner wf Labour to withdraw ot
revoke an exemption of requiring an agency licence previously pranted if he is satisfied
that the employment agency has ceased to be non-profit making ot should not be sa
cxempted in the public interest.

Section 55(4) states that the holder of a certificate of exemption must, within 14 days
after the holder is notified of the withdrawal of the exemption, to return the certificate
back to the Commissioner,

Section 55(5) states such revocation or withdrawal of the exemption is not alppcﬂﬁm?
as that this no appeal shall lie against the decision of the Commissioner to withdraw an
exemption granted to an employment agency. The penalty for failure to return certificate.
of exemption after withdrawal ot revocation of such exemption upon conviction 18
fine of HIK §10,000.00.
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~ umployment agency concerned. (Amended 28 of 1992 5.5)
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| gﬁﬁon 56 Maintenance and delivery to the Commissioner of prescribed reg-

isters, records and returns

(1) A licensee shall;
(a) maintain a record of:
(i) all job applicants registered with his employment agency; and
(ii) job applicants who, at the time of registration, were not residents
of Hong Kong and who were placed in employment in Hong
Kong by his employment agency,
containing the person’s name, address, Hong Kong ldentity Card num-
ber or, in the case of a non-resident, passport number and citizenship,
fee and commission received, date of employment and name and ad-
dress of employer; and (Replaced 28 of 1992 5.5)
(b) keep such records available for inspection at the place of business of the em-
ployment agency by the Commissioner, or by any public officer authorised
by him in that behalf, at all reasonable times. (Amended 28 of 1992 5.5)

(2) Adicensee shall, within such time as may be prescribed, deliver to the Com-

‘missioncr such returns in respect of the employment agency as may be prescribed.

{31 The records referred to in subs.(1) shall be retained by the licensee for a
peniod of not less than 12 months after the expiration of each accounting year of the

S

COMMENTARY

Enactment history

This section was replaced by 8.2 of the Employment (Amendment) Ordinance 1973,

Subsection 1(a) was teplaced, and subss l(b) and 3 were amended by 55 of the
Employment (Amendment) Ordinance 1992,

Definition of “Public officer”

“Public officer” is defined by 5.3 of the Interpretation and General Clauses Ordinance
(Cap.1) as any person holding an office of emolument under the Government, whether
such office he permanent or temporary, Furthermore, a “public servant” is deemed to
be the “cmployee” of a public body. See N Siv Chaw » HKSAR (2000) 3 HKCFAR 62,

Maintenance of Records

Seetion 56 of the Ordinance states that the agency must maintain a tecord of the
particulars of all job applicants and every person who registers with the employment
gency for employment. The records kepr should be remined for a period of not
less than 12 months after the expiration of cach accounting year of the employment
rency concerned: Regardless of whether the job applicant is in Hong Kong or not, the
employment agency shall maintain records in compliance with the said provision.
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The records Iu.'pr and maintained Ly the t:rnpluymc.nr agency should contain the persons:
(1) name and all aliases; (if) current addressor place of residence; (i) Hong Ko
[dentity Card number or in the case of a non-resident, passport number and citizcnship,
(iv) fee and commission received; (v) date of employment; and (vi) name and ﬂddn:s;
of employer,

If the collection of the above personal data is for the purpose of complying with the
Employment Ordinance, it would not constitute a breach of the Personal Data (Pfi\f:-lr.y)
Ordinance. However, in collecting, holding, processing and using job applicangs’
personal data, licensee must comply with the Data Protection Principles of the P(_lrg(_)n;_l
Data (Privacy) Ordinance.

All such records must be made available for inspection by the Commissioner of Laboug
ot any public officer authotized by him at all times at the place of business of the
employiment agency.

The penalty for the failure to maintain such records upon conviction is a fine of
HE$10,000.00.

Section 57 Prohibited acts in respect of employment agencies

A licensee shall not, directly or indirectly:
(a) receive from any person on account of having obtained, or in connec-
tion with obtaining or seeking to obtain, employment for that person:
(i) any reward of any kind; or
(i) any payment or other advantage in respect of expenses or other
wise, except the prescribed commission; (Replaced 87 of 1975
5.2. Amended 28 of 1992 5.6)

(b) share with any person, other than another licensee or a bona fide ;artner
or shareholder in his employment agency, the prescribad commission
which he is permitted to charge and receive; or (Amended 87 of 1975
5.2; 28 of 1992 5.6)

(c) enter, excepl with the written permission of the Cowamissioner, into an
agreement, express or implied, with any employer wherehy:

(i) the employer undertakes to employ only persons who seek em-
ployment through the licensee’s employment agency; and

(ii) the licensee agrees to pay or give to the employer some form of
material benefit,

COMMENTARY

Enactment history
This section was replaced by 5.2 of the Emplayment (Amendment) Ordinance 1973,

Subsection 1(a) was replaced by 5.2 of the Employment (Amendment) Ordinance 1975,
and amended by 5.6 of the Employment (Amendment) Ordinance 1992,
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guhsection 1(b) was amended by both .2 of the Employment (Amendment) Ordinance
1975 and 5.6 of the Employment (Amendment) Ordinance 1992,

Definition of “Person”

This is stated by 83 of the Interpretation and General Clauses Ordinance (Cap.l) 1o
include any public body and any body of persons, corporate or unincorporate, and this
definition shall apply notwithstanding that the word “person” occurs in 4 provision
creating or rclnting toy an offence or for the recovery of any fine or cmnptnsaﬂun.

Definition of “Partner”
“pPartner” is defined by .3 of the Partnership Ordinance (Cap.38) as follows:
(1 Partnership is the relation which subsists between petsons cartying on a business
in common with a view of profit.
(2)  But the relation between members of any company or association which is:
(a) registered as a company under any Ordinance relatng to the registration of
joit-ztock companies; or
(b) (fermed or incorporated by or in pursuance of any other Ordinance, or any
enactment of instrument,
is fiot a partiership within the meaning of this Ordinance.

“rohibited acts in respect of employment agencies

An u]'[]')lq").‘fn'](_‘:['”' agency miust not b\,‘ any 1means: fl) receive from a il'.rIJ -.1p|.*-]ic.‘m1t. in
eonnection with obtaining employment for him/her, any fees or reward (excepr the
preseribed commission); (i) share with any petson, other than another licensee or a
partnet or shareholder in his/her employment agency, the preseribed commission; or
(iii) enter into, except with the written permission of the Commissioner for Labour,
into an agreement, express or implied, with an employer whereby the employer
undertakes to employ only persons who seek employment through the licensee’s
employment agency; and (iv) the licensee agrees to pay or give to the employer some
form of material benefit.

Maximum commission allowed

Section 57 of Ordinance and in conjunction with Regulation 10(2) of the Employment
Agency Regulations prescribes that the mazimum commission which may be received
by an employment agency from a job applicant shall be an amount wef exceeding a sum
equal to fen percent of the first month’s wages received by such person after he/she has
been placed in employment by the employment agency. It is illegal for an employment
ageney to teceive from a job applicant, in connection with obtaining employment
for him/her, any reward or payment in respect of expenses or otherwise, except the
prescribed commission. The employment agency can only receive commission from the
joh applicant only affer they have received their first month’s salary. Tt is illegal for any
agency to receive commission before the job applicants receive their first month’s salary,

Overcharging commission is a serious offence and the Commissioner of Labour
does not look favorably on any agency that commits this offence, If an employment
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agency is convicted of this affence, the Commissioner will refuse to renew op evert

revoke an agency's licence.

As a word of caution when dealing with foreipn domestic helpers and 1o avojd any

misunderstanding, employment agencies should not get involved in the financial Matters
atter

berween the foreign domestic helper and overseas employment ageney or loan firm
which should be dealt with by themselves directly. Also, employment agencies g}m{
not request the employers to deduct wages from their helpets for repaying debts c)\#ed
to overseas employment agencies ot loan firms, An employer who makes unlasefyl
deducrion from wages of an employee commits an offerce under the Ordinance ,‘5.
criminally liable to a maximum fine of HK $100,000 and imprisonment for one yeat,

Section 58  Inspection of places of business licensed or exempted employment
agencies

The Commissioner, and any public officer authorised by him in that behalf may:

{a) enter and inspect without a warrant at any reasonable time the place of busj-
ness of an employment agency;

(b) require the production of, inspect, examine or take copics of any record or
other document relating to an employment agency; (Amended 28 of 1992 5.7)

(¢) require any person who operates, manages or assists in the management of an
employment agency to furnish such information or particulars relating to the employ-
ment agency as he may specify; and

(d) make such other enquirics from any other person connected or associated
with the employment agency as he thinks fit.

COMMENTARY

Enactment history
This section was replaced by 5.2 of the Employment (Amendiméns) Ordinance 1973,

Part (b) was amended by 5.7 of the Employment (Amendment) Ordinance 1992,

Definition of “Public officer”

“Public officer” is defined by 5.3 of the Interpretation and General Clanses Ordinance
(Cap.1) a5 any person holding an office of emolument under the Government, whether
such affice be permanent or temporaty, Furthermore, g *public servant” is deemed ro
be the “employee” of a public hody (Ne Siv Chan p HKSAR (2000) 3 HKCFAR 62).

Definition of “Document™

“Document™ is defined by 5.3 of the lnterpretation and General Clauses Ordinance
(Cap.1) as being any publication and any matter written, expressed or described upon
any substance by means of letters, characters, figures or marks, or by more than one aof
these means.
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Authority of the Commissioner for Labour

Section 58 of the Ordinance authorizes the Commissioner of Labout and any public
afficer authorized by him to: (i) entet and inspect or search without a warrant at
any reasonable time the place of business of an employment agency; (1) require any
person asse ciated with an employment ageney to furnish information telating to the
employment agency; and (iii) to seize, detain ot remove any article, register, record
or other document which may be evidence of an offence under this part of the
Ordinance,

|1 connection with any inquiry or inspection, no person shall furnish ro the Commissioner
or any public officer any information which he/she knows or reasonably ought t know

to be false or misleading in any material particular.

Any contravention of this and other provisions is punishable upon conviction by a fine
of HK $50,000,00.

Section 59 Favestigation of suspected offences

(1) f sie Commissioner, any public officer authorised by him in that behalf or
any yoiice officer not below the rank of inspector suspects on reasonable grounds that
fhre is in any premises or place evidence of an offence under this Part he may:

(a) enter and search without a warrant any such premises (other than do-
mestic premises) at any reasonable time; and

(b) require the production of, seize, detain and remove any article, record
or other document which may be evidence of an offence under this Part,
(Amended 28 of 1992 5.7)

(2) A magistrate may, if he is satisfied by information on oath that there may be
found in any domestic premises any evidence of an offence under this Part, issue a
warrant authorising the Commissioner, any public officer authorised in that behalf by
the Commissioner or any police officer not below the rank of inspector to enter and
search the domestic premises at any reasonable time.

(3) (Repealed 24 of 19885.2)

COMMENTARY

Enactment history
This section was replaced by .2 of the Employment (Amendment) Ordinance 1973.

Subsection 1(b) was amended by 5.7 of the Employment (Amendment) Ordinance 1992,
Subsection 3 was repealed by 5.2 of the Employment (Amendment) Ordinance 1998,
Definition of “Public officer”

“Public officer” is defined by 5.3 of the Interpretation and General Clauses Ordinance

(Cap.1) as any person holding an office of emolument under the Government, whether
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Cap. 509 Occupational Sufety and Health Ordinanee

any plant or substance keptat the premises are safe and without risk to the healely
person working on the premises, even it they are not directly employed on that pr
and so far as is reasonably practicable."! Any failure of an occupier to discharge 4
duty will incur the same penalty described above as applicable to employers,

Furthermore, employees have a duty to “co-operate” with their emplover to ensure
any requirement imposed in the interests of safety and health is complied with, 35
as the more garden-variety duty to take care for the safety and health of persong
the employee’s workplace who might be affected by the employee’s acts ot omigsj
Notably, the employee will be subject to similar punishments under the Ordinance as ¢

employer or the occupier.

Note also that “occupational safety officers” are appointed by the Chief Executive up
519 to administer and enforce the Ordinance (as well as the Factories and Ind '
Undertakings Ordinance (Cap.59)). These officers have the power to enter pre

where a workplace is located," and to seize articles, run tests, take photograph

samples, and to request information having entered the workplace” It is an offence 1
obstruct an occupational safety officer in the performance of his duties.

[f a “workplace” is found to be in contravention of either this Ordinance op

Factories and Industrial Undertakings Ordinance (Cap.59), the Commissioner

Lahour may issue improvement notices'” and suspension notices' against activity

may create an imminent hazard to employees. Failure to comply with an improvem

notice consfitutes an offence that is punishable by a fine of $200,000 and imprisonm; 0

for up to 12 months." Failure to comply with a suspension notice constitutes an offe 0

that is punishable by a fine of $500,000 and imprisonment for up to 12 months ! Q
Q

PART I
PRELIMINARY '

Section 1:  Short title

(1) This Ordinance may be cited as the Occupationa! Safety and Health
Ordinance.

(2) (Omitted as spent).

==

W Bee HKSAR ¢ China Ouerreas Building Construction Lad [2007) 2 HEKLRD 216, CFL, where the court Lljffll'ﬂﬂm‘l
henween the responsibiliies which it would assign 1o the employer who owns the premises whers the employees are.
warking, and an employer who is just the occupier of thar huilding;

" Oceupatonyl Safety and Health Ordinance (Cap509) 1,22,

Occupationd] Safety and Health Ordinance (Cap.509) 55,23 and 24,

" Oceupational Sufety and Health Ordinance (Cap.509) &.9.

" Oceuparional Safety and Health Ordinance (Cap.509) 510,

" Oceupational Safety and Health Ordinance (Cap.509) 5.9(5).

Oceupatonal Safety and Health Ordinance (Cap.509) 1.10(6).
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COMMENTARY

;{ﬁnactmcm history
This section was originally enacted by the Occupational Safety and Health Ordinance [OSHO1.01)
-j(()gp.ﬁll‘?) (39 of 1997), coming into force on 23 May 1997,

gummary of the Ordinance

Thﬂ Oeccupational Safety and Health Ordinance (OSHO) provides for the safety and  [OSHOL.02]
ealth protection to all employees in workplaces, both industrial and non-industrial. Tt is

Jasically an enabling ordinance setting out requirements in general terms,

This ordinance covers almost all workplaces - places where employees work, In addition
to factories, construction sites and catering establishments, other places, such as offices,
‘lhbommri:s, shopping arcades, educational institutions also come under the ambit of
the law, However, there are a few exvepions, which include: (i) an aircraft or vessel in a
_publ.il' plucu; lipthe place uccupied by the driver of a land trAnsport vehicle when ir is
in a public plave (but other employees wotking in the vehicle are covered); (i) domestic
premises atowhich only domestic servants are employed; and (iv) places where only self-
empinyed persons work.

aection 2:  Purposes of Ordinance

The purposes of this Ordinance are as follows:

(a) toensure the safety and health of employees when they are at work;

(b) to prescribe measures that will contribute to making the workplaces of em-
ployees safer and healthier for them;

(e) to improve the safety and health standards applicable to certain hazardous
processes, plant and substances used or kept in workplaces;

(d) generally to improve the safety and health aspects of working environments
of employees.

COMMENTARY

Enactment history
This section was enacted by the Oceupational Safety and Health Ordinance 1997, [OSHO2.01]

Purpose of Ordinance to encourage occupational safety

Safety at work is a major concern in Hong Kong. Work related fatalities and injuries  [0SH02.02]
oecur at an alarming rate, despite various campaigns and programmes operared

by the Labour Department, The principal statutory mechanisms intended to

achieve safety at the wortkplace are the Occupational Safety and Health Ordinance

(OSHO), which applies to workplaces generally, and the Factories and Industrial
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Undertakings Ordinance (FIUQ), which has more ﬁpcciﬁﬁ application to induﬂﬂﬁ
undertakings such as construction sites, Extensive regulations have been made undes’
each, providing industry-specific standards in a wide range of LI.I‘lLlL‘l'I‘ﬂkingg._ These
otdinances and the regulations are enforced primarily by criminal sanction, while
a breach of their provisions will generally pive rise to a range of civil rem:diaﬁ"é
The Labour Department is responsible for enforcement, through inspections m&
prosecutions in addition to educational programmes, and has extensive powers Und.&l
the legislation to menitor, inspect and require cooperation of those responsible fm:
the worlkplace. '

As such, the Ordinance provides for the safety and health of employees, Its purpugg_g:
are very broadly defined: (i) to ensure the safety and health of employees when rhéi
are at work; (i) to preseribe measures that will contribute to making the workplaces
of employees safer and healthier for them; (iii) to improve the safety and health
standards applicable to certain hazardous processes, plant and substances used or kept
in workplaces; and (iv) to generally improve the safety and health aspects of working
environments of employees,

The Ordinance imposes these general duties on employers, occupiers of premises,
and employees regarding workplace safety. The regulations made under the Ordinance
provide for detailed requirements in relation to accident prevention, fire prevention,
working environment, workplace hygiene, first aid, manual handling opetation, and use
of display screen equipment

Section 3:  Interpretation

Remarks:
Adaptation amendments retroactively made—see 54 of 2000 s.3

(1) In this Ordinance, unless the context otherwise requires: “activiy™ (7% i)

includes operation and process;

“Appeal Board” (_Liff% 5 §) means the Administrative Appeals Bourd established
under 8.5 of the Administrative Appeals Board Ordinance (Capias2);

“bodily injury™ (5 i} {8 1} includes injury to health;

“Commissioner” (i {2 ) means the Commissioner for Labour;

“court” (¥4 4£) includes a magistrate;

“dangerous occurrence” (fiLii 91i#) means an occurrence of a kind specified in
Sch.1;

“domestic premises” ({E9BEFT) means premises occupied as a private dwelling;

“domestic servant” (3UHE( 1) has the same meaning as in the Employment Ordi=
nance (Cap.57);

“employee” ({ff El) means a natural person who works under a contract of employ-
ment or apprenticeship, but does not include a domestic servant;

“employer™ ({i ) means a person who employs natural persons under contracts of
employment or apprenticeship;

_Ciep.509: Qccupational Sufvty and Healdh Ordinance

—_—

sfunction” (HfE) includes a power and a duty;
sidentity card” (5 4} %) means an identity card issued under the Registration of Per-
sons Ordinance (Cap.177);
“improvement notice” (J{ 4 %18 %1% ) means a notice served under 5,9;
“pecupational safety officer” (I 3 % %= F 1) means a public officer designat-
cd as such under 5.20 or a person taken to be so designated because of that
section;
spccupier” (fli A ), in relation to any premises or workplace, includes a person
who has any degree of control over the premises or workplace and, in particular,
includes a person to whom subs.(3) or (6) applies;
soffence of strict liability” (%2 19T 47) means an offence in relation to the
prosecution of which it is not necessary for the prosecutor to prove:
(a) that the defendant did the act or omission constituting the offence inten-
tionally, knowingly or recklessly; or
(b) that the defendant had knowledge of any specific ingredient of the of-
wunce;

“person résponsible” (£ A ), in relation to a workplace, has the meaning given by
subs.(2);

Splant” ({34 ) includes machinery, equipment, appliances, furniture, furnish-
wgs and fittings;

“premises” (BZJIT) includes any vehicle and any public place, and also includes a part
of particular premises;

“public analyst” (23 4r #7 £1) means the Government Chemist, the Government Pa-
thologist or any analyst appointed in writing by the Chief Executive for the pur-
poses of this Ordinance; (Amended 54 of 2000 s.3)

“public place” (£ 511 /) means:

(a) any public street, pier or public garden, or

(b) the permanent way of a railway; or

(c) any part of the territorial sea or any publicly navigable waterway; or

(d) any part of the airspace above Hong Kong; or

(e) any other place to which people are entitled to have access whether with
or withoul payment;

“record” (#05%) includes information recorded in electronic form;

“regulation™ (M) means a regulation under this Ordinance;

“serious bodily injury” (il 1 SHE {555, in relation to a person, includes any badily
injury that results in the person’s admission at a hospital or clinic for treatment or
observalion;

“substance” (4% ) means a natural or artificial substance, whether in the form of a
solid, liquid, gas or vapour;

“suspension notice”™ (W45 T30 %1 %) means a notice served under 5.10;

“vessel” (Jifi) has the same meaning as in 8.2 of the Shipping and Port Control
Ordinance (Cap.313);

“work™ (_1_{f) means work as an employee;
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“workplace” ("I {|:}1 %) means any place where employees work, but does pot in-
clude any of the following:

(a) an aireraft or vessel when located in a public place;

(b) when a vehicle that is designed or used for the carriage of people, anj.
mals or goods is located in a public place, the seat or position normally
occupied by the driver of the vehicle;

(c) domestic premises at which the only employees are domestic servants:

(d) a place at which only self-employed persons work;

(e) any other place of a kind prescribed by a regulation for the purposes of
this paragraph;

“workplace code of practice” ( T {EHbE; T 4+ )) means a code of practice issued
under 5.40(1) and, if such a code has been amended, means the code as amended,
(2) For the purposes of this Ordinance, the person responsible for a workplace

is the employer of the employees who are employed to carry out work there, or if the

employer does not exercise any degree of control over the relevant part or aspect nf
the workplace, means the occupier of the workplace,

(3) For the purposes of this Ordinance, risks arising out of the activities of per-
sons at work are taken to include risks aftributable to the manner of conducting an
undertaking, risks attributable to the plant or substances used in connection with an
undertaking and risks attributable to the condition of premises so used.

(4) For the purposes of this Ordinance, a person is at work only during the time
when the person is actually at a workplace. However, a person is not to be regarded as
being at work at a workplace for those purposes when the person is being conveyed
as a passenger in a vehicle referred to in para (b) of the definition of “workplace” in
circumstances no different from those applicable to persons being so conveyed whe
are not at work at a workplace.

(5) A person who, under a lease or contract, has an obligation for:

(a) the maintenance or repair of premises; or

(b) the safety of; or the absence of risks to health arising from: the condition
or use of, any plant or substance located on premises 12 Leien to be an
occupier of the premises for the purposes of this O:divance.

(6) A person who, under a lease or coniract, has an obligation to provide, main-
tain or repair a means of access to, or egress from, premises is taken to be an occupier
of the premises for the purposes of this Ordinance.

(7)  Subsections (5) and (6) do not apply to persons in their capacity as occupiers
ol domestic premises.

COMMENTARY

Enactment history

This section was enacted by the Occupational Safery and Health Ordinance 1997, and it

was amended by 5.3 of the Adaptation of Laws (No. 7) Ordinance 2000.
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gection 5 of the “Administrative Appeals Board (Cap.442)” as referenced in the

definition of an “Appeal Board” reads as follows:

(1) There shall be-a board called the Administrative Appeals Board,

(2) The functions of the Board are to hear and determine any appeal duly made to the
Board,

(3) For the purpose of hearing any appeal the members of the Board shall comprise;

[OSHO3.02]

(2) the Chairman or a Deputy Chairman who shall preside; and
(h) 2 of the persons from the panel referred to in 5.6(2) as the Secretary may ap
point for that purpose,

Definition of “Ordinance”
“Ordinance™ is defined by 5.3 of the Interpretation and General Clauses Ordinance  [OSHO3.03]

(Cap.1) as meaning:

(1) any Ordinance enacted by the Legislative Council;

(b) any Ordinance adopted by virtue of art.160 of the Basic Law as a law of the Hong
long Snecial Administrative Region;

(€) any savsidiary legislation made under any such Ordinance except any such subsid-
iary lopislation which has pursuant to art.160 of the Basic Law been declared to be
iny contravention of the Basic Law; and

(4, _any provision or provisions of any such Ordinance or subsidiary legislation.

9

Definition of “Employee” under this Ordinance

In terms of this particular Ordinance, an “employee”™ means a natural person who works  [OSHO3.04]
under a contract of employment or apprenticeship, but does not include a domestic

Servant.

The difficulty for a universal definition of employee lies in the different interpretations

as .3 (&8 in ¢ related employment and labour ordinances o ok long Kong.
listed in the related loy tand lal din I Hong Kong,

According to Section 2(1) of the Employment Ordinance, an employee simply means
“an employee to whom, by virtue of s, this Ordinance applics”. Sccrion 4 then
stipulates that “this Ordinance applics ta every employee engaged under a contract of
employment ...

Section 2(1) of the Employment Ordinance defines a contract of ::mpln}'rm:m‘ as “'any
agreement ... whereby one person agrees to employ another and that other agrees
to serve his employer as an employee ,.."" None of these definitions helps clarify the
distinction berween employees and independent contracrors. Neither can assistance be
found in other important legislation for which the distinction is crucial, such as the
Employees Compensation Ordinance (Cap.282) where an “employee” is defined in its
5.2 as “any petson who has ... entered into or works under a contract of service .,.7,
The term ¥contract of service™ is not defined in the Ordinance, Similarly, Section 3 of
this Orrdinance defines an employee as “a natural person who works under a contract of

employment . .."

Since the legal concept of “employee” is not adequately defined in any of the legislation,
one must tutn to case law for guidance. Although the distinction is relevant in a wide

619




[OSHO3.05]

[OSHO3.06]

[OSHO3.07]

Caap. 509: Occupational Safety and Health Ovalinance

——

range of contexts, the principles for maldag the distinetion are the same, The dilemma

as defined in his

3

in this regard is that the Ordinance only applies to “employees’
Ordinance and in the related employment and labour ordinances.

With that said, for a person to be defined as an “employee® as applied in this Ordinatice
there must be some degree of employment continuity as required under the ]_me]uymen;
Ordinance and if there has been a break in the employment, proof of mutuality of
obligation may be necessary in addition to the other considerations. Sce Poon Chay N
v Yam St Chenng [2007] 1| HKLRD 951; see also Wong Ki v Shan Tak FElectrical Meihirtcal
and ir Conditioning Fngineering (Hong Kong) Co Lid (unrep., DCEC 835/2007, 74/ 2008,
[2009] HKEC 595).

Definition of “domestic servant™

A “domestic servant” Is defined by 52 of the Employment Ordinance (Cap.57) as
including a garden servant, chauffeur and hoat-hoy and any other personal servant of
a like class. A domestc servant is not considered an employee under the Employment
Ordinance and this Ordinance.

Definition of “Magistrate®

“Magistrate” is stated by 53 of the Interpretation and General Clauses Ordinanee
(Cap.1) to mean any person appointed to be a permanent or special magistrate under the
Magistrates Ordinance (Cap.227),

Definition of “work”

“Work™ is defined by 8.2 of the Employment Ordinance (Cap.57) as all remuneration,
earnings, allowances including  travelling allowances and attendance  allowanees,
attendanee bonus, commission, overtime pay, tips and service charges, howeve:
designated or ealeulated, eapable of being expressed in terms of money, payable t5an
employee in tespect of work done or to be done under his contract of employrhent, bue

does not include:

(a) the value of any accommaodation, education, food, fuel, light, mediza! cire or water
provided by the employer;
(b) any contribution paid by the employer on his own account to any retirement scheme;
(¢) any commission which is of a gratuitous nature ot which is payable only at the
diseretion of the employer;
{ca) any attendance allowance or attendance bonus which is of a graruitous natare of
which is payable only at the discretion of the employer;
(ch) any mravelling allowance which is of a non-recurrent nature;
(cc) any travelling allowance payable to the employee to defray acrual expenses incurted
by him by the nature of his employment;
(cd) the value of any travelling concession;
(d) anysum payable to the employee to defray special expenses incurred by him by the
nature of his employment;
(da) any end of year payment, or any proportion thereof, which is payable under
Part ITA;
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rratuity payable on completion or termination of a contract of employment;

or
(h any annual bonus, or any proportion thereof, which is of a gratuitous nature or

which is payable only at the discretion of the employer.

Definition of “workplace”

“Workplace” is defined, with certain exceptions, as any place where employees work”,
These exveptions to what a “workplace” is defined to be include: (i) an aircraft or vessel in
a public place; (i) the place occupied by the driver of a land transporevehicle when it is
in a public place (but other employees working in the vehicle are covered); (iil) domestic
premises at which only domestic servants are employed; or (iv) places where only self-

I;.‘.l'l.]l‘lh ))."L'l! PL‘I’.“il s wc:rk.

Definition of “Public officer™
This is defined hy 8.3 of the Interpretation and General Clauses Ordinance (Cap.1) as
any person holding an office of emolument under the Government, whether such oftice

be permanent or lemnporary.

Defirition of “Person®™

Thisweim is also defined by 8.3 of the Interpretation and General Clauses Ordinance
\Cap.1) and is said to include any public body and any body of persons, corporate or
unincorporate, and this definition shall apply norwithstanding that the word “person™
occurs in i provision creating or relating to an offence or for the recovery of any fine

OfF Cor lpﬂflﬁilllj( m.

Definition of “Offence”
“Offence” is stated by 5.3 of the Interpretation and General Clauses Ordinance (Cap.1)
to include any etime and any contravention or other breach of, or failure to comply with,

any provision of any law, for which a penalty is provided.

Definition of “Government”

According to 5.3 of the Interpretation and General Clauses Ordinance (Cap.l) states
that “government” means the Government of the Hong Kong Special Administrative
Regrion,

Definition of “Chief Executive”
According to 5.3 of the Interpretation and General Clauses Ordinance (Cap.1) states that
“Chief Executive” means:

(1) the Chief Exccutive of the Hong Kong Special Administrative Region;
()  a person for the time being assuming the duties of the Chief Executive according
to the provisions of art.53 of the Basic Law,

Definition of “Hong Kong”
“Hong Kong” means the Hong Kong Special Administrative Region pursuant to 5.3 of
the Interpretation and General Clauses Ordinance (Cap.1).
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