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Elements of a crime
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e that the defendant must &ga:.;,f have both committed
an actus reus (a guilty act) and have a mens rea (a guilty
mind) to be liable fzr@,cr‘i;ninal offence;

This chapter explains:

e that criminal offs@s are not normally committed by an
omission; r)‘

o the three m& forms of mens rea are intention,
recklessrwgy and negligence;

o the cg\c}ﬁne of transferred malice; and

[ ] tb{\requirement that the actus reus and mens rea of a
n@ne should usually both exist at the same point in

“time.
\Q\\.r
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Introduction

A person cannot usually be found guilty of a criminal offence unless two elements are
present: an actus reus, Latin for guilty act; and mens rea, Latin for guilty mind. Both.these
terms actually refer to more than just moral guilt, and each has a very specific. méaning,
which varies according to the crime, but the important thing to remember is that to be
guilty of an offence, an accused must not only have behaved in a particular way, but
must also usually have had a particular mental attitude to that behaviour."'The exception
to this rule is a small group of offences known as crimes of strict liability, which are
discussed in the next chapter.

The definition of a particular crime, either in statute or under common law, will con-
tain the required actus reus and mens rea for the offence. The prosecution has to prove
both of these elements so that the magistrates or jury are-satisfied beyond reasonable
doubt of their existence. If this is not done, the person will be acquitted, as in English law
all persons are presumed innocent until proven guilty =~Woe!mington v DPP (1935).

Actus reus -|- Mens rea — Criminal offence

Figure 1.1 Elements of an offence

Actus reus

An actus reus can consist of mare than just an act, it comprises all the elements of the
offence other than the state.oi mind of the defendant. Depending on the offence, this
may include the circumstances in which it was committed, and/or the consequences of
what was done. For example, the crime of rape requires unlawful sexual intercourse by a
man with a persor wichout their consent. The lack of consent is a surrounding circum-
stance which existsiindependently of the accused’s act.

Similarly, the same act may be part of the actus reus of different crimes, depending on
its consequences. Stabbing someone, for example, may form the actus reus of murder if
the victim dies, or of causing grievous bodily harm (GBH) if the victim survives; the
accused’s behaviour is the same in both cases, but the consequences of it dictate whether
the actus_reus of murder or GBH has been committed.

~ Conduct must be voluntary

If the accused is to be found guilty of a crime, his or her behaviour in committing the
actus reus must have been voluntary. Behaviour will usually only be considered involun-
tary where the accused was not in control of his or her own body (when the defence of
insanity or automatism may be available) or where there is extremely strong pressure
from someone else, such as a threat that the accused will be killed if he or she does not
commit a particular offence (when the defence of duress may be available).
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Some accidents may be viewed by the court as amounting to involuntary conduct that
does not give rise to criminal liability. However, in R v Brady (2006) the Court of Appeal
considered the case where a young man had drunk heavily and taken drugs and then sat
on a low railing on a balcony that overlooked a dance floor. He lost his balance-and fell,
breaking the neck of a dancer below who was subsequently wheelchair-bound: While the
fall was a tragic accident the Court of Appeal pointed to his earlier voluntary-conduct of
becoming heavily intoxicated and sitting precariously on the railing and considered that
this voluntary conduct was sufficient to be treated as having caused the injuries.

In a much criticised decision of R v Larsonneur (1933), a Frenchwoman was arrested
as an illegal immigrant by the authorities in Ireland and brought back to the UK in cus-
tody, where she was charged with being an alien illegally in the UK and convicted. This
is not what most of us would describe as acting voluntarily, but it apparently fitted the
courts’ definition at the time. It is probably stricter than a.decision would be today, but
it is important to realise that the courts do define ‘involuntary’ quite narrowly at times.

Types of actus reus

Crimes can be divided into three types, depending.orithe nature of their actus reus.

Action crimes

The actus reus here is simply an act, the-ctnsequences of that act being immaterial. For
example, perjury is committed wheneve: someone makes a statement which they do not
believe to be true while on oath. Whether or not that statement makes a difference to the
trial is not important to whethe: the offence of perjury has been committed.

State of affairs crimes

Here the actus reus cansists of circumstances, and sometimes consequences, but no acts
—they are ‘being’.ratkierthan ‘doing’ offences. The offence committed in R v Larsonneur
is an example cf tais; where the actus reus consisted of being a foreigner who had not
been given permission to come to Britain and was found in the country.

Result cximes

The actus reus of these is distinguished by the fact that the accused’s behaviour must pro-
duce a particular result — the most obvious being murder, where the accused’s act must
cause-the death of a human being.

Actus reus

Action Omission State of affairs

Figure 1.2 Actus reus
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Defendant’s

conduct — Victim’s death

Intervening event,
breaking the chain of
causation

Figure 1.3 Breaking the chain of causation

Causation

Result crimes raise the issue of causation: the result must be-proved to have been caused
by the defendant’s act. If the result is caused by an intervening act or event, which was
completely unconnected with the defendant’s act and‘which.could not have been fore-
seen, the defendant will not be liable. Where the result is catised by a combination of the
defendant’s act and the intervening act, and the ‘defeicait’s act remains a substantial
cause, then he or she will still be liable. Much of the case law on the issue of causation
has arisen in the context of murder, and therefaie this issue will be discussed in detail
in Chapter 3 on murder at p. 56. However, i” <hould be remembered that the issue of
causation is relevant to all result crimes.

Omissions

Criminal liability is rarely imposea for true omissions at common law, though there are
situations where a non-lawyer would consider that there has been an omission but in law it
will be treated as an act ara liability will be imposed. There are also situations where the
accused has a duty tc aci,.and in these cases there may be liability for a true omission.

Act or omission?

It must first be aecided whether in law you are dealing with an act or an omission. There
are three situations where this question arises: continuing acts, supervening faults and
euthanasia.

Continuing acts

The concept of a continuing act was used in Fagan v Metropolitan Police
Commissioner (1969) to allow what seemed to be an omission to be treated as an act.
Thé defendant was told by a police officer to park his car close to the kerb; he obeyed
the order, but in doing so he accidentally drove his car on to the constable’s foot. The
constable shouted, ‘Get off, you are on my foot.” The defendant replied, ‘Fuck you, you
can wait’, and turned off the ignition. He was convicted of assaulting the constable in the
execution of his duty. This offence requires an act; an omission is not sufficient. The
defendant appealed on the grounds that at the time he committed the act of driving on
to the officer’s foot, he lacked mens rea, and though he had mens rea when he refused
to remove the car, this was an omission, and the actus reus required an act. The appeal
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was dismissed, on the basis that driving on to the officer’s foot and staying there was ohe
single continuous act, rather than an act followed by an omission. So long as the defend-
ant had the mens rea at some point during that continuing act, he was liable.

The same principle was held to apply in Kaitamaki (1985). The accused was-charged
with rape, and his defence was that at the time when he penetrated the woman, he had
thought she was consenting. However, he did not withdraw when he realised that she
was not consenting. The court held that the actus reus of rape was a continuing act, and
so when Kaitamaki realised that his victim did not consent (and therefore formed the
necessary mens rea) the actus reus was still in progress.

Creating a dangerous situation

A person who is aware or ought to have been aware that he or she'has created a dangerous
situation and does nothing to prevent the relevant harm.©ccurring, may be criminally
liable, with the original act being treated as the actus reus of the crime. This area of law is
sometimes called the doctrine of supervening fault. In{practice this principle can impose
liability on defendants who do not have mens rea when they.commit the original act, but
do have it at the point when they fail to act to prevenf itz harm they have caused.

This was the case in R v Miller (1982). The Jdeiziidant was -
. . . \ . eople who create a

squatting in a building. He lay on a mattress, iit a cigarette  dangerous situation are
and fell asleep. Some time later, he-wok=2 up to find the ~ underadutyfoactto puta

. . . stop to that danger when
mattress on fire. Making no attempt *& put the fire out, he  they become aware of it.
simply moved into the next roor a"d went back to sleep.
The house suffered serious darmzge in the subsequent fire. Miller was convicted of arson.
As the fire was his fault, tha court was prepared to treat the actus reus of the offence as

being his original act of dvopping the cigarette.

Miller had crezted-a:subjective test, requiring defendants themselves to have realised
that they had <¢re2iad a dangerous situation before imposing a duty to act. But in the
more recent case of Evans (2009) the Court of Appeal laid down an objective test which
would be satisfied if defendants ought to have realised that they had created a danger-
ous situation:.In addition, it has been argued by Dennis Baker (2010) that Evans is
stretching.the Miller principle to cases where the defendant simply contributed to, rather
than created, the dangerous situation.

A rare example of the principle in Miller being applied by the courts is the case of
Director of Public Prosecutions v Santra-Bermudez (2003). A police officer had decided
to undertake a search of the defendant, as she suspected that he was a ticket tout.
Initially she had asked him to empty his pockets and in doing so he revealed that he was
in possession of some syringes without needles attached to them. The police officer asked
the defendant if he was in possession of any needles or sharp objects. He replied that
he was not. The police officer proceeded to put her hand into the defendant’s pocket
to continue the search when her finger was pricked by a hypodermic needle. When
challenged that he had said he was not in possession of any other sharp items, the
defendant shrugged his shoulders and smirked at the police officer. The defendant was
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subsequently found guilty of an assault occasioning actual bodily harm (discussed on
p. 152). This offence is defined as requiring the commission of an act, as opposed tolan
omission, but the appeal court applied the principles laid down in Miller. By informing
the police officer that he was not in possession of any sharp items or needles, the defend-
ant had created a dangerous situation; he was then under a duty to prevent the ‘harm
occurring. He had failed to carry out his duty by telling the police officer the truth.

A recent example of Miller being applied is R v Evans (2009). In that case-the appellant
was the elder half-sister of the victim. She had supplied the victim withtheroin and after
the victim had injected herself with the drug, the victim had shown signs of overdosing.
The appellant had recognised those signs but had been frightened. to call for medical
assistance in case she or the victim got into trouble. She therefore ‘put the victim to bed,
wiped water on her face to cool her and hoped that she would sleep it off. In the morning
the victim was dead. Following the case of R v Kennedy (No.*2) a prosecution for con-
structive manslaughter could not succeed because the requirement of causation would
not be satisfied. Instead the appellant was successfully prosecuted for gross negligence
manslaughter and her appeal dismissed. A duty to actwas found relying on the case of
Miller. The weakness in this approach is that it is easier to <onvict family members than
typical drug dealers where a drug user dies, which dots not effectively tackle the social
problem posed by drug dealing or reflect the persc.nal fault of the individuals involved.
Why protect drug dealers who only care about tii=ir financial profit and care nothing for
the misery caused by their trade, and criminaiise the family and friends who have main-
tained a close relationship with the drug uzer? While Evans deserved punishment, is a
manslaughter conviction disproportienate on these facts? It is arguable that she was
stupid rather than evil, and her leyei oiiiability should reflect this.

O

Euthanasia

Euthanasia is the name given to ttie sractice of helping severely ill people to die, either at their request, or
by taking the decision that life cuLncrt should be withdrawn when the person is no longer capable of mak-
ing that decision. In some countriesjeuthanasia is legal but, in this country, intentionally causing someone’s
death can constitute murder, even if carried out for the most compassionate reasons. However, in the light
of the case of Airedale National Health Service Trust v Bland (1993), liability will only be imposed in such
cases for a positive act, and the courts will sometimes say there was a mere omission when strictly speak-
ing there would appear'to have been an act, in order to avoid imposing criminal liability. The case con-
cerned Anthony Bland, who had been seriously injured in the Hillsborough football stadium disaster when
only 17. As a result he suffered irreversible brain damage, leaving him in a persistent vegetative state, with
no hope of recovery or improvement, though he was not actually brain-dead. His family and the health trust
responsible for his medical treatment wanted to turn off his life-support machine but, in order to ensure that
this did not¢make them liable for murder, they went to the High Court to seek a declaration that if they did
this they.would not be committing any criminal offence or civil wrong.

The(declaration was granted by the High Court, and upheld by the House of Lords. Since the House
was-acting in its civil capacity, strictly speaking the case is not binding on the criminal courts, but it is highly
persuasive. Part of the decision stated that turning off the life-support system should be viewed as an
omission, rather than an act. Lord Goff said:
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| agree that the doctor’s conduct in discontinuing life support can properly be categorised as an omission< It
is true that it may be difficult to describe what the doctor actually does as an omission, for example where he
takes some positive step to bring the life support to an end. But discontinuation of life support is, for present
purposes, no different from not initiating life support in the first place. In each case, the doctor is simply.allow-
ing his patient to die in the sense that he is desisting from taking a step which might, in certain circumstances,
prevent his patient from dying as a result of his pre-existing condition: and as a matter of generalprinciple an
omission such as this will not be unlawful unless it constitutes a breach of duty to the patient.

In this case, it was pointed out that there was no breach of duty, because it was no longer in Anthony
Bland’s interests to continue treatment as there was no hope of recovery.

The decision of Bland was found to conform with the European Convention on.Human Rights by the
High Court in NHS Trust A v M and NHS Trust B v H (2000). In particular, there was no violation of the right
to life protected by Art. 2 of the Convention. The High Court stated that the scope of Art. 2 was restricted
to positive acts, and did not apply to mere omissions.

Offences capable of being committed by émission

Where the conduct in question is genuinely an omission .and not one of the categories
just discussed, the next question is whether the particuiar offence can, in law, be com-
mitted by omission. This depends on the definiticn vi the offence. Some of the offences
have been defined always to require an act;.sene’'can be committed by either an act or
an omission. For example, murder and man<!aughter can be committed by omission, but
assault cannot (Fagan v Metropolitan Pci.ce Commissioner, above).

An example of the offence of murcer being committed by an omission is R v Gibbins
and Proctor (1918). In that case, 2721 and a woman were living together with the man'’s
daughter. They failed to give the child food and she died. The judge directed that they
were guilty of murder if they withheld food with intent to cause her grievous bodily
harm, as a result of which ste died. Their conviction was upheld by the Court of Appeal.

A duty to act

Where the offencu iv capable in law of being committed by an omission, it can only be
committed by a person who was under a duty to act (in other words, a duty not to com-
mit that omission)-"This is because English law places no general duty on people to help
each other or'save each other from harm. Thus, if a man sees a boy drowning in a lake,
it is arguable that under English criminal law the man is under no duty to save him, and
can walk/past without incurring criminal liability for the child’s subsequent death.

A duty’to act will only be imposed where there is some kind of relationship between
the.two people, and the closer the relationship the more likely it is that a duty to act will
exist/ So far the courts have recognised a range of relationships as giving rise to a duty
to.act, and other relationships may in the future be recognised as so doing.

Special relationship

Special relationships tend to be implied between members of the same family. An obvi-
ous example of a special relationship giving rise to a duty to act is that of parents to their
children. In R v Lowe (1973), a father failed to call a doctor when his nine-week-old baby
became ill. He had a duty to act, though on the facts he lacked the mens rea of an offence
partly because he was of low intelligence.

19
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In Evans (discussed on p. 18, where the drug user died from an overdose), as well as
the half-sister who supplied the drugs being found to have a duty to act under the Miller
principle, the mother was also found to have a duty to act because she had a ‘special
relationship” with her daughter. By failing to call an ambulance when her daughter
became unconscious she had breached that duty to act and was liable for manslaughter.

Voluntary acceptance of responsibility for another

People may choose to take on responsibility for another. They will then“have a duty to
act to protect that person if the person falls into difficulty. In Gibbins and Proctor, a
woman lived with a man who had a daughter from an earlier relationship. He paid the
woman money to buy food for the family. Sadly they did not feed the child, and the child
died of starvation. The woman was found to have voluntarily accepted responsibility for
the child and was liable, along with the child’s father, for murder.

KEY CASE

In R v Stone and Dobinson (1977), Stone’s sister,/Fanny 5
. . . . oo . eople may have a duty to
lived with him and his girlfriend, Dobinson. Fanny was  act to protect another when
mentally ill, and became very anxious about(puttiny on  fhey voluntarily assume

. . responsibility for them.
weight. She stopped eating properly and ‘kecame bed-
bound. Realising that she was ill, the defenda~t. had made
half-hearted and unsuccessful attempts.te-oet medical help and after several weeks she
died. The couple’s efforts were found to hcve been inadequate. The Court of Appeal said
that they had accepted responsibility ‘2! Fanny as her carers, and that once she became
bed bound the appellants were, in.th= circumstances, obliged either to summon help or
else to care for her themselve:."\s they had done neither, they were both found to be
liable for manslaughter.

Contract

A contract may/give-rise to a duty to act. This duty can extend not just for the benefit of
the parties to the contract, but also to those who are not party to the contract, but are
likely to be injured by failure to perform it. In R v Pittwood (1902), a gatekeeper of a rail-
way crossing‘opened the gate to let a car through, and then forgot to shut it when he
went off to.Junch. As a result, a haycart crossed the line while a train was approaching,
and was hit, causing the driver’s death. The gatekeeper was convicted of manslaughter.

Statute

Some pieces of legislation impose duties to act on individuals. For example, s. 1 of the
Children and Young Persons Act 1933 imposes a duty to provide for a child in one’s care.
Failure to do so constitutes an offence.

Defendant created a dangerous situation
Where a defendant has created a dangerous situation, they are under a duty to act to
remedy this. This duty is illustrated by the case of R v Miller, which is discussed at p. 17.
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Table 1.1 Duty to act

Existence of a duty to act Case authority ‘(/-
Special relationship R v Lowe
Voluntary acceptance of responsibility for another R v Stone and Dobinson
Contract R v Pittwood
Statute
Defendant created a dangerous situation R v Miller
Criticism

It will depend on the facts of each case whether the court is prepared to conclude that the
relationship is sufficiently close to justify criminal liability for a failure to act to protect a
victim. This approach has been heavily criticised by some academics, who argue that the
moral basis of the law is undermined by a situation which.allows people to ignore a drown-
ing child whom they could have easily saved, and incur'na’crirninal liability so long as they
are strangers. In some countries, legislation has created spozcial offences which impose lia-
bility on those who fail to take steps which could ke taken without any personal risk to
themselves in order to save another from deat'i 0. serious personal injury. The offence
created is not necessarily a homicide offence, hut it is an acknowledgement by the crim-
inal law that the individual should have taka» action in these circumstances. Photographers
involved in the death of Princess Diana were prosecuted for such an offence in France.

Termination of the duty
The duty to act will terminate wiien the special relationship ends, so a parent, for
example, probably stops having a duty to act once the child is grown up.

Mens rea

Mens rea is the vatin for ‘guilty mind” and traditionally refers to the state of mind of the
person committing the crime. The required mens rea varies depending on the offence,
but there are‘two main states of mind which separately or together can constitute the
necessary-mens rea of a criminal offence: intention and recklessness.

When/discussing mens rea, we often refer to the difference between subjective and
objectivetests. Put simply, a subjective test involves looking at what the actual defendant
was. thinking (or, in practice, what the magistrates or jury believe the defendant was
thinking), whereas an objective test considers what a reasonable person would have
thought in the defendant’s position. The courts today are showing a strong preference
for subjective tests for mens rea.

Intention

Intention is a subjective concept: a court is concerned purely with what the particular
defendant was intending at the time of the offence, and not what a reasonable person
would have intended in the same circumstances.

21
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To help comprehension of the legal meaning of intention, the concept can be divided
into two: direct intention and indirect intention. Where the consequence of an intention
is actually desired, it is called direct intent — where, for example, Ann shoots at Ben because
Ann wants to kill Ben. However, a jury is also entitled to find intention where a defendant
did not desire a result, but it is a virtually certain consequence of the act, and the accused
realises this and goes ahead anyway. This is called indirect intention (or.semetimes
oblique intention). An example might be where Ann throws a rock at Ben-through a
closed window, hoping to hit Ben on the head with it. Ann may not actively want the
window to smash, but knows that it will happen. Therefore, when Ann throws the rock
Ann intends to break the window as well as to hit Ben. It should be noted that Lord Steyn
suggested obiter, in the House of Lords judgment of R v Woollin (1998), that ‘intention’
did not necessarily have precisely the same meaning in every context in the criminal law.
He suggested that for some offences nothing less than purpose (direct intention) would
be sufficient. He gave a possible example as the case of Steane (1947) which concerned
the offence of assisting the enemy with intent to do so. Steane had given a broadcast for
the Nazis in order to save his family from being sent toconcentration camps. The
accused did not desire to help the Nazis and was found G ixe not guilty of the offence.

The developments in the law on intention have c¢me about as a result of murder
cases, and so we discuss intention more fully in«Chzntar 3.

Recklessness

In everyday language, recklessness mean: taking an unjustified risk. Its legal definition
has radically changed in recent years t'is now clear that it is a subjective form of mens
rea, so the focus is on what the clefendant was thinking. In 1981, in the case of MPC v
Caldwell, Lord Diplock create¢ a1 objective form of recklessness, but this was abolished
in 2003 by the case of R v \ia_s\nd another.

A subjective test

Following the House of Lords judgment of R v G and another, recklessness will always
be interpreted as requiring a subjective test. In that case, the House favoured the defini-
tion of recklessness.provided by the Law Commission’s Draft Criminal Code Bill in 1989:

A person acts recklessly . . . with respect to —

(i) a circumstance when he is aware of a risk that it exists or will exist;

(ii) a result when he is aware of a risk that it will occur;

and it’is, in the circumstances known to him, unreasonable to take the risk.

Defendants must always be aware of the risk in order to satisfy this test of recklessness.
In.addition, their conduct must have been unreasonable. It would appear that any level of
awareness of a risk will be sufficient, provided the court finds the risk taking unreasonable.

Until the case of R v G and another, the leading case on subjective recklessness was
R v Cunningham (1957). In R v Cunningham, the defendant broke a gas meter to steal
the money in it, and the gas seeped out into the house next door. Cunningham’s pro-
spective mother-in-law was sleeping there, and became so ill that her life was endangered.
Cunningham was charged under s. 23 of the Offences Against the Person Act 1861 with
‘maliciously administering a noxious thing so as to endanger life’.
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The Court of Appeal said that ‘maliciously’ meant intentionally or recklessly. They
defined recklessness as where: ‘the accused has foreseen that the particular kind of harm
might be done and yet has gone on to take the risk of it.” This is called a subjective test:
the accused must actually have had the required foresight. Cunningham would therefore
have been reckless if he realised there was a risk of the gas escaping and endangering
someone, and went ahead anyway. His conviction was in fact quashed because of a
misdirection at the trial.

In order to define recklessness, the House of Lords in R v G and another preferred to
use the words of the Law Commission’s Draft Criminal Code Bill (the Draft Code), rather
than its own earlier words in Cunningham. It is likely, therefore, in future that the Draft
Code’s definition will become the single definition of recklessness, and the phrasing in
Cunningham will no longer be used.

There are three main differences between the definition. of subjective recklessness
in the Draft Code, and the definition in Cunningham. First, the Cunningham test only
refers to taking risks as to a result and makes no mention of taking risks as to a circum-
stance. The Law Commission, in preparing its Draft. Code, Telt that this was a gap in the
law. It therefore expressly applies the test of recklessness o the taking of risks in relation
to a circumstance. Secondly, the Draft Code adds an additional restriction to a finding of
recklessness: the defendant’s risk taking must’have been ‘unreasonable’. To determine
whether the risk taking was unreasonable the/cauits will balance such factors as the seri-
ousness of the risk and the social value of the a:xfendant’s conduct. William Wilson (2003)
observes that: ‘Jumping a traffic light.’s likely to be deemed reckless if actuated by a
desire to get home quickly for tea bi:t not if the desire was to get a seriously ill person to
hospital.” Thirdly, the Cunningh:in: test for recklessness only requires foresight of the
type of harm that actually occuired. It is arguable that the Law Commission’s Draft Code
requires awareness of the risk that the actual damage caused might occur (see Davies
(2004) listed in the biblioaraphy).

In Booth v CPS (2096).the High Court applied R v G and another and interpreted it
as including where aperson, being aware of a risk, chooses to close their mind to that
risk. In that casc¢ the defendant had run onto a road without looking and caused damage
to a car as a result.)The High Court held that as the defendant was aware of the risks of
running into the road and, being aware of those risks, put them out of his mind, he was
reckless as to-the causing of damage to property and was liable.

Harm not Harm foreseen Harm foreseen Harm foreseen
foreseen as possible as probable as virtually
certain
A4 A4 \ 4 \ 4
No intention Reckless Reckless Jury entitled to
or recklessness find defendant
had intention

Figure 1.4 Foresight and mens rea
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In the tragic case of R v Brady (2006) where a young intoxicated man in a nightclub
fell from a balcony onto a dancer, breaking her neck, the man appealed against his con-
viction for causing a non-fatal offence against the person on the basis that the jury.had
been misdirected on the issue of mens rea. He argued that the jury should have been-told
that recklessness for the purposes of R v G and another required foresight of @n “obvi-
ous and significant risk’ of injury to another by his actions. This argument was. rejected
by the Court of Appeal which stated that foresight of some risk of harm was sufficient.

Caldwell recklessness abolished
In 1981, the case of Metropolitan Police Commission v Caldwell.created a new and
much wider test for recklessness. Caldwell was an ex-employee of.a hotel and nursed a
grudge against its owner. He started a fire at the hotel, which caused some damage, and
was charged with arson. This offence is defined in the Criminal Damage Act 1971 as
requiring either recklessness or intention.

On the facts, there was no intention and, on the issue, of recklessness, Lord Diplock
stated that the definition of recklessness in Cunningham was tao narrow for the Criminal
Damage Act 1971. For that Act, he said, recklessness :irould not only include the
Cunningham meaning, but also go further. He'said that a person was reckless as to
whether any property would be destroyed or damaved if:

1 he does an act which in fact creates an obvio::s risk that property would be destroyed
or damaged; and

2 when he does the act he either hasric.-given any thought to the possibility of there
being any such risk or has recoanis=d that there was some risk involved and has
nonetheless gone on to do it.

Thus, there were actually twe totential ways that Caldwell recklessness could be proved.
The first way was very similai to the Cunningham test: ‘he does an act which in fact
creates . . . arisk . .. and. .. has recognised that there was some risk.” The second way
was the important exi=nsion to the meaning of recklessness: ‘he does an act which in fact
creates . . . an ob“icucwisk . . . and . . . he has not given any thought to the possibility of
there being any suchyrisk.’

The first limb*of. this definition is essentially a subjective test, because it requires the
defendant actually to see the risk — we will call this limb the ‘advertent’ limb as the
defendant adverts to the risk; he or she sees the risk.

The second limb is more difficult to categorise. It has often been described as an objec-
tive test,’because the defendant does not actually have to see the risk, so long as the risk
was sojobvious that a reasonable person would have seen it. For this reason, Caldwell
recklessness as a whole is often described as an objective standard because, although
its first limb is subjective, it is much easier for the prosecution to prove the second limb
—it is more difficult to prove what was actually going through defendants’ minds at any
particular time than it is to prove what reasonable people would consider should have
been going through their minds. However, the label ‘objective’ was criticised by the
House of Lords in R v Reid (1990), on the basis that, even for the second limb, the actual
state of mind of the particular defendant is still relevant, since the defendant is required
to have given no thought to the risk. We will therefore call this the ‘inadvertent’ limb
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because essentially it means that the defendant failed to advert to the risk; he or she
failed to think about the risk.

In R v Lawrence (1982), decided immediately after Caldwell, the House of Lords
looked at the meaning of recklessness in the context of the old offence of-reckless
driving, and held that the Caldwell test of recklessness applied to this offence. They
reformulated the test slightly in their judgment, so that the phrase ‘obvious risk’ became
‘obvious and serious risk’. The test also had to be adapted to take into account the fact
that the type of risk would inevitably be different for this different offence. Therefore,
instead of talking about a risk that ‘property would be destroyed.or damaged’, they
spoke of a risk of ‘injury to the person or of substantial damage to.property’.

The Caldwell test was further adapted and analysed by the House of Lords in R v Reid
(1990). Reid had been driving his car along a busy road near.-Hyde Park in London. He
tried to overtake a car on the inside lane, but the inside lanenarrowed to accommodate
a taxi-drivers’ hut. Reid’s car hit the hut, and spun offiinto the oncoming traffic. His
passenger was killed and he was charged with the old offence of causing death by reck-
less driving. The jury were directed in accordance with 'the/Caldwell/Lawrence test, and
he was convicted. An appeal against this conviction gventually reached the House of
Lords; it was rejected, but the House tried to clarify certein issues relating to the Caldwell
test. They made it clear that, while Lord Diplock/hod given a model direction in Caldwell
(as amended by Lawrence), it was no longeiiccessary to use his exact words, for it
could be adapted to fit the particular offence Courts were free to move away from his
words altogether if it would assist thejury to understand the meaning of the test.

Following Lord Goff’s commentsin Rzid, it appears that when Lord Diplock spoke of
the risk being ‘obvious’, the risk ani; i1ieeded to be obvious in relation to the inadvertent
limb, and it need not be proved in relation to the advertent limb. The logic for this
conclusion is that if the defendant actually personally saw the risk then it does not really
matter whether a reascnab.e person would have seen it: the defendant is at fault for
seeing the risk and ‘going ahead anyway. On the other hand, both limbs of the test
required that the riskanust be serious.

Taking into_uccount these points of clarification, Lord Diplock’s model direction could
be redrafted as 10llows:

A person will_ be reckless if (1) he or she does an act which in fact creates a serious risk that
property would be destroyed or damaged and (2) either (a) when he or she does the act he or
she has not given any thought to the possibility of there being any such risk, and the risk was in
fact “‘obvious; or (b) has recognised that there was some risk of that kind involved and has
nonetheless gone on to do it.

Where did Caldwell apply?

Following the decision of Caldwell, two tests for recklessness existed. Cunningham
applied to most offences requiring recklessness and Caldwell applied to a small minority
of offences. Initially it was thought that Caldwell would have a wide application. In
Seymour, Watkins L] stated that ‘[t]he Lawrence direction on recklessness is compre-
hensive and of general application to all offences...” unless otherwise specified by
Parliament. In fact, Caldwell was only applied to a narrow range of offences. Thus,
Caldwell was the mens rea for criminal damage, which was the offence in Caldwell itself.
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In R v Seymour (1983) it was used for a common law offence of reckless manslaughter,
but later in R v Adomako (1994) the House of Lords held that this offence did not exist
(see p. 126).

The Caldwell lacuna

The idea behind the test developed in Caldwell was to broaden the concept.of.reckless-
ness, so that people who it was felt were morally at fault could not escape liability
because it was impossible to prove their actual state of mind. Unfortunately, the test left
a loophole, or ‘lacuna’, through which equally blameworthy conduct could escape
liability. Caldwell recklessness imposed liability on those who either'realised there was a
risk and took it anyway, or who failed to see a risk that, by the standards of ordinary people,
they ought to have seen. But what about the defendant who did.consider whether there
was a risk, but wrongly concluded that there was not? An example might be where a
person is driving a car and wants to overtake a lorry. In @pproaching a bend, the car
driver considers whether there is a risk involved in overtaking on this stretch of the road,
and wrongly decides that there is not. In fact there is.atisk 2and an accident is caused. In
theory, the car driver in this situation would appear to ia'i-outside Lord Diplock’s two
limbs of recklessness, yet most people would agree that ihe driver was at least as much
at fault as a person who fell within the inadverteni recklessness limb by failing even to
consider a risk.

The issue was eventually tackled by the iicuse of Lords in R v Reid. The House
recognised that the lacuna did in fact exist, but said that it was narrower than some
academics had originally suggested./* wzs held that people would only fall within the
lacuna if they thought about whethe: there was a risk and, due to a bona fide mistake
(meaning a genuine, honest mistake), decided there was none; in such cases they would
not be considered reckless. If-fney thought about whether there was a risk, and decided
on the basis of a grossly neghyent mistake that there was none, then they would still be
reckless for the purpose:.of. Caldwell. The logical conclusion seems to be, though the
House of Lords did rict specifically state this, that this last scenario actually created a third
limb of Caldwell reckiassness.

Problems with €aldwell recklessness

Two tests

Having two different tests for the same word caused confusion and was unnecessary.
There was-concern that the higher Cunningham standard applied to rape and the lower
Caldwell“standard applied to criminal damage. This meant that property was better
protected than people.

Table 1.2 Caldwell recklessness

Think about the risk See the risk Mens rea

Yes Yes Subjective limb of Caldwell recklessness
No No Objective limb of Caldwell recklessness
Yes No Lacuna, not Caldwell recklessness
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Objective standard for mens rea

The adoption of Caldwell recklessness meant that a potentially objective standard was
being applied to determine mens rea, while many academics and practitioners felt that a
mens rea requirement should always be subjective. Lord Diplock argued that there were
three good reasons for extending the test for recklessness in this way. First, a’defendant
may be reckless in the ordinary sense of the word, meaning careless, regardless or heed-
less of the possible consequences, even though the risk of harm had not crossed his or
her mind. Secondly, a tribunal of fact cannot be expected to rule confidently on whether
the accused’s state of mind has crossed ‘the narrow dividing line’ between being aware
of risk and not troubling to consider it. Thirdly, the latter state'.of mind was no less
blameworthy than the former.

Overlap with negligence

The Caldwell test blurred the distinction between recklessness and negligence (discussed
on p. 29). Before Caldwell, there was an obvious difference: recklessness meant know-
ingly taking a risk; negligence traditionally meant unknowingly taking a risk of which you
should have been aware. Caldwell clearly came very-clos=to negligence.

The lacuna

A person who falls within the lacuna appeais w-be as morally at fault as a person who
falls within the advertent limb of Caldweli recklessness. The case of R v Merrick has
been criticised as unrealistic. In practice;, replacing electrical equipment often creates a
temporary danger which cannot beavoided, yet technically each time in criminal law the
electrician is reckless.

Problems for juries
The Caldwell/Lawrence forinula is notorious for being difficult for juries to understand.

Defendant incawable,of seeing the risk
The harshness ot tha-Caldwell test for recklessness was highlighted by the case of Elliott
v C. That case.drew attention to the fact that a defendant could be found to be reckless
under Caldwell when they had not seen a risk and were incapable of seeing the risk
because, for example, they were young and of low intelligence. The defendant was a
14-year-old girl, who was in a remedial class at school. Playing with matches and white
spirit, she set fire to a neighbour’s shed, which was destroyed. The magistrates found that
she-gave no thought to the risk of damage, but, even if she had, she would not have
been capable of appreciating it. Consequently, she was acquitted of recklessly destroying
the shed. The Divisional Court allowed an appeal by the prosecution, on the grounds
that the Caldwell test was purely objective, and the fact that the girl was not capable
of appreciating the risk was irrelevant to the issue of recklessness. When the court in
Caldwell had talked about an obvious risk, it had meant obvious to a hypothetical
reasonable person, and not obvious to the particular defendant if he or she had thought
about it.

An attempt was made to moderate the harshness of the inadvertent test of reckless-
ness in R vR (1991), a case in which marital rape was first recognised as a crime. Counsel
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for the accused unsuccessfully argued that in deciding what was obvious to the reason-
able person, that reasonable person should be assumed to have the permanent, relevant
characteristics of the accused. This method is used by the courts to moderate the objec-
tive test for the partial defence of provocation (see p. 90). The Court of Appeal held-that
there was no reason for bringing such an approach into the Caldwell test.

However, in R v Reid the harsh approach to this issue taken in these two cases was
softened slightly. The House of Lords recognised that sometimes the issue ‘of capacity
could be relevant, but the examples given were limited to situations where there was a
sudden loss of capacity, such as a heart attack while driving. More recently in R v Coles
(1994), a case involving arson committed by a youth of an allegedly low mental capa-
city, the Court of Appeal followed Elliott strictly. It stated that the'only relevant capacity
was that of the average person. This was the central issue in the leading case of R v G
and another (2003).

In R v G and another (2003) two boys aged 11 and12'haa . . . .
gone camping without their parents’ permission:~In the  subjective.

middle of the night they had entered the back ycra of a

shop where they had found some bundles of.ncvspaper. They had started to read the
newspapers and had then set light to some cf i 1e papers. They put the burning news-
papers underneath a large plastic wheeliew'» and left the premises. A large fire resulted
that caused £1 million-worth of damaa@. “ne boys had thought that the newspaper fire
would extinguish itself on the congcice floor of the yard. Neither of them realised that
there was any risk of the fire spreadirij as it did. The trial judge and the Court of Appeal
both felt bound by the preceaents and reluctantly convicted the boys of arson under
the Criminal Damage Act 1%.'t. The House of Lords, however, allowed the appeal and
dramatically overruled Caic!well. The House considered the option of simply refining the
Caldwell test in order te achieve justice in the case, by, for example, taking into account
the actual characteristics of the defendant when determining whether there was an obvi-
ous risk. However, Lord Hutton concluded that Lord Diplock’s speech in Caldwell:

. . . has proved.netoriously difficult to interpret and those difficulties would not have ended with
any refinements which your Lordships might have made to the decision. Indeed those refine-
ments themselves would almost inevitably have prompted further questions and appeals. In
these circumstances the preferable course is to overrule Caldwell.

The Housé did not mince its words in criticising the Caldwell decision. It stated:

The surest test of a new legal rule is not whether it satisfies a team of logicians but how it
performs in the real world. With the benefit of hindsight the verdict must be that the rule laid
down by the majority in Caldwell failed this test. It was severely criticised by academic lawyers
of distinction. It did not command respect among practitioners and judges. Jurors found it diffi-
cult to understand; it also sometimes offended their sense of justice. Experience suggests that in
Caldwell the law took a wrong turn.

Having abolished Caldwell recklessness, the court then quoted with approval the subjec-
tive definition of recklessness provided by the Draft Criminal Code Bill, discussed above.
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A future for Caldwell recklessness?

In this chapter we have taken the view that Caldwell recklessness has been abolished and
will no longer be applied in criminal law. However, an alternative interpretation.of the
impact of R v G and another (2003) has been put forward by the respected-criminal
law academics Simester and Sullivan (2007). They point out that Lord Bingham at the
start of his judgment stated: ‘l mean to make it as plain as | can that | am not.addressing
the meaning of “reckless” in any other statutory or common law context:’ Relying on
this statement Simester and Sullivan argue that Caldwell recklessness‘could theoretically
still be applied to some statutory offences. They suggest that the-most likely offences
where this may occur are those where the recklessness refers to the manner in which an
actus reus is performed (e.g. reckless driving).

This argument is not persuasive. The judges in the House ‘of Lords pointed to funda-
mental problems with the old Caldwell test and, in the lightof those criticisms, it seems
unlikely that they would then decide that it was suitable toibe applied in the future. The
Court of Appeal has stated in Attorney-General’s Reference No. 3 of 2003 (2004) that
R v G and another recklessness did not only apply to crimitia! damage and that it applied
to conduct crimes (including misconduct in public office} as well as result crimes such as
criminal damage. In practice, even before R v Gland annther, Caldwell was barely being
applied by the criminal courts, the main offen<e 10 which it did apply was criminal
damage. So even if Simester and Sullivan ai= 1ighit in their interpretation of R v G and
another there could only be a very small'raiige of offences to which Caldwell could be
applied.

Negligence

Negligence is a concept *hat is most often found in civil law, but it does have some
relevance to criminai law as well. The existence of negligence is traditionally determined
according to an aujective test, which asks whether the defendant’s conduct has fallen
below the standards of the reasonable person. Historically, the standard of the reasonable
person for the.ourposes of criminal negligence took no account of the defendant’s actual
characteristics:‘in McCrone v Riding (1938), which concerned a charge of careless driv-
ing, it was held that the accused’s driving could be considered careless if he had failed
to come up to the standard of a reasonably experienced driver, even though he was him-
self a learner driver.

True_crimes of negligence are rare in criminal law, though there are some statutory
offénces of negligence, particularly those concerned with motoring. More commonly, an
offence of strict liability (where no mens rea is required) may allow the accused to use the
defence of having acted with all due diligence: in other words, of not being negligent.

There is one important common law crime where negligence is an element of the
offence: gross negligence manslaughter. Because this is a very serious offence, the courts
are not just looking for negligence but for gross negligence. The leading case on the
meaning of gross negligence is the House of Lords judgment of R v Adomako (1994). In
that case the House stated that the question of whether gross negligence existed was a
jury issue to be determined taking into account all the circumstances. The jury had to
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consider whether the defendant had been so negligent that their conduct went beyond
a mere matter of compensation for the civil courts and justified criminal liability.

There is some academic debate as to whether negligence can be properly described
as a form of mens rea. In Attorney-General’s Reference (No. 2 of 1999) the Court of
Appeal stated it was not a form of mens rea as it could be proved without the jury hav-
ing to look at the state of mind of the defendant. This case arose from the unsuccessful
prosecution of Great Western Trains following the Southall train crash in 1997/ While the
Court of Appeal accepted that gross negligence was not a form of mens 'rea, a person’s
state of mind could still be relevant to proving gross negligence. It-could be relevant
because Adomako requires the jury, when deciding whether gross negligence exists, to
consider all the circumstances of the case. But the jury were not required always to look
at the mental state of the defendant; they might find that their.physical conduct alone
fell so far below the standards of the reasonable person that/it.justified criminal liability.
For example, following the Hatfield railway disaster, a jury might find that the simple fact
of not repairing the railway line constituted gross negligence, without needing to look at
the mental state of any particular company employee.

We will consider the concept of gross negligence.in mu<h more detail when we look
at the offence of gross negligence manslaughter-at p. 1.1%.

Transferred malice

If Ann shoots at Ben, intending to kill bira. but happens to miss, and shoots and kills Chris
instead, Ann will be liable for the muraer of Chris. This is because of the principle known
as transferred malice. Under this principle, if Ann has the mens rea of a particular crime
and does the actus reus of the criine, Ann is guilty of the crime even though the actus reus
may differ in some way fren. that intended. The mens rea is simply transferred to the new
actus reus. Either intenticn or recklessness can be so transferred.

As a result the defenaant will be liable for the same crime even if the victim is not the
intended victim. in.Latimer (1886), the defendant aimed a blow at someone with his
belt. The belt re<oiled off that person and hit the victim, who was severely injured. The
court held that Latimer was liable for maliciously wounding the unexpected victim. His
intention to wound the person he aimed at was transferred to the person actually injured.

Where the accused would have had a defence if the crime committed had been com-
pleted against the intended victim, that defence is also transferred. So if Ann shot at Ben
in self-defence and hit and killed Chris instead, Ann would be able to rely on the defence
if charged with Chris’s murder.

In Attorney-General’s Reference (No. 3 of 1994) the defendant stabbed his girl-
friend who was to his knowledge between 22 and 24 weeks pregnant with their child.
The girlfriend underwent an operation on a cut in the wall of her uterus but it was not
realised at the time that the stabbing had damaged the foetus’s abdomen. She sub-
sequently gave birth prematurely to a baby girl who later died from the complications of
a premature birth. Before the child’s death the defendant was charged with the offence
of wounding his girlfriend with intent to cause her grievous bodily harm to which he
pleaded guilty. After the child died, he was in addition charged with murdering the child.



Coincidence of actus reus and mens rea

At the close of the prosecution case the judge upheld a defence submission that the facts
could not give rise to a conviction for murder or manslaughter and accordingly directed
the jury to acquit. The Attorney-General referred the case to the Court of Appeal for a
ruling to clarify the law in the field. The Court of Appeal considered the foetus.to-be an
integral part of the mother until its birth. Thus any intention to injure the mother prior
to its birth was treated as an intention to injure the foetus. If on birth the baby subse-
quently died, an intention to injure the baby could be found by applying-the doctrine
of transferred malice. This approach was rejected by the House of Lords. It held that the
foetus was not an integral part of the mother, but a unique organism. The principle of
transferred malice could not therefore be applied, and the direction was criticised as
being of ‘no sound intellectual basis’.

More recently, in R v Gnango (2011) the Supreme Court stated that the doctrine of
transferred malice applied to accomplices. In that case a manwas actually trying to shoot
his accomplice but shot and killed an innocent member_of the public by mistake. The
doctrine of transferred malice justified liability for murder being imposed on the man
who fired the gun, but also on the accomplice (it did not miatter that the accomplice was
the intended victim).

Coincidence of actus reus and mens rea

The mens rea of an offence must be preserit at the time the actus reus is committed. So
if, for example, Ann intends to kill B=n_on Friday night, but for some reason fails to do
so, then quite accidentally runs B<n cver on Saturday morning, Ann will not be liable for
Ben’s murder. However, there are tvvo ways in which the courts have introduced flexibil-
ity into this area: continuira acts, which are described on p. 16, and the interpretation
of a continuous series of acis as a single transaction. An example of the latter occurred
in Thabo Meli v R (1954). The defendants had attempted to kill their victim by beating
him over the head;, then threw what they assumed was a dead body over a cliff. The
victim did die.but from the fall and exposure, and not from the beating. Thus there
was an argument that at the time of the actus reus the defendants no longer had the
mens rea. The Rrivy Council held that throwing him over the cliff was part of one series
of acts following through a preconceived plan of action, which therefore could not be
seen as separate acts at all, but as a single transaction. The defendants had the required
mens rea when that transaction began, and therefore mens rea and actus reus had
coincided.

Another example of the single transaction doctrine is the case of R v Le Brun (1992).
The defendant had punched his wife on the jaw, knocking her unconscious. He then tried
to carry her from the garden into the house. As he attempted to carry her, he dropped
her, fracturing her skull and it was this injury which caused her death. The defendant had
the mens rea for manslaughter but he did not commit the actus reus until the later time
when he dropped his wife. The Court of Appeal applied the single transaction doctrine
and Le Brun’s conviction for manslaughter was upheld. It noted, however, that the doc-
trine of a single transaction would not have applied if the defendant had been trying to
help his wife when he subsequently dropped her.
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Mens rea and motive

It is essential to realise that mens rea has nothing to do with motive. To illustrate this, take
the example of a man who suffocates his wife with a pillow, intending to kill her because
she is afflicted with a terminal disease which causes her terrible and constant pain. Many
people would say that this man’s motive is not a bad one — in fact many people would
reject the label ‘murder’ for what he has done. But there is no doubt that he has the neces-
sary mens rea for murder, because he intends to kill his wife, even if he does not want to
do so. He may not have a guilty mind in the everyday sense, but he does have mens rea.
Motive may be relevant when the decision is made on whether ornot to prosecute, or
later for sentencing, but it makes no difference with regard to legal liability.

Proof of mens rea

Under s. 8 of the Criminal Justice Act 1967, where the“defirition of an offence requires
the prosecution to prove that the accused intended or feiesaw something, the question
of whether that is proved is one for the court or jury'to decide on the basis of all the
evidence. The fact that a consequence is proved/to e tne natural and probable result of
the accused’s actions does not mean that it is proved that he or she intended or foresaw
such a result; the jury or the court must decicc.

Problems with the law on-rwens rea

Unclear terminology

The terminology used has becoivic very unclear and uncertain. The same word may be
defined differently in different offences. For example, ‘malice’ means one thing in rela-
tion to murder, another in e Offences Against the Person Act 1861 and yet another in
relation to libel. Some ciarity may have been provided by the decision of R v G and
another, which sez:s to give a single definition of recklessness.

Mens rea and morality

Problems arise because in practice the courts stretch the law in order to convict those
whose conduct-they see as blameworthy, while acquitting those whose behaviour they
feel does not deserve the strongest censure. For example, the offence of murder requires
a finding.of intention to kill or to cause serious injury. The courts want to convict terrorists
of murder'when they kill, yet do they have the requisite mens rea? If you plant a bomb but
give a warning, do you intend to kill or to cause serious injury? Assuming a fair warning,
could death or serious injury be seen as a virtually certain consequence of your acts? What
if.a terrorist bomber gives a warning that would normally allow sufficient time to evacu-
ate the relevant premises, but, owing to the negligence of the police, the evacuation fails
to take place quickly enough and people are killed? The courts are likely to be reluctant
to allow this to reduce the terrorist’s liability, yet it is hard to see how this terrorist could
be said to intend deaths or serious injury to occur — in fact the giving of a warning might
suggest the opposite. The courts are equally reluctant to impose liability for murder where
it is difficult to find real moral guilt, even though technically this should be irrelevant. The
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problem is linked to the fact that murder carries a mandatory life sentence, which pre-
vents the judge from taking degrees of moral guilt into account in sentencing (see p: 70).

The academic Alan Norrie has written an exciting article on this subject called ‘After
Woollin’. He argues that the attempt of the law to separate the question of mens-rea from
broader issues of motive and morality is artificial and not possible in practice/ He points
to the fact that the jury are merely ‘entitled to find’ indirect intention and that for some
offences (illustrated by Steane) only direct intention will suffice. In his view,through this
flexibility the courts want to allow themselves the freedom to acquit in morally appropri-
ate cases. Such moral judgments on the basis of the defendant’s motive are traditionally
excluded from decisions on mens rea.

George Fletcher (1978) has noted how historically there has'been a development of
the law from terms with a moral content such as ‘malice’ to the identification of ‘specific
mental states of intending and knowing’. Fletcher observes that:

Descriptive theorists seek to minimise the normative content.of-the criminal law in order to render
it, in their view, precise and free from the passions of subjective moral judgement. . . . [Such a
concern] may impel courts and theorists towards value free.‘uies and concepts; the reality of
judgement, blame and punishment generates the contrary pressure and ensures that the quest
for a value free science of law cannot succeed.

Making a judgement on someone that he is-a~“riatiraerer’ and that he should have a life
sentence are both moral judgements. Judges are constantly making judgments on right
and wrong and what should happen towrongdoers. But they have to render these judg-
ments in specialist legal terms using conecots such as ‘intention” and ‘“foresight’. These terms
are different from everyday terms/oi mioral judgement, but they are used to address
moral issues. Norrie argues:

... as a result of this, lawyerz.end up investing ‘nominally descriptive terms with moral force’.
Thus terms like ‘intent’, ‘statc-of mind’ and ‘mental state” which appear to be descriptive are
used to refer to issues tha' require normative judgement.

In Norrie’s view the desire to exclude ‘subjective moral judgement’ really results from the
desire in the pait tg safeguard a criminal code based on the protection of a particular
social order. e considers that:

.. . if one examines the historical development of the criminal law, one finds that a legal code
designed to. establish an order based on private property and individual right was legitimated
by reference to the dangers of subjective anarchy. This argument was the ideological window-
dressing justifying the profound institutional changes taking place.

Thus, ‘he considers that the apparently impartial language used to describe mens rea is
actually very partial and unfair to many. The law is based upon the supposed character-
istics of the average person, stressing the free will of the individual. It ignores the ‘sub-
stantive moral differences that exist between individuals as they are located across different
social classes and according to other relevant divisions such as culture and gender’.
One way to avoid this tension between the legal rules and the moral reality is to develop
the defences that are available. Defences such as duress (discussed at p. 376) explicitly allow
moral issues to enter into the legal debate through questions of proportionality. Defend-
ants in situations such as Steane should be able to avoid liability through the use of a
defence such as duress rather than an inconsistent application of the law on mens rea.
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Subjective principles in criminal law

In the case of R v G and another the House of Lords clearly stated that mens rea should
consist of a subjective test. Lord Bingham observed:

... itis a salutary principle that conviction of serious crime should depend on proof-not simply
that the defendant caused (by act or omission) an injurious result to another but that his state
of mind when so acting was culpable . . . It is clearly blameworthy to take an obvious and sig-
nificant risk of causing injury to another. But it is not clearly blameworthy to do something
involving a risk of injury to another if (for reasons other than self-induced intoxication: R v
Majewski [1977] AC 443) one genuinely does not perceive the risk. Such.a person may fairly be
accused of stupidity or lack of imagination, but neither of those failings should expose him to
conviction of serious crime or the risk of punishment.

Has the House of Lords gone too far down the subjective route? Abandoning an objec-
tive form of recklessness assumes that a person who failsto think about a risk is less at
fault than one who sees the risk and goes ahead and takes it.. This assumption is open to
debate. The great legal philosopher Hart observed that the roi= of mens rea was to ensure
that defendants had a fair opportunity to exercise their piysical and mental capacities to
avoid infringing the law. Hart concluded:

it does not appear unduly harsh, or a sign of arcbaic.cr unenlightened conceptions of respon-

sibility to include gross, unthinking carelessness-<mong the things for which we blame and
punish.

It is certainly appropriate for the law t fake into account the limited intellectual skills
of a child or a mentally disabled persoi when determining their criminal liability. But is
it unfair to apply an objective standard to ordinary citizens? Was Lord Diplock right in
Caldwell to be worried that if a purely subjective test is applied, some people who are
morally at fault would be aule to avoid liability? Should the House of Lords have simply
amended the Caldweli raodel direction so that the specific characteristics of the defend-
ant (such as youth).ceuld.have been taken into account when deciding whether the risk
was obvious?

The House or.Lords in R v G and another were of the view that the criminal law was
moving in the direction of applying subjective principles generally. Over the years, objec-
tive tests in criminal law have been supplemented with elements of subjectivity (this will
be seen in the-context of duress (at p. 380) and provocation (at p. 90) later in this book.
In the context of age-based sexual offences (such as having sexual intercourse with a girl
under-thé'age of 16) the House of Lords held that liability would not be imposed if the
defendant genuinely believed that the victim was over the relevant age: B v DPP (1998)
and R v K (2001). However, Parliament has moved in the opposite direction, effectively
overruling these cases in the Sexual Offences Act 2003. This Act also imposes a test of
reasonableness for liability for some of the most serious sexual offences, including rape
(discussed on p. 173). In addition, strict liability offences (discussed in Chapter 2) run
contrary to the principle of subjectivity. It is arguable that mens rea should always be sub-
jective, but defences (discussed in Chapter 13) can be objective: that a person should be
able to avoid liability if their conduct objectively provides a justification or an excuse for
their conduct.



Answering questions

In R v Misra and Srivastava (2004) and R v Mark (2004) the defence lawyers argued
that following R v G and another, the offence of gross negligence manslaughter which
applies an objective test to determine liability, should be replaced by subjective reckless
manslaughter. This argument was rejected by the Court of Appeal.

Answering questions

‘Recklessness remains a difficult concept to explain to juries though it is only another
way of saying that the defendant foresaw the results of what.he was doing as pos-
sible and this gives rise to the offence.’

Discuss (London External LLB)

This is a straightforward essay question on recklessness./Th= essay could be divided into
three parts:

e difficulties for the jury
® objective and subjective tests
® injustice.

You could use these as subheadings in.Jychir 2ssay to make the structure of your essay clear
to the reader.

Difficulties for the jury

The concept was extremely complex when two definitions of recklessness existed, and may
have become easier for theyury following the decision of R v G and another. You could
point out the complexitiez of Lord Diplock’s model direction in Caldwell, which had been
repeatedly changed b, the courts. One of the reasons the courts moved away from
Caldwell reckless njanslaughter and replaced it with gross negligence manslaughter was
because of th= dijiculties for the jury in understanding the test. The new test contained in
R v G and another does itself contain some complexities which could cause problems for
the jury.

Objectivenand subjective tests

You could discuss the fact that the law has been simplified following the case of R v G
and'another, which provides a single, subjective definition of recklessness. Caldwell had
extended the law to cover where the defendant did not foresee the result, but a reasonable
person would have foreseen the result. Caldwell has now been overruled.

Injustice

The concluding section of your essay could argue that the real difficulties with the concept
of recklessness in the past was that Caldwell recklessness could cause injustice. You could
point in particular to the problem that the law ignored the capacity of the actual defendant,
as illustrated by the case of Elliott. The House of Lords hopes that the law contained in R v
G and another will not cause such injustice.
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Summary

9 Critically analyse the situations where a person can be liable in criminal law for an
omission to act.

This is not a difficult question — the circumstances in which criminal liability will be imposed
for true omissions are clearly explained above. You should also include the situations in
which liability is imposed for conduct which would in everyday language be described as
an omission, but which in law is an act, and vice versa. Remember that you aré-asked to
analyse the law critically, so it is not good enough simply to provide a description; you
should also evaluate the law by pointing out its strengths and weaknesses. For example, you
could look at the issue of the drowning child and whether the law is adequate in this situ-
ation and you could also consider the approach taken by the courts to“Tony Bland’s case.

6 The term ‘recklessness’ plays a crucial role in determining criminal liability yet its
meaning still appears uncertain. Critically assess the meaning. of the term ‘reckless’ in
criminal law. (OCR)

Most of the material discussed under the heading ‘Recklessness’ is relevant here. You might
start by explaining why recklessness ‘plays a crucial role-in“detcrmrining criminal liability’. To
do so you could point out that most offences require, proof of riens rea. In proving mens rea
a distinction often has to be drawn between recklessnecs and intention because the more
serious offences often require intention only, convictic'. ror which would impose a higher
sentence. For lesser offences recklessness is usual:y surficient and a lighter sentence would
be imposed.

The rest of your essay could be structured in rnuch the same order as the relevant section
of this book. In looking at the meaningc* the term ‘recklessness’ you would have to discuss
the meaning of recklessness in the light R v G and another. As you are asked to ‘critically
assess’, a mere description of the law:wiii not be sufficient — you will need, in addition, to look
at issues raised under the headiriy: ‘Problems with Caldwell recklessness” and whether reck-
lessness should be restricted o subjective test.

@ Summary

Actus reus
An actus reus*can consist of more than just an act, it comprises all the elements of the
offence other than the state of mind of the defendant.

Condugt must be voluntary
If the accused is to be found guilty of a crime, his or her behaviour in committing the
actus reus must have been voluntary.

Types of actus reus
Crimes can be divided into three types, depending on the nature of their actus reus:

® action crimes
e state of affairs crimes
e result crimes.
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Omissions

Criminal liability is rarely imposed for true omissions at common law. However, in some
situations the accused has a duty to act, and in these cases there may be liability for a
true omission. A duty to act will only be imposed where there is some kind of relation-
ship between the two people, and the closer the relationship the more likely’it'is that a
duty to act will exist. So far the courts have recognised a range of situations.as giving rise
to a duty to act. These are where:

e there is a special relationship

e there is voluntary acceptance of responsibility for another
e there is a contractual relationship

e statute imposes a duty

e the defendant created a dangerous situation.

Mens rea
Mens rea is the Latin for ‘guilty mind’ and traditionally refers to the state of mind of the
person committing the crime.

Intention

Intention is a subjective concept. To help comprekension of the legal meaning of inten-
tion, the concept can be divided into two: direct intention and indirect intention. Where
the consequence of an intention is actually ciesired, it is called direct intention. However,
a jury is also entitled to find intention where-a defendant did not desire a result, but it is
a virtually certain consequence of thé-a::*, and the accused realises this and goes ahead
anyway. This is called indirect intery“ion.

Recklessness

In everyday language, recklessriess means taking an unjustified risk. Its legal definition has
radically changed in recen*years. It is now clear, following the case of R v G and another,
overruling MPC v Caldwell, that recklessness is a subjective form of mens rea.

Negligence

The existence @i negligence is traditionally determined according to an objective test,
which asks whether the defendant’s conduct has fallen below the standards of the
reasonable person. There is one important common law crime where negligence is an
element ofthe offence: gross negligence manslaughter. The leading case on the mean-
ing of gross negligence is the House of Lords judgment of R v Adomako (1994).

Transfépred malice

Under the principle of transferred malice, if Ann has the mens rea of a particular crime
and does the actus reus of the crime, Ann is guilty of the crime even though the actus reus
may differ in some way from that intended. The mens rea is simply transferred to the new
actus reus.

Coincidence of actus reus and mens rea
The mens rea of an offence must be present at the time the actus reus is committed.

Mens rea and motive
It is essential to realise that mens rea has nothing to do with motive.
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